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PREFACE. 


The  reader  may  be  surprised  io  find  in  this  work  several 
décisions  which  are  no  longer  applicable,  owing  to  the 
changes  effecied  in  our  laws  of  Procédure  by  the  Code  and 
its  amendments  ;  but  the  compler  deemed  it  expédient  to 
insert  them,  in  order  to  show  at  a  glanoe  the  successive 
development  of  our  présent  laws,  and  to  anticipate,  if  pos- 
sible, any  future  législative  enactments  which  may  bring 
us  back  again  to  the  System  in  force  bef ore  the  promulga- 
tion of  the  Code. 

Beliance  may  be  placed  on  the  fidelity  of  the  références 
to  the  Décisions,  as  the  proof-sheets  were  corrected  from 
the  original  volumes  of  the  Reports,  and  not  from  the 
manuscript. 

Montréal,  Jvly,  1879. 
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P^  21.  1201  lina,  read  3  Bey.  de  Ug.  38. 
"    2L  Omit  <<JraAo(€(a2.  y.  Pemnela^6R.L.696,aO.  ISrVon  the 

Gth  Une  £rom  bottom. 
«*    2a  Na  10,  reÊAfaial  losteid  ot  formol. 

**     23.  lfù,'12,tcirBeffinaY.I)aly,8L,0,J.,TetAIUnaudv,Gvffv,8L,0,B. 
"    24.  No.l,482ln8teadof483. 
*'    2a  Na  7,  read  <<Thftt  he  was  entitled,**  in  Uea  of  *<That  he  was  not 

entitled." 
"    26.  Na  12,  for  maçiitraU  read  imcmeipa^. 
"     83.  Na  U,  for  wrU  of  dedaraUon,  read  wrii  and  deelaraUon, 
"     91.  In  the  Sth  paragraph  of  the  artide,  read  indMiibU  for  invitibU, 
"  lOL  Na  30,  after9i09tftriN^,  inaert  the  demamdfor, 
"  102.  2nd  line^  for  ifrrtgula/r  read  regular, 
"  m.  No.  52,  for  iht  acme,  read  êome  dronmstanoee. 
"  I28.2ndline,for38read83. 
"  103.  Alt.  232,  read  expeme  for  eacpenteê. 
'*  182.  Na  3,  2nd  line,  read  Writ  for  SuiL 
"  274.  For  7,  read  i  Légal  NewB. 
'<  4ia  Na  27,  for  ^  «iM(,  read  ^  ipra. 
"  SIB.  5th  line,  for  Art.  97t,  zead  799. 
"  562.  Omtt  Na  7. 
**  502.  OmH  Nos.  1,  3,  and  4. 
"  070.  Lartliae,  for  1870,  read  1854. 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  ABBREVlÀnONS. 


Ane.  Den.    Anden  Deniairt. 

Arch.    Archbold. 

Bout.    Bonijon. 

c    Chftpter. 

C.  G.    Civil  Code,  Circuit  Court 

C.  C.  P.  Code  of  Civil  Prooedore  of  Lower  Canada. 

C.  N.    Code  Napoléon. 

C.  P.  C.    Code  de  Procédure  Civile  of  France. 

Coq.    Conchot. 

C.  P.  L.    Code  of  Procédure  of  Louiiiana. 

C.  P.  Gen.    Code  de  Procédure  de  Genève. 

C.  S.  C.    Consolidated  Statntes  of  Canada. 

C.  a  L.  C.    Consolidated  Statutes  of  Lower  Canada. 

Den.    Denizart. 

Dnr.    Dnranton. 

Ed.  et  Ord.    Edite  et  Ordonnances,  édition  in  8vo. 

Per.    Perrière. 

Ge&èvei    Code  de  Procédure  de  Gïenève. 

Guy.    Guyot,  Bépertoire  de  la  Jurisprudence. 

Her.  Vte.  des  Im.    Héricourt,  Vente  des  Immeublee. 

Hony.    Houyvet. 

Hyp^    Hypothèque. 

Lac    Lacombe. 

Lan.    Lfturière. 

L.  C.  J.    Lower  Canada  Jurist. 

L.  C.  L.  J.    Lower  Canada  Law  Journal 

L.  Diot.    Law  Dictionary. 

L.  C.  R.    Lower  Canada  Reports. 

Ord.    Ordonnance. 

P.  C.    Procédure  Civile,  Privy  CoundL 

Pig.    figeau. 

P.  S.    race's  Reports. 

Poth.    Pothier  :  and  where  no  other  abbreviation  foUowB,  Poihier  de  la 

Procédure  Civile. 
Prop.    Propriété. 
Q.  B.    Queen's  Benoh. 
Q.  B.  C.  Queen*8  Bench  Chambers. 
Q.  L.  R.    Québec  Law  Reports. 
Rep.    Répertoire. 

Bev.  de  Lég.    Revue  de  Législation  et  de  Jurisprudence. 
R  L.    Revue  Légale. 
R  C.    Revue  Critique. 
B.  of  P.    Rule  of  Practice. 
S.  C.    Sivperior  Court 
S.  C.  R  Ceurt  of  Review. 
S.  C.  Rep.    Suprême  Court  of  Canada  Reports, 
a  R    Stuart'sReports. 
s.    Section. 
M.    Sections. 
Ser.    SerpOlon. 
Stn.R    Stuart's  Reports. 
V.  orVict    Victoria. 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CONTENTS. 


PART  FIRST. 

▲BT8. 

Okvbbal  P&OTisioirs    1 


PART  SECOND. 

PROCEDURE  BEFORE  THE  COURTS. 


BOOK  FIRST. 

SUPERIOR  COURT. 

Preliminary  proyisionB 28 

TITLB  FIRST.— Of  thb  smi, 

ChAP.      I. — Of  8UMMON8    43 

ChAP.     II. — Oï  THB  BBTUBir 81 

Sea     I. — Of  i^pearanoe 83 

'*      n. — Of  élection  of  domicile : 84 

"    m. — Of  non-appearance 86 

"     rV. — Of  judgment  by  default  for  non-appearance 89 

"      V. — Of  confession  of  judgment 94 

"     VL— Of  the  filing  of  exhibits  99 

Chap.  m. — Of  contestation. 

Sec.     L — Gteneral  proYisions 107 

"      n. — Of  dedinatory  exceptions 113 

"     m. — Of  exceptions  to  the  form 116 

''     rV. — Of  dilatoiy  exceptions  and  specially  of  actions  in 

warranty 120 

"      V. — Of  contestation  npon  the  merits 136 

"    VL— Of  issue  joined    148 


Digitized  by 


Google 


X  CONTENTS. 

OhAP.    rV. — Oï  IKOIDBNTB.  ARTS. 

Sea      I. — Of  incidental  demanda 149 

II. — Of  interventioiiB 154 

III. — Of  improbation 159 

IV. — Ôf  récusations    176 

V.— Of  disavowal  192 

VL— Of  change  of  attomeys 200 

Ohap.    V. — Of  abtioulations  of  facto.  207 

Ohaf.  VI.— Of  tbial. 

Sec.      I. — ^Preliminary  provision 220 

^'      IL — Of  interrogatories  npon  articnlated  facts 221 

"     ni.— Of  proofs 234 

§  1.  Of  inscriptions  for  proof 2â4 

§  2.  Of  snnunoning  witnesses 244 

§  3.  Of  the  examination  of  witnesses    254 

§  4.  Of  proofs  taken  by  a  judge 263 

§  5.  Of  proofs  taken  down  at  length 284 

§  6.  Of  proofs  before  ezaminers 300 

§  7.  Of  commissions  for  the  examination  of  witnesses.  307 

§  8.  Of  proofs  ex  parie 317 

§  9.  Of  the  incidents  of  proofs  319 

Sec.  IV. — Of  experts,  viewers,  références  in  matters  of  ac- 

count  and  arbitrators 321 

§  L  Of  viewers  and  experts    322 

§  2.  Of  références  in  matters  of  account  to  acoonntants 

and  practitioners    340 

§  3.  Of  arbitrators 341 

§  4  General  provisions  applicable  to  the  three  preced- 

ing  paragraphs    344 

Sec.     V.— Of  trial  by  jury ». 348 

§  1.  Preliminary  provisions 348 

§  2.  Of  the  jury 357 

§  3.  Of  the  spécial  list  and  the  striking  of  the  panel. .  362 

§  4.  Of  the  summoning  of  jurors  372 

§  5.  Of  the  formation  of  the  jury  and  challenges  ....  376 

§  6.  Of  the  proceedings  before  a  jury 393 

§  7.  Of  the  provinces  of  judge  and  jury 406 

§  8.  Of  the  verdict    408 

§  9.  Of  judgment  after  verdict  and  of  remédies  against 

a  verdict 421 

Of  motions  for  new  trial 426 

Of  arrest  of  judgment 431 

Of  judgment  non  obstante  veredicto 433 


Digitized  by 


Google 


contents.  xi 

(Map.  YIL — Of  diybbs  othsb  ikoidbntal  proobbdings.  abtb. 

Sea      L— Of  tontinnanoe  of  soits    434 

**      n. — Of  the  dedBoiy  oath  and  the  oath  put  by  the  court  443 

§  1.  Of  the  deoÎBoiy  oath 443 

§  2.  Of  the  oath  put  by  the  court 448 

Sea   m. — Of  dificontinuanee 450 

"     rV. — Of  péremption  of  Buits. 464 

**       V. — ^Miaoellaneous  proTisions 461 

CraP.  "VUL — O»  FINAL  JUIX3MBNT. 

Sec      I. — Of  judgment  on  the  mérita 468 

"      n.--Of  oofltB 478 

TITLB  SECOND.— Of  rsmbdies  aoainst  judomsnts. 
Chap.      L — Of  BSYifiioN. 

Sec.      I. — Of  the  reyisâ)n  of  judgments  by  default 483 

"      IL — Of  review  before  three  judges 494 

Chap.    II. — Of  PSTmoKs  nr  révocation  of  jubohbnt 505 

Chap.  m. — Of  oppositions  by  third  pabties 610 

Chap.  IV.— Of  appbals 613 

TITLE  THIRD. — Of  thb  exbcxttion  op  jttdgmbnts. 
Chap.     L — Of  thb  voluntaby  exécution  of  judoments. 

Sea      I. — Of  putting  in  Becurity  614 

"      IL— Of  acoounting 521 

"     m.— Of  Burrender 634 

'*     TV, — Of  tender  generally  and  payment  into  court    ....  538 
Chap.    H. — Of  oompulsoby  exécution  of  judgments. 

Sea      L — GJeneral  provisions 545 

"      II. — Of  exécution  in  real  actions 649 

"     m. — Of  exécution  in  personal  actions    551 

§  1.  Of  seizure  of  moveables 556 

§  2.  Of  opposition  to  the  seizure  of  moveables 580 

§  3.  Of  the  sale  of  moveables  under  exécution 689 

§  4.  Of  the  payment  and  distribution  of  moneys  levied  601 

Sea  rV, — Of  seizure  by  gamishment  612 

Of  the  seizure  of  salaries  of  public  servants    ....  628 
"       V. — Of  exécution  upon  immoveables. 

§  L  Of  the  seizure  of  immoveables  in  exécution    ....  632 

§  2.  Of  advertisements 648 

§  3.  Of  oppositions  to  the  seizure  and  sale  of  immove- 
ables    651 

Of  oppositionfl  to  annul    657  - 

Of  opx>OBitions  to  withdraw 658 

Of  oppoflûtions  to  secure  charges    659^ 


Digitized  by 


Google 


Jni  CONTENTS. 

ARTS. 
Of  oppositions  to  charges  upon  immoveables  under 

seizure 660 

§  4.  General  provisions 661 

§  5.  Of  bidding  and  sale 666 

§  6.  Of  resale  for  false  bidding 690 

§  7.  Of  the  retom  of  writs  of  exécution 697 

§  8.  Of  the  effect  of  skeriff's  sales 706 

§  9.  Of  the  vacating  of  sheriff's  sale 714 

§  10.  Of  opposition  for  payment    718 

§  11.  Of  collocation  and  the  distribution  of  moneys. .  724 

§  12.  Of  sub-coUocation  763 

§  19.  Of  the  payment  of  moneys  levied    767 

Sea      VI. — Of  abandonment  of  property 763 

"      Vn. — Of  ooercive  imprisonment ' 781 


BOOK  SECOND. 

TITLB  FIRST — Op  provisional  peoobbdingb  whioh  aooom- 
PAinr  sumcoNS  in  cektain  oabr» 

General  provision 796 

Chap.      I. — Op  oapiab  ad  rbsponbendum. 

Sec.      I. — Of  the  issuing  of  capias    797 

'*      n. — Of  the  exécution  of  writs  of  capias    816 

"    m. — Of  the  contestation  of  writs  of  capias 819 

"     IV.— Of  discharge  upon  bail 824 

Chap.    II. — Op  attaghment  bepore  judomekt. 

Sec.      I. — Of  simple  attachment    834 

"      II. — Of  attachment  by  gamishment 856 

Chap.  m. — Op  attachment  m  revendication 866 

Chap.   IV. — Op  attachment  por  rent 873 

Chap.     V. — Op  judicial  séquestration 876 

TITLB  SECOND.— Spécial  procbbdings. 

Chap.        I. — Suirs  betwben  lbssors  and  lessbes  887 

Ohap.       il — Hypothecary  rscourse  aoainst  immoveables 
op  which  the  0wner8  are  unknown  or 

UNOERTAIN    900 

Chap.     III. — Op  the  partition  op  township   lands  held 

IN  common 912 

XJhap.      IV. — Op  compulsort  partition  and  lioitation  ....      919 


Digitized  by 


Google 


OONTENTS.  Xlll 

▲BT8. 
ChAP.  y. — Or  ACTIONS    OF    BOUNDA&T    OB    TO    YB&IFT    OB 

BBOTIFY  AKOIBNT  BOX7VDABIE8     941 

OhAP.       VI. — Of  POS8BS80BT  ACTIONS 946 

OhAP.     Vn. — Of  OONTIBMATION  OF  TITLE 949 

Ohap.  VIIL — Of  sspabation  bbtwsen  ooksobts. 

Sec        I. — Of  séparation  of  propeiiy «.  972 

*'         n. — Of  séparation  from  bed  and  board 985 

Chap.      IX.— Of  OPPOSITIONS  to  mabbiaob 990 

ChAP.  X. — PbOCSBDINOS  AFFBOTINQ  OOBPOBATIONS  OB  PUB- 

LIC OFFICES. 

Sea         L — Of  corporations  iUegally  formed,  or  violating  or 

exoeeding  their  powers 997 

'*         n. — Usorpation  of  public  or  corporate  offices 1016 

"       HL— Of  mandamns 1022 

Of  writs  of  injunction    1030^ 

"        rV.-;-Of  prohibitions    1031 

"          Y, — Oeneral  provisions 1082 

Chap.      XI. — Of  thb  ANNtTixiNO  of  lbttbbs-patbnt   1084 

Chap.    XII. — Of  habkab  cobpus  ad  subjioibndum  in  ctvil 

VATTBBS     1040 


BOOK  THIM). 

OF  THB  CIRCtJIT  COURT, 

TITLE  FIRST.— PowBKS  and  jxtbisdiction  of  thb  coubt  . .  1058 

TITLE  SECOND.— Obdinaby  pbocbdubb. 

Chap.      L — Of  suhmons    1065 

Chap.    IL — ^Pbovisionb  concbbnino  appbalablb  casbs. 
Sec     I. — ^Proceedings  before  contestation,  or  in  nnoontested 

snits 1069 

"      n.— Of  contestation 1070 

"    IIL— Of  proof  and  hearing ; 1071 

"  viv.— .Of  jndgments 1079 

**      V. — Of  the  exécution  of  jndgments 1081 

"    Yl. — Of  remédies  against  jndgments   . . , 1091 

Chap.  m. — Pboyibions  particulae  to  non-appbalable  cases  1098 

TITLE  THIBD. — Of  suits  betVebn  lessobs  and  lessbes  . .     1105 
TITLE  FOURTH. — Suits  in  cases  of  illégal  détention  of 

LANDS  HELD   IN  FBEE  AND  COMMON  SOCCAGE    .  .      1107 


Digitized  by 


Google 


XIV  CONTENTS. 

BOOK  FOURTtt 

COUBT  OF  QUEEN's  BENCH  (APPEAL  SIDR) 

A&TS. 
OhAP.        L — Of  BRBOR  AKD   APPBAL  FBOM    JTTDamSNTB  OF  TH£ 

SUFBBIOB  COURT 1114 

Ohap.    n. — Of  appeals  feom  thb  circuit  court 1 142 

OhaP.  m. — GSNBRAL  PROVISIONS 1164 

Ohap.  IV. — Of  appeals  to  her  majbstt 1178 


BOOK  FIFTH. 

INFEBIOB  JUBISBICnONS. 
Ohap.     I. — OomassioKBRs'  court  for  thb  summabt  trial 

OF  SMALL  CAUSES    1183 

Ohap.    II. — Of  justices  of  the  peacb  xsd  othbr  infbrior 

CIVIL  jurisdictions ; 1216 

Ohap.  IIL — ^Remédies  aoainst  thb  procbedikos  and  judo- 

ments  of  thb  abovb-mentionbd  courts    ....     1220 


PART  THIRD. 

NON-CONTENTIOUS    PBOCBEDINQ8. 

TITLE  FIBST. — Of  rbgistbrs  and  thbir  authbntioation. 
Ohap.     L — Of  rbgistbrs  of  civil  status  and  thb  authbn- 

tication  of  rbgistbrs 1236 

Ohap.    II. — Rbgistbrs  of  rbgistrt  offices 1242 

Ohap.  III. — ^Rbgistbrs  of  shbriffs  and  ooronbrs    1243 

TITLE  SEOOND.— Of  inspection  of  docubcents 1245 

TITLE  THIRD.— Of  family  oouncils 1266 

TITLE  FOURTH.— Of  tutorships  and  curatorships 1262 

TITLE  FIFTH. — Of  thb  salb  of   immovba^lbs   bblonging 

TO   MINORS  OR  OTHBR  DISQUALIFIBD  PBR80NS  .  .      1267 


Digitized  by 


Google 


CONTENTS.  XV 
TITLB  SIXTH.— Pboobbdikgs  bslatino  to  suooBSSioim. 

OhAP.        L— Of  SBAL8.  ABTB. 

Seo.     I.— 01  ^e  affixing  of  seala 1279 

"      IL— Of  the  removal  of  seala 1292 

Ohap.    il — Of  thb  ^enrENTOBY. , 

Seo.      L — Of  the  makiiig  of  the  inventory 1304 

"      IL-Of  the  sale 1316 

Of  the  sale  of  immoveablea 1320 

Ohap.  IIL — Of  bknsfit  of  inv»ntoby 1321 

Chap.  IV. — Of  pboyisional  possession 1327 

Chap.    V. — Of  vacant  successions   1331 

TITLB  SEYENTH. — Genb&al  provisions  applting  to  thb 
diffebbnt  titles  of  the  thikd  pabt  of  this 

CODE 1337 

TITLE  EIQHTH.— Of  a&bitbations  in  oenbbal 1341 

TITLE  NINTH. — ^Division  of  lowbb  canada  into  districts 

FOB  THE  administration  OF  JUSTICE 1356 


RULES  OF  PRACTICE,  &c. 


PAGE. 

1.  Rôles  of  Praotiod  of  the  Superior  Court  for  Lower  Canada. .  642 

2.  Rtiles  of  Praotioe  of  the  Circuit  Circuit,  Province  of  Québec  663 

3.  Rôles  of  Praotioe  of  the  Court  of  Queen's  Bench 672 

4.  Rôles  of  Praotioe  of  Her  Majesty's  Privy  Council   681 

5.  TarifBfi  of  Fées  in  the  Superior  Court 686 

6.  Tarifb  of  Fées  in  the  Circuit  Court 696 

7.  Appendix 709 

8.  Addenda 727 

9.  Index 729 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE    OF    CASES. 


A.  PAGE 

Abbott  y  McDonald 580 

Abbott  y  Meikleham 204 

Abbott  y  Montréal  &  B.  Ry. 

Co 350 

Acheson  y  Morrison 482 

Adam  y  Sntherland 102 

Adaoïs,  exp 598 

Adams  y  Fleming  et  vi/r 129 

Adams  &  Grayel 199 

Adams  y  Hunter 252 

Addiaon  y  Bergeron  et  cd. ., .  114 

Aimbanlt  e^  vir  y  Batea  68 

Aimbanlc  et  vir  &  Dnnlop   . .     76 

Akin  y  Hood 92 

Alezander  y  McLanchlan 409 

Alfonrd  y  The  Mayor  &c.  of 

Québec 378 

Alie  y  Pamelin 80 

Allaire  y  Mortimer 170 

Allan  e^  o^  &  McLagan 229 

AUard  y  Benoit 109 

AUard  eajp  &  ChiJlas 594 

Allen  y  Harria 75 

Alaopp  y  Hart 24 

Amiot  et  vir  Y  Martineau 36 

Anderson  y  Bni^gaard 98,  414 

Anderson  y  Sanl:^m 237 

Anderson  y  Walsh 136,  448 

Andrews  etuxY  Dayies 543 

Andrews  et  vx  v  Robertson . .  329 

Angers  y  Lozeau  et  vir 179 

Antaya  y  Dorge  et  cd 83,  126 

Arcand  y  The  Montréal  &  N. 

Y.  Ry.  Oo 205 

Archambaolt  y  Archambault.  152 

Archambanlt  y  Busby 239 

Archambault  exp 401 

Archer  y  Lortie 128,  247 

Armstrong  y  Barette 373 

b 


PAGE 

Armstrong  y  Barthe 115 

Armstrong  y  Crochetiëre ....     57 

Armstrong  &  Hus 363,  368 

Arnold  y  Campbell      293 

Arnold  y  Uppington 325 

Arpin  y  Riopel  32,  98 

Arsenault  y  Ronsseaa  et  cd  66, 113 
Arthur  y  Montréal  Ass.  Co . .  546 

Asselin  y  Kemp 441 

Atkins  V  Québec  Building  So.  351 
Atkinson  et  al  y  Hall  et  iix  . .     23 

Atkinson  et  cd  "^  Noad 153 

Atkinson  etcdv  Walker 328 

Attomey-General  y  Corp.  of 

Compton 269 

Attomey-General  y  Corp.  of 

Iberyille 254 

Attomey-General  y  Côte 464 

Attomey-General  y  Ellice.  . . .  545 
Attomey-General  y  Gray,  29, 

81,103,503,   636 

Atwell  &  Browne 261 

Auclaire  y  Low 195 

Audet  V  Asselin 268,  290 

Auge  y  Côté 506 

Auge  y  Mayrand 414 

Auld  y  Laurent 94 

Auld  y  Milne 69 

Aylwin  y  Gilloran 457 

Aylwin  &  Judah    256 

B. 

Baile  y  Nelson 439 

Baker  y  Young  et  al 355,  357 

Baldwin  &  Biamore  et  cd 130 

Ballay  v  Gray 546 

Baltzar  et  al  y  Grewing  et  al  92,  99 

Barbeau  y.  Grant 1 08 

Barbier  &  Verner 463 


Oigitized  by  VjOOQIC 


XVIU 


TABLE  OF  CASES. 


PAGE  I 

Barlow  v  Richardson 24 

Barlow  &  Kennedy 543 

Bamea  y  Barras 82 

Bames  v  Mostyn  25 

Bamey  &  Barris 427,  448 

Barry  &  Barris 33,  98 

Barsalo  &  Masicotte 184 

Barthe  &  Champaime 165 

Barthe  v  MiUet . .'. 173 

Bartley  v  Boon 25 

Basin  &  The  School  Oom.  of 

St.  Anselme 26 

Bathgate  v  Delisle 129 

Batten  v  Stone     101 

Beard  v  McLaren 47 

Beauchène  v  Pacaud,  251,259,260 

Beaudet  et  ttxv  Mahony 568 

Beaudet  et  ux  v  Martel  ....   138 

Beaudet  v  Proctor 558,  565 

Beaudin  &  Roy  étal 329,  416 

Beaudoiu  &  Ducharme 329 

Beaudry  v  Brouiliet  et  vir  .. .   107 

Beaudry  v  Denis 463 

Beaudry  v  Desjardins 312 

Beaudry  et  al  y  Fleck 100 

Beaudry  v  Ouimet,   139,  173,  182 

Beaudry  v  Papin 226,  253 

Beaudry  v  Plinguet     239 

Beaudry  v  Raymond 336 

Beaudry  &   The   Recorders' 

Court    512 

Beaudry  &  The  Mayor,  &c., 

of  Montréal 546 

Beaudry  v  Thibaudeau 463 

Beaudry  V  Tomalty 202 

Beaudry  v  Vinet 1 10 

Beaudry  v  Workman,  95,  268,  269 
Beaufieïd  et  al  y  Wheeler,  79, 

116, 437,  448 

Beaufoy  <&  Feek 85 

Beaulieu  v  Charlton 547 

Beaulieu  v  Demers 93 

Beaulieu  v  Lee 110 

Beaulieu  &  Linklater 438 

Beauparlant  exp 601 

Beauparlant  y  Genrais  et  al, 

697,  601 
Beaupié  &  Martel.  .294,  300,  304 

Beauquaire  y  Durrell 350 

Beausoliel  y  Boùrgoin  98 

Beckett  y  Bonalie 251 

Beckham  y  Doriun 463 


PAOE 

Beokham  y  Farmer   200 

Bédard  y  Corp.   of  St.  Chas. 

Bor 567 

Bédard  &  Dorion  463 

Bédégaré  y  Duhamel  et  al  ...  476 

Bégin  et  al  V  Bell  et  al    430 

Bélanger  y  Balfour 431 

Bélanger  y  Desjardins  95 

Bélanger  y  Durocher 284 

Bélanger  y  Bolmes 139 

Bélanger  y  McCarthy 440 

Bélanger  y  Mogé 151 

Bélanger  y  Perrault 90 

Beliyeau  y  Chôyrefils 543 

Bell  etalv  Knowlton  et  al,  100,120 

Bell  y  Corp.  of  Québec 25 

Bell  y  Vignault 416,  438 

Bellay  &  Guay 151 

Belle  y  Dolan. . .  93 

Bellisle  &  Lynian  et  al  .  .258,  268 

Bellerose  &  Bart    563 

Bellet  y  Alison 94 

Belle  ville  &  Doucet 577 

Bellinghurst  y  Lee 109 

Benjamin  et  al  &  Wilson,  400,  412 
Benning  &  Grange.  .226, 544,  563 

Benning  &  Malhiot  .. . . 178 

Benning  y  Montréal  Rubber 

Company 98 

Benny  et  al  v  Shepstone. 

Benoît  y  Tanguay 92 

Benson  &  Ryan 128 

Benton  y  Styles 107 

Bergeyin  &  Persilier 288 

Bernesse  &  Madore 256 

Bemier  &  Beauchemin  .  .24,  130 

Bemier  <fe  Beliyeau 24,  130 

Bemier  y  Gaumond      550 

Berrard  y  Barette  et  vir 372 

Berrard  &  Mathieu  368 

Berriau  &  McCorkill 564 

Berry  y  Cowan  étal 306,  315 

Berry  y  Dixon 411 

Berry  &  May,  42,  413,  416, 

418,  548 

Berthelot  y  Guy  et  al\ 337 

Berthelot  y  Lalonde 251 

Bertrand  y  Beaudry . .  248 

Bertrand  y  Pouliot 311 

Besseuer  &  DeBeaujeu  ....  569 
Bethune  &  Chapleau  étal,..  136 
Bettersworth  &  Bough 27 


Digitized  by 


Google 


TABLE  OF  CASES. 


XIX 


Bickell  &  Richard 65 

Binet  easp 19 

Biroleau  &  Lebel     441 

Blackburn  &  Walker 236,  429 

BlackiBton  &  Patton 306,  315 

Blackidton  t  Rosa    88 

Blain  v  Corp.  of  Granby,   26, 

512,  513 

Biais  V  LampBon 49,  50 

Biais  V  Learmonth  et  al . ..       357 

Blake  et  al  m  Panet  étal 319 

Blanchard  etalv  Millar 546 

Blanchetet  vœ  v  Charron 635 

Blanckensee  &  Sharpley,  415, 

429,  544 

Blouin  ▼  Langelier. 23,  255 

Bluteaa  v  Gauthier 107 

Boak  V  Mer.  M.  Ins.  Co.  545,  581 

Boisseau  v  Pilot 368 

Bonadna  v  Bonacina 98,     99 

Bonnell  v  Millar     451 

Bonnell  ▼  Drommondville  Bk. 

Ex.  Co 164 

Bonner  y  Hamilton     457 

Booth  ▼  Bastien étal     .  554 

Booth  V  Lacroix 329 

Booth  V  Lawton 99 

Booth  T  Montréal  &  B.  Ry. 

Company    53,     78 

Borthwick  &  Bryant  et  al,  173,  226 

Boston  V  L'Eriger 113,  126 

Boston  V  Taylor 368 

Boswell  &  Belfian 62 

Bosweli  y  Kilbom  étal 582 

Boswell  y  Lloyd  étal,...  106, 

132, 154,  289,  474 
Boswell  &  The  Mayor  el  al  of 

Québec 593 

Bottomley  &  Luraley 422 

Bouchard  y  Thiyierge 91 

Boucher  v  Barthe 103 

Boucher  y  Beaudoin 386 

Boucher  y  Bertrand 28 

Boucher  etvir  v  Brault  et  al .  317 
Boucher  t  DessauUes . . .  562,  596 

Boucher  y  Girard 107 

Boucher  y  Laiour  et  al 254 

Boucher  y  Lemoine  et  al,  42,  250 

Bouchette  y  Taché 22 

Boudreau  &  Locke  et  al,  438,  447 

Boudreau  &  Layender 192 

Boudreau  v  Poutre 350 


Boudreau  y  Richer 89 

Boudreau  y  Suite 543 

Bouffard  y  Nadon 481 

Bougie  &  Leduc 127 

Boulanget  &  The  Mayor,  &c. 

of  Montréal 121 

Bourassa  y  Brousseau     407 

Bourassa  v  Haws    439 

Bourbonnais  et  al  y  Corp.  of 

Soulanges     254 

Bourbeau  exp - .  -  586 

Bourgeois  &  Holland 317 

Bourgoin  y  Malhiot 505 

Bourgoin  et  al  y  The  Montréal 
N.  C.  Ry.  Company,  508, 

509,  510 
Bourgoin  etalv  The  Montréal 
O.  &0.  Ry.  Co....  170,505 

Bousquet  &  Brown 271 

Bousquet  y  Jodoin  et  al  ....     48 

Bouyier  &  Brush 343,  349 

Bouyier  &  Reeyes.  .235,  557,  575 

Boye  y  McDonald 286 

Bowen  &  Lee 250 

Bowie  &  Kelly     65 

Bowie  y  Murray 263 

Boyd  y  Freer 413 

Boyer  ca» 596 

Boyer  y  Migneault 309 

Boyer  y  Sloane  et  al 337 

Boyle  y  Arnold    130 

Bradford  y  Henderson     ....  118 

Bradf  ord  y  Wilton 562 

Bradley  &  Blake 108,  110 

Brady  y  Atcheson 202 

Brahadi  y  Bergeron  et  al,  446, 

447,  539 

Brassard  y  Turgeon 423,  442 

Brault  y  Bureau 157 

Breakey  &  Carter 632 

Breault  y  Barbeau  étal 126 

Brehaut  y  Longprë  et  al 325 

Bressler  &  Bell 47 

Berwster  et  al  y  Chapman,  581,  583 
Brewster  et  al  y  Childs étal. .  240 
Brewster  et  al  y  Stames  et  al.  569 
Bris^ham  &  McDonald  et  al. .  99 
Brisson  &  McQueen  ...70,  81,  407 

Bristow  &  Rolland 562 

Brock  et  al  Y  Thëberge 79 

Brodie  etuxy  Cowan 197 

Brooks  et  al  y  Dallimore    . . .  564 


Digitized  by 


Google 


XX 


TABI,E  OF  CASES. 


PAas 
Brooks  ee  oZ  V  Whitney,   242, 

248,  316 
Brossard  &  Bertrand     .       . .  432 

Brossard  &  Tison  étal 321 

BroBseau  &  Alves 64 

Brown  v  Carter 180 

BrownvDow 123 

Brown  &  Gugy 76 

Brown  v  Impérial  Fire  Ins. 

Company 206 

Brown  v  Janes 133 

Brown  et  al  y  Lionais 650 

Brown  vSmith 198 

Brown  v  The  Curé  &c.    of 

Montréal 146,  606 

Brown  v  The  Mayor  &c  of 

Montréal 583 

Brown  v  Wallace 202,  265 

Brown  vWood 249 

Browning  v  Yule 421 

Bruckert  v  Moher 394 

Bruneau  v  Charlebois 330 

Bruueau  v  Gagnon 377 

Bruneau  v  Miller 403 

Bruneau  v  Prévost  et  al 663 

Bruneau  v  Robert 256 

Brunelle  v  Chagnon 62 

Brunelle  v  Sampson 327 

Brunet  v  Bnmet 139 

Brunet  v  Lee 110 

Brush  V  Stephens  et  vir 174 

Brush  V  Wilson 104,  344,  649 

Bullitt  et  al  Y  Shaw  étal    ...   131 

Bunting  &  Hibbard 680 

Bureau  &  Bank  of  B.  N.  A. .     43 
Bureau  v  Normand,  498,  499, 

602,  603 

Burk  exp 512 

Burland  y  Larocque 230 

Bum  V  Fontaine 116 

Bums  V  Giroux 232 

Burroughs  &  Bourget 126 

Burroughs  &  Divers 384 

Burroughs  v  Molson  et  al, 

147,  149 

Burrouirhs  &  Simpson 654 

Bury  et  al  y  Shepstone  et  al .  228 

Burton  v  Young 179 

Bussière  &  Faucher 60 

Buteau  V  Duchêne 168 

Butters  et  al  y  Allan  étal  .,.  220 
Byme  et  cUy  Fitzsimmons  . .  167 


Cadieux  v  Canada  Mutual  Fire 

Ins.  Co 327 

Caldwell  V  Moffatt 61 

Calvin  eio^  y  Bertrand..  92,  100 

Cameron  y  Brega 413 

Campbell  y  Atkins  étal 430 

Campbell  et  al  y  Beattie 401 

Campbell  y  Peltier 112 

Cannon  y  Huot  et  al 226 

Carden  e«  oi  y  Findlay 186 

Carden  v  Lennen     121 

Carley  y  Hutton 300 

Carlisle  &  Sutherland 453 

Carson  y  Carlisle  et  al 101 

Carter  y  Breakey  et  al 609 

(farter  y  Molson 248 

Cartier  y  Laviolette  et  al 24 

Cartier  y  Pelletier 107 

Casa  vaut  &  Patenaude 414 

Casey  y  Brown  21 

Casey  y  Goldsmid  et  al     ...     642 

Casey  y  Villeneuve 113 

Casgrain  &  Fay 47 

Castonguay  &  Perrin  ...         250 
Cathcart  y  The  Union  Build- 
ing Society 252 

Cayley  y  Camyré 184 

Chaffers  y  Pétrin 236 

Chagnon  &  Lareau  étal     ...   596 

Chalut  &  Valade  étal 66 

Chamberlain  &  Bail  .  . .  124 
Chamberland  &  Raymond.  . .  90 
Chandler  &  Att'y-General   . .  2ôG 

Chapman  y  Aylen 237,  241 

Chapman  vBlennerha88et,420,  4J7 

Chapman  y  Clarke 65,  327 

Chapman  y  Hodgson 636 

Chapman  y  Lancashire  Fire 

Ins.  Company 633 

Chapman  v  Masson 173 

Chapman  y  Nimmo,  36,  124,  441 
Oharbonneau  v  Davis  et  al. . . 

564,  558 

Charbonneau  exp 586 

Charbouneau  v  Gladu     391 

Charest  &  Rampré 564 

Charlebois  v  Bastien 238 

Charlebois  v  Coulombe 260 

Charlton  v  Carey '.   . . ,     63 

Chartier  v  McLeish 91 

Chaurette  v  Rapin 552 

Cheney  &  Frigon  et  al 646 


Digitized  by 


Google 


TABLE  OF  CASBS. 


XXI 


PAOB 

Ohemer  v  Titus 268 

Chevalier  v  Cuvillier  et  al  . .  282 
Chêvpefils  V  Syndics  de  Ste. 

Hélène 76,  126 

Childerhouse  v  Bryson étal. .     22 

Chinic  v  G^rvais 108 

Cholette  v  Bériau 163 

Choqnet  v  Hart 464 

Chcminard  v  Deniers 278 

Chrétien  v  McLane 412 

Church  exp    595 

Clairmont  etviry  Dickson  . .  463 

Clapin  A  Nagle 383 

Clark  et  al  Y  Clark  et  ux, .  87,  249 

Clark  V  Johnston 125 

Clark  V  McGrath 204 

Clark  V  Ritchey 37 

Claxton  et  al  y  McLean  et  al .    34 

Clément  v  Blonin 271 

Clément  v  Hamel 94 

Clément  v  Moore 437 

Clemow  etal&  McLaren  et  al    47 

Clooney  v  Nett 42 

Close  V  Close 463 

Clijse  V  Dixon  173 

Clonet  V  Bragg 51 

doutier  v  Cloutier 357 

Clontier  v  Lapierre 36 

Coates  etalA  Glen  Brick  Co  .  136 
Coates  &  Bank  of  Montréal .  406 
Cochrane  etalv  Boume  et  al,  132 

Coleman  v  Fairbaim 160 

Colette  V  Dansereau 256 

CoUins  &  Hanter 420 

Colson  V  Ash. 633 

Coltman  v  Hamilton 108 

Comte  &  Archambanlt 479 

Comte  V  Crarcean     205 

Connolly  v  Bonneville    . .  48 

ConnoUy  v  Brannen 34 

Constable  v  Gilbert  étal 451 

Contant  y  Lamontagne 49 

Converse  A  Clark 575 

Convey  &  Smiley 371 

Cookv  Miller 240 

€opland  et  al  y  Cauchon  et  al, 

88,234 

Cojjpé  V  Copps 113 

Corbeil  &  Dnmonchel  . .  115,  119 

Comell  V  Merrill 412 

Corse  V  Taylor 312 

Côtêexp 517 


PAOl 

CôtévJacob 300 

Côté  V  Massé  étal 230 

Côte  V  Kiome 21 

Couillard  v  Eschambault    ...  113 

Oouillard  v  Lemieux 171 

Coulter  exp    517 

Coupai  V  Bonneau 22 

Courchene  v  Généreux 317 

Coumoyer  v  Plante  étal  ....  253 

Coumoyer  v  Tourquin 48 

Coumoyer     v    Tranchemon- 

ta^e  et  al 137 

Courtney  v  Bowie  étal 177 

Courville  &  Levar.       .       69,  237 

Coutlee  &  Rose    563 

Coi  v  Patton 178 

Craig  V  Corp.  of  Granby 26 

Craig  V  Corp.  of  Leeds 26 

Crawford  et  al  y  Fyson 403 

Crebassa  &  Ethier 28,     69 

Crebassa  eoi^ 517 

Crebassa  &  Fourquin 321 

Crehen  &  Ha^arty 427,  441 

Cremazie  &  Oaudfion  24 

Crevier  v  Crevier 404 

Crump  V  Middlemass 107 

Cumming  v  Dickie 159 

Cumming  ca^) 594 

Cummings  v  Quintal 114 

Cunningham  et  al  &  Ferrie  et 

al 94 

Currier  &  Lafrance   ». 61 

Cushing  &  Hunter 263 

Cuthbert  v  Barrett 408 

Cutler  exp 517 

Outting  &  Jordan 234,  244 

D. 

Daigle  &  Kimball 575 

Daly  et  al  y  Cunningham  - . .  199 

Dalton  V  Doran 235,  309 

D*  Amour  et  al  &  Bourdon  ...     72 

Danis  &  Taillefer 107 

Danjou  &  Marquis. .     514 

Dansereau  A  Archambaalt  et 

al 56 

Dansereau  A  Collette 64 

Dansereau  A  Girard 317 

Dansereau  A  Privé 256 

Daoust  V  Aumais  524 

Daoust  V  Descliamps 89 

Darche  et  al  A  Dubuc 250 


Digitized  by 


Google 


XXII 


TABLE  OF  CASES. 


Darling  y  Henderaon 157 

Darling  e^  o^  y  St.  Julien  et  al  128 

Darling  &  Teinpleton. 577 

David  &  McDonald  et  al 173 

Dayidson  y  Oameron 98 

Dayidson  y  Moffatt 204 

Dayies  exo 599 

Dayies  y  McGuire 128 

Dayia  &  Beaudry 291 

Dayis  &  Jacobs 100 

Dayis  &  Kimpton  étal.,,  35,  39 

Dawson  y  Belle 561 

Dawson  y  Desfosses 77,  554 

Dawson  exp 385 

Dawson  <fe  Ogden 401 

Day  y  Délasse 237 

DayyHarte 152 

Dean  y  Jackson 566 

Dease  y  Taylor 546 

DeBeaujou  exp 254 

DeBeaujeu  y  Masse. . .  140,  240 
DeBeaujeu  et  vir  y  McKamee  523 
DeBeaujeu  et  vir  y  Rodrigue. 

149,  238 

DeBeaumont  y  Papineau 182 

DeBellefeuille  y  McKay  563 

DeBien  y  Marsan 408,  411 

DeBleurj^  &  Gauthier 241 

Decary  &  Poirier 481 

DeGaspe  &  Asselin 288,  343 

Dechene  &  Faucher  et  al 52 

Degrosbois  exp 629 

Deguire  y  Despins 62 

DeLagraye  &  Dessaules 379 

DeLagraye  &  Hanna 44 

De  La  Ronde  &  Walker 39 

Delbar  y  Landa  . .     118 

Delisle  y  Beaudry 111 

Delisle  y  Couvrette 347 

DeLorimer  &  Hurtubise  ....  85 

Demers  exp 601 

Demers  y  Parant 553 

Denis  &  Crawford .  76 

Denis  &  St.  Hilaire 377 

Derepentigny  y  Doherty 69 

Dérocher  y  Meunier    204 

Dessaultes  et  vir  y  Ethier  . . .  152 
Desbarats  et  al  y  Lemieuz. 

Desbarats y  Lemoine étal 127 

Desbarres  &  Ohesner        420 

Deseye&Whyte 18 

Deshamois  &  Amiot 303  i 


PAOS 

DesHets  y  Trahan 123,  141 

Desjurdins  &  Chrétien 80 

Desmarteau  &  Aubertin  ....  60 

Desparois  eaçp 586 

Desrosiers  y  McDonald  ....  273 

Dessaulles  y  Tache 257 

D'Estimauyille  &  Toussignant 

110,  125,  288 

Deyeau  &  Shepherd 193 

Dewitt,&  Burrou^is 569 

Dickinson  et  al  y  Bourque  . . . 

358,  360 

Dinning  et  al  y  Wurtele  et  al,  509 

Dion  y  Corp.  of  St.  Joseph. .  27 

Dionne  et  cdv  VaUeau 169 

Donahue  exp 517,  520 

Donald  y  Beckett 101 

Donegani  v  Quesnel 545 

Donnelly  &  Nagle 308 

Doray  exp 594 

Dorion  y  Dagenais 288 

Dorion  et  al  y  Drummond.  . .  321 

Dorion  y  Dorion 63 

Dorion  y  Grant 384 

Dorion  y  Hyde  et  al 574 

Dorion  y  Poulin 463,  523 

Dorly  &  Ryarson 234,  317 

Doryal  y  Cheyalier 523 

Doryal  &  L'Espérance 361 

Dorwin  v  Eyans 180 

Doucet  y  St.  Amand 268 

Douglas  y  Douglas 369 

Douglas  et  al  y  Ritchie  étal. .  159 

Doutre  et  al  y  Bradley 275 

Doutre  y  Gagnier 505 

Doutre  y  Gosselin 252,  312 

Doutre  v  McGinnis,   40,  417,  419 
Doutre  v  Montréal  &  B.  R'y 

Company              86 

Doyle  y  Clément 44 

Doyle  y  Mclyer 346 

Doyle  et  al  y  McLean     390 

Doyon  y  Corp.  of  St.  Joseph.  483 

Drapeau  &  Frazer 373 

Drummond  y  Comte 512 

Dube  y  Mazurette 244 

DubeyMiville 108 

DubeyProulx  125 

Dubeau  y  Dubeau ...  462 

Dubeau  et  al  y  Fabrique  de 

Deschambault 117 

Dubenu  y  Robertson 440 


Digitized  by 


Google 


TABLE  OF  CASES. 


xxm 


PAOB 

Dubois  etvir  y  Oanthier    . , .  134 

IXibois  ▼  Lamothe  et  al 134 

Dubois  V  Stoll 126 

Dabord  &  Boivin 254 

Dubuc  &  Champagne  .     .        557 

Duchenay  &  Vienne 305 

Duoondu  V  Bourgeois  .......  1 J2 

Dudevoip  &  Turcot 233 

Dufaux  &  Robillard 268 

Duffel  &  Rochon 524 

Dufreane  et  al  &  Lalonde  et  cd  140 

Duguay  &  Fleurant 437 

Duhamel  etalv  Duclos 348 

Duhaut  &  Lacombe 

32,  33,  98,  241,  290,  310 

Duhaufc  &  Pacaud 112 

Dûment  &  Court 415 

Dûment  v  Doriou 552 

Dûment  v  Laforge,  129,  286,  593 

Dumontier  &  Coutiëre 203 

Duncan  exp .  594 

Duncan  ▼  Wilson 129 

Dunlop  etcUv  Jones 235 

Dunning  ctalA  Gironard  et  al 

82,  560 
Dupont  etalv  Grange  .  .543,  564 

Dupre  &  Cantara .   ...    98 

Dupuis  V  Bell 316 

Dupuis  y  Dupuis 475,  551 

Duquette  v  Ouimet  . . .    300,  324 

Durand  &  Sioui 297 

DuBsault  <&  Stuart 135 

Duval  &  Hébert  513 

Duvemay  v  Corp.  of  St.  Bar- 

tholomew 67,  68,  272 

Duvemay  T  Dessaules..  292,  343 
Duvemay  «açp 517 

E. 

Eastem    Townships    Bank  v 

Pacaud 544 

Eastman  v  Roland 260 

Easton  V  Benson 101 

Edmonston  et  al  y  Childs  et  al 

82,  113 
Election  Lista  of  Berthier& 

Ratston 62 

EUice  &  Hainault 231 

ElliottvBastien 81 

EUiottÀ  Grenier  et  lia; 124 

EUiottv  St.  Julien 304 

EUisvGould 273 


FAOS 

Elwes  V  Francisco 105,  .4^2 

Emmanuel  et  al  y  Hageus.41Ç,  427 

Emondv  Biais 259,  260 

Esinhart  V  McQuillan 26 

EssonvBlack 259 

Esty  et  uxvJudde<  «ir 347 

Etluer  V  Homier 180 

Evans  et  al  y  Hudon 332 

Evans  et  aZv  Nichols 358 

Evanturel  &  Evanturel 169 

Evanturel  &  Withall 205 

P. 

Fairfieldv  Butchard 634 

Faribault  v  St.  Louis  étal...  230 

Farmer  V  O'Niel 633 

Famam  v  Joyal.    192,  239 

Faucher  v.  Bélanger 107,  125 

Fauteux  &  Montréal  Loan  & 

M.Co 372 

Fawcett  et  al  y  Thompson 204 

Febmyer  &  Poirier 333 

Fenn  v  Bowker. 157,  160 

Ferguson  v  Gilmour 221,  228 

Fergusonv  Millar 333 

Ferland  et  vir  v  Latour 27 

Ferres  &  Rutherford 439 

Ferrier  &  Dillon ....  231,  556,  572 

Fielders  v  Blackstone 44 

Filiau  exp 599 

Filion  et  oZ  &  de  Beaujeu ....     50 

Filion  et  al  &  Lacombe 244 

Fiola  V  Hamell 555 

Fiset  escp 594 

Fiset&Foumier 209,  502 

Fisher  et  al  y  McKnight 81 

Fisher  et  al  y  Provencher 553 

Fisher  etoZ  v  Vachon 463 

Fitts  V  Piton  étal 298,  332 

Fitzback&  Challifoux 439 

Fleck&  Brown 138 

Fleck  &  Stames  et  a2 321 

Fleming  V  Fleming 440 

Fletcher  v  Forbes  et  ai ....  23,     43 

Flower  et  at  V  Dunn 75 

Fogarty  V  Morrow  et  a/ 212 

Foi83^&  Lefebvre 174 

Foley  V  Elliott 159 

Foley  et  oZ  V  Forrester 70 

Foley  vTarratt  et  oZ 21,  544 

FootevFreer 36 

Forbes  et  al  v  Atkinson,!  12,113,114 


Digitized  by 


Google 


XXIV 


TABLE  OF  CASES. 


PAOB 

Forbes  et  ai  &  Lewis 4ô0 

Ford  and  Axïger  et  al 39 

Ford  &  Léger 414 

Forsyth   v    Canada    Baptist 

Miss.So 76,  326 

Forsyth  e<  ai  vCharlebois.  180,  271 

Forsyth  e«  ai  V  Morin 383 

FortiervBeaubien 111 

Fortier  V  Reinhardt 481 

Foster  etalY  Chamberlain. .  77,  187 

Foumier  v  Ledoiix 270 

Foumier  v  Russell 

294,  310,  347,  351 
Foumier  v.  Québec  Fire  Ins. 

Co 241 

Fourquin  et  al  exp 517 

Fradet  &  Labreque 481 

Fraser  V.  Bumstein 346 

Fraser  v  Buteau 602 

Fraser  v  Bun  et  al 93 

Fraser  v  Garant 359 

Fraser  V  Gerrie 417 

Fraserv  Loisel 298 

Fraser  V  Munro 112 

Fraser  V  Pouliot 137 

Frechette  v  St.  Laurent 315 

Freleigh  v  Seymour 23,  347 

Frigon  &  Russell. . .    108 

Frost  et  al  y  Cameron 328 

Frostc^ai  vEsson 346 

Frothinghamv  Gilbert 47,  193 

Furniss  V  Ottawa  &  R.    For- 

ward.  Co 557 

a 

Gaboury  v  Leclaire 523 

Gadbois  v  Trudeau 49 

Gagnier  v  Crevier  étal 111 

Gagnon  y  Hamel 555 

Gagnon  y  McLeish 250 

Gagnon  y  Page 111 

Gagnon  y  Rousseau 440 

Gagnon  y  Senecal 66 

Gagnon  v  Tremblay 21 

Gagnon  y  Wooley 98 

Galameau  &  Marette 135 

Gale  etal&  Brown 408 

Gardner  y  McDonald 252 

Gariepy  y  Couyrette 66 

Gameau  y  Fortin 377 

Gaudette  &  Laliberte. . .  235,  421 

Gault  et  al  y  Coté U7 


PAGl 

Gault  V  Donnelly 414 

Gault  V  Robertson 417 

Gault  y  Wright  étal 34 

Gauthier  y  Callahan 43 

Gauthier  eaî> 609 

Grauthier  et  al  exp 596 

Gauthier  y  Lemieux 259 

Gauthier  v  Marchand 265 

Gauthier  y  Morisette  93 

Gauyreau  exp 518 

Gauyreau  exp  y  Longabardi . .  316 

Gendron  &  Lemieux 415 

Généreux  y  Howley  et  al,,. .  404 

Génier  y  Woodman 255 

Gesseron  y  Canao 120 

Gibeau  exp 596 

Gibb  &  Poston 503 

Gibb  etal&  The  Beacon  Fire 

<&  Life  Insurance  Co,  552,  582 
Gibson  &  Jamieson  et  vir,  275,  310 

Gibson  et  al  y  Lindsay 269 

Gibson  y  Moffatt  et  al  . .  130,  446 

Gibson  &  VVear 114 

Gigon  y  Hotte 42 

Giguëre  y  Beauparlant  et  ai,49, 67 

Gilbert  y  Couindet  et  al 454 

Gillespie  et  al  &  Spragge  et  al 

137,229,230,242 

Gilley  &  Miller 199 

Girard  é  Bellanger 483 

Girard  et  al  y  St.  Louis,  436,  448 

Giroux  y  Gareau 86,  441 

Giroux  y  Menard 251 

Glackmeyer  y  Corp.  of  Que. .  490 

Glass  y  Denis  étal 210 

Globensky  à:  Daoust 253,  385 

Gnaedinger  et  al  y  Derouin  et 

al 392 

Godin  y  McConnell 439,  441 

Goodman  eax> 595 

Gordon  et  al  &  Pollock 453 

Gore  &  Gugy 241 

Gorrie  y  The  Mayor  &c.   of 

Montréal 182 

Gosselin  &  Chapman 552 

Goudie  &  Legendre 44 

Gough  y  Greayes 1 28 

Gk>uld  &  Sweet 563 

Goyette  &  McDonald 420 

Grâce  &  Crawford 98 

Graham  y  Geryais 100 

Graham  y  Kempley 481 


Digitized  by 


Google 


TABLE  OF  CASES. 


XXV 


PAOS 

Orange  et  oZ  y  McDonald 307 

Oraii^^er  V  Park 84,  101 

Onunmont  y  Lemire 92 

Orant  et  al  y  JStna  Ins.  Oo. .  221 

Grant&Brown 462 

Grant  e<  oZ  y  Lockhead 599 

Grant  y  Perciyal 26 

Orant  y  Teasel 334 

Grayel  y  Malette 98 

Gray  et  al  y  Dubuc 81,  559 

Greayes  et  ai  y  Denison  et  cd.  102 

Greene  et  alv  Blanohet 35 

Greene  y  Hatfield    407 

Greenshields  et  alv  Gauthier  119 

Greenshields  y  Leblanc  et  al  .  233 
Gregory  y  Boston  &  S.  Glass 

Compaq 36,  408 

Gregory  &  Henshaw 162 

Gregory  &  Ireland 417 

Grenier  &  Grenier. 

Griffith  &  McGoyem 437 

Grinton  &  Montréal  Océan  8. 

S.  Company 67,  87 

Groom  v  Boucher 68 

Groulx  y  Corp.  of  St.  Lau- 
rent    562 

GuayyBailey 392 

Guenet  y  Blanchet 358 

Guerin  y  Mathe 23,  152 

Gueyremont  y  Wilbrenner  . .  113 

Gugy  &  Brown,  50,  228,  260,  579 

Gugy  y  Donahue 174 

Gugy  y  Duchesnay.      .     110 

Gugy  y  Ferguson lit,  429 

Gugy  y  Gugy .' 563 

Gugy  y  Miiuire 180 

Guilf oyl  V  Tate  étal 300 

Guilmette  &  Larochelle 483 

Guy  «feClarkson 358 

Guy  &  Goudreau  463 

Guyon  y  Donahue 83 

Chiyon  y  Lionais 159,  160 

H. 

Haggarty  &  Morris 569 

Hainault  y  Lynch 83 

Halcro  y  Dele8demierB...110,  121 

Hall  y.  Brigham 144 

Hall  y  Douglass 860 

Hally  St.  Julien 294 

Hall  y  Zemichon 418 

HameletoZy  Cote 418 


FAOE 

Hamel  y  Laliberte 237 

Hamilton  &  Constantineau . . .  457 

Hannis  y  Turcotte 297 

Hannower  y  Wilkie 95 

Hardie  et  al  y  Trottier  étal..     37 

HardyyScott 248 

Harringfcon  y  McCulL 33 

HartyBarlow 162 

HartyBum 123 

Harteui». 490 

Harty  Hart 148 

Hartc*  ai  y  Philips 111 

HartyRose 127 

Harte  e«  oZ  y  Alie 272 

Harte  et  al  \  Northern  Ins. 

Co 118,  205 

Hartshom  et  al  y  Scott 92 

Haryey  &  Deziel 557 

Harvey  &  Philips 189 

Hasset  &  Mulcahy 411,  413 

Hasty  &  Morland 192 

Batte  yCurrie 418 

Hayden  y  Fitzsimmons 70 

HayesA  Kelly 439 

Healey  ea^ 517 

Healey  et  al  y  Mayor,  &c.  ...  247 
Heardsman  &  Harrowsmith ...     98 

Hearle  &  Date 454 

Hearle  v  Rhind 447 

Heame  &  Malony 43,  51,  63 

Heam  y  Lampson 563,  564 

Heayyside  y  Mann 162 

Hébert   &  Fabrique  &o. ,  de 

St.  Jean 251,  260 

Hébert  &  Qoesnel 21 

Helliwell  &  Mullin 48 

Henderson  y  Ennis 46,  415 

Henderson  y  Lamoareux 431 

Henderson  y  Lemieux 394 

Henderson  y  Loranger 503 

Henderson  y  Thompson 257 

Heney  &  Holland 556,  558 

Henry  y  Simard 503 

Her  Majesty's  Principal  Sec.  of 

State  y  Edmonston  et  al..  204 

Herriman  etwcv  Taylor 171 

Heugh  etal&  Ross  étal 440 

Heyneman  &  Smith 426 

Hibbard  &  Barsalou  étal.. . .  505 

HigginsyBell 400 

Higgins  et  al  y  Robillard 315 

Higginson  &  Lyman  étal. . . .  223 


Digitized  by 


Google 


XXVI 


TABLE  OF  CASES. 


PAGE 

Hilaire  v  Lbotte 565 

Hingston  &  McKonty 425 

Hitchcock  &  Grant 44 

Hitchcock  V  Meiga 423 

Hichcock  V  Monette 564 

Hobbs,  in  r«&Harte«taZ 123 

Hobbs  &  Seymour 65 

Hodgson  & 'Hannah 159 

Hodgson  &  Oliva 409 

Hofiiiung  &  Porter 557 

Hogan  V  Gordon 324,  427 

Hogan  V  Hoskins 406 

Hogue  exp 254 

Holton  &  Aikins 27 

Holton  &  Andrews  étal 261 

Homier  &  Lemoine 45 

Hooper  &  Konig 162 

Hope&  Frank 549 

Houle  V  Martin 563 

Howard  etalv  Childa  étal..    240 

Hovtv  Todd 202 

Hubert  &  Renaud 293 

Hudon  y  Champagne 34,  124 

Hudon  V  Girouard 77 

Hudon  V  Painchaud 544 

Hudon  et  al  Y  Solman  étal..     64 

Hullet  &  Wright 109 

Humbert  etalv  Mignot 100 

Hunt  e*  ai  V  Bruce 204 

Hunt  et  al  v  Corp.  of  Québec  498 
Hunt  et  al  vPerrault,  307, 345,  347 

Hunter  v  Dagenais 85 

Hunter  v  Dorwin 86 

HuotvPage 248 

Hurtubise  v  Leriche 414 

HusvMillette 480 

Hutchins  étal  v  Fraser 1 32 

Hyacinthe  y  Harte 543 

Hynes  v  Lennon  et  al 76 

L 

Ingham  &  Eirkpatrick 44 

Ireland  v  Gregory 330 

Lreland  v  Stephens 260 

Irish  &  Brome 64 

Irvin  &  Mahoney 186 

Irvine  &  Duvemay  et  al 37 

Irvine  v  Perrault. 85 

Irwin  &  Boston  et  al 26,  392 

J. 
Jackson  etalv  Coiworthy ...     37 


PAGE 

Jackson  etalv  Filteau 46,  178 

Jacques  v  Lussier. 270 

Jamieson  et  alv  BosweU 156 

Jamieson  et  al  v  Larose  . .    .  -  165 

Janes  &  Martin 456 

Jarry  et  vir  v  Trust  &  Loan 

Co.,of  U.  C 358 

Jeanne  &  Oaldwell 232 

Jersey  &Rourk 102 

Jervis  &  Kelly 377 

Jette  &  Choquette 26 

Jette  &Hamel 358 

Jobin  &  Symmons 438 

Johnson  v  CJonnelly 582 

Johnson  v  Gauthier 113 

Johnson  v  Martin 174 

Johnson  v  O'Halloran 315 

Johnson  v  Rimmer 236 

Johnston  V  Watts 193 

Joly  et  al  McDonald. 508,  511 

Jones  V  Guyon 156,  584 

Jones  vMcNally 82 

Jones  V  Morin 85 

Jones  V  Pellison  86 

Jones  V  Saumur 323,  324 

Joseph  V  Brewster  étal 87 

Joseph  V  City  of  Montréal 505 

Joseph  V  Coy         49,  307 

Joseph  V  Cuvillier 431 

Joseph  V  DonneUy 344 

Joseph  V  Ostell 197 

Joseph  y  Joseph 172 

Joubert  et  vir  &  Rascony 572 

Jourdain  &  Vigoreux 483 

Joutras  &  thinlop 408,  418 

Joyce  &  Hart 96,543,  581 

Jubinville  &  Bank  B.  N.  A...  265 
Judah  <^  &  Judah 97 

K. 
Eane  v  Montréal  Telegraph 

Co 509 

Kathan  v  Kathan 169 

Keamey  &  McHale 323 

KeUond  v  Read 275 

Kelly  V  Fraser 76,  374 

Kelly  V  Hamilton 456 

Kelly  vMayor&c.jOfSorel...  242 

Kelly  et  al  v  Merville 454 

Kelly  V  0*(;onnell 123 

Kemp  y  Kemp 303 

Kennedy  &  Bedard 38 


Digitized  by 


Google 


TABLE  OF  CASES. 


XX  VU 


PAGE 

Kennedy  y  McKinnon 80,  102 

Kenny  ▼  McKeown. 408 

Kent  ▼  Cranwell 169 

Kerby&Ro88  étal 569 

KeiT  V  Gngy 262,  258 

Kerr  ▼  Monroe 564 

Kerry  «i  qIy  PeUey  et  al 

377,378,386 

Kerahaw  y  Delisle 70 

Kierzkowski  &  Morriaon 132 

Kierzkowski  y  Talon 293 

King  y  Hamilton. 234 

King  y  Pinsonneaalt 234 

Kingley  y  Dunlop 132 

Kingsborongh  v  Pound 21 

Kingsley  etux  v  Nixon 564 

Kingston  &  Torraiice 116,  451 

Kinney  y  Perkins 50 

Kitson  y  Delisle, 288 

Knowlton  et  al  y  Clark  et  vir, 

541,  659 
Knox  y  Lafleur  étal 156 

li. 
La  Banque  dn  Penple  y  Daoust 

300,  346 
LaBanqne  du  Peuple  y  Done- 

gani 294 

La  Banque  du  Peuple  y  Gugy 

62,  185 
LaBanque  du  Peuple  y  Martin  326 
LaBanque  du  Peuple  y  Boy  et 

al 167 

LaBanque  Jacques  Cartier  y 

Canada  Rubber  Co 309 

La  Banque  Nationale  y  The 

City  Bank 44 

L'Abbe  V  Ritchie ...     197 

Labelle  y  Patris 256 

LaOie  d'Ass.  y  Beaulieu  ....  8<) 
LaCie  d'Ass.  y  Freeman  ....  144 
LaCie  des  Moulins  Hudon  y 

Valois 132 

Laoombe  y  Ste  Marie  et  al  . .  271 
LaCorp.  de  St.  Aime  y  Cotnoir  251 
LaCoip.  de  St.  Martin  y  La 

Cie.  du  Chemin  &c.  de 

Plsle  Jesu 95,  522 

Lacroix  y  Moreau 580 

Lacroix  y  Perrault 159 

LaFabrique  de  Deschambault 

etoZyDubeau 124 


PAGE 

La  Fabrique  Ste.  Julie  y  Pa- 
quet   200,  247 

Lafaille  y  Lafaille 250 

Lafleur  y  Muir 134 

Lafleur  y  Venreille  . .  j 294 

Lafond  et  al  y  Chagnon 230 

Lafond  y  Guibord 357 

Laframboise  y  Berthelot. 379 

Lagrange  y  Carlisle     118 

Lahaye  exp 699 

Laidlaw  y  Bums 407 

Laidlaw  y  Jamieson  etvi/r. . . ,     50 

Laine  v  Clark 406 

Laing  y  Bressler 438 

Lajoie  y  Mullin  et  al 434 

Lalonde  et  al  y  Lalonde 

131,  235,  292 

Lalonde  et  al  y  Rowley 377 

Lamarohe  y  Lebrocq 411 

Lamb  e^  oZ  y  Brewster  e^  oJ. .     87 
Lamb  et  al  y  Mann  et  al  ,   . .     48 

Lambert  y  Roberge 63 

Lambert  v  Saucier 277 

Lambkin  y  South-Eastem  R'y 

Company 580 

Lambly  ee  oZ  y  Quesnel,   129,  368 

Lamothe  et  al  y  Garceau 

63,311,  346 

Lamothe  et  al  y  Talon 374 

Lamoureux  y  Boisseau 167 

Lamoureux  y  Eammery 437 

Lamoureux  y  MoUeur 47 

Lamoureux  v  Peloquin 383 

Lampson  y  Smith 113,  409 

Lampson  v  Taylor  et  al 107 

Lampson  v  Wurtele 554 

Landry  y  M^eault 512 

Lane  et  al  y  Déloge   540 

Lang  V  Clark 276 

Langelier  y  Langelier 23 

Langevin  y  Garon 360 

Langeyin  y  Martin 258 

Langle^  y  Chamberlin 415 

Langlois  y  Corp.  of  Si  Rooh's 

South 454 

Langlois  y  Gauyreau  et  al ...  308 

Lanier  y  Lanf et 600 

Lanthier  y  Daoust  e<  ux 158 

Jianthier  y  McCuaig  étal 358 

Lapierre  v  Gauvreau 37 

Lapointe  y  Faulkner 559 

Laprise  y  Armstrong 552 


Digitized  by 


Google 


XXVUl 


TABLE  OF  CASES. 


Laprise  y  Methot 122 

Lareou  v  Archambanlt    263 

Lareau  y  Beaudry 174 

Larm  v  Deslorges 66 

Lariy^  y  Bnineau 130 

Lfuroçhe  y  Holt  étal 182 

Larochelle  y  Piché 448 

Larooque  &  Clark 413 

Larose  et  al  y  Larose 244 

Latoso  e^  al  y  Wilson 290,  552 

Lasell  y  Brown 192 

La  Société  de  oons.  Metrop.  y 

Bourassa 45 

La  Société  de  cons.  Canad.  y 

Lamontagne 456 

Latham  y  Ma^in 75 

Latour  y  Oampbell 234,  260 

Latoiir  y  Gauthier . .  165 

Latour  et  uxy  Masson    82 

Laurent  y  Corp.  of  St.  Jean 

Baptiste  523 

Laurent  y  Vallier 60 

Lauzon  y  Stuart 184,  186 

Layerdiëre  y  Layerdiôre 475 

Layoieeîcp.... 517 

Laurence  y  Chaudière 41 

Laurence  y  Hincley 428 

Leary  et  al  y  Plamondon  et  al    68 

Leayitt  y  Moss  étal 271 

Lebel  y  CBrien 409 

Lebœuf  y  Plouflfe 313 

Lebœuf  V  Viaux 620 

LeboiflyGagnë 386 

Leclaire  et  (dy  Daigle 309 

Leclerc  y  Blanchard 32 

Leclero  y  Bilodeau 144 

Leclaire  y  Caron 332 

Leclaire  y  Corp.  de  la  Pte. 

Claire 26 

Leclaire  y  Durand 124 

Leclaire  y  Lord 495 

Lecours  exp 595 

Leduc  y  Bussean 257 

Leduc  y  McCarthy  383  388 

Leduc  y  Ouellet 567 

Lee  et  al  Y  KÎDBmBXi  et  al 65 

Lee  et  al  y  Lampson 293 

Leeetaly  Whïiûeld  et  al 115 

Leeming  y  Cochrane 412 

Leeming  et  a/ y  Robertson....  112 

Lefebyre  y  Mnrdoch 269 

Lefebyre  y  De  Montigny 121 


PAGE 

Lefebyre  y  TuUock 410 

Lefebyre  y  Vallée 43© 

Lefort  et  VÎT  y  Desmarais 130 

Lef  ort  exp   24 

Legaré  y  Desroches 533 

Legault  y  Legault 33 

Legault  y  Viau 162 

Legendre  y  Lemay 587 

Legendre  y  Grand  Trunk  Rail- 

way  Co 53 

Leight  y  Guay     159 

Leheyre  et  al  y  Baillargeon  298, 332 

Lelieyre  et  al  y  Donnelly 413 

Lemay  y  Lemay 127,  427 

Lemelin  y  Lame . .     553 

Lemesurier  y  Garon  e^  oZ 39 

Lemesurier  y  Ritchie 116 

Lemieux  v  Brochu 169 

Lemieuz  y  Coté 60 

Lemoine  y  Lionais 578,  583 

Lenfesty  y  Métiyier 231 

Lenoir  y  Desmarais 270 

Lenoir  exp  y  Lamothe  et  al,...  487 

Léonard  exp 601 

Lepage  et  cUy  Chartier 126 

Lepage  et  al  y  Watzo 297 

Lepine  y  Jacques  Cartier  P. 

B.  Society 464 

Lepine  y  Mussen 546 

Leprohon  y  Crebassa 263,  273 

Leroux  exp 599 

Leroux  y  Leroux. 129 

Les  curé  &c. ,  de  Beauhamois 

yRobillard 282,  544 

Les  curé  et  marguillers    de 

l'œuyre  et  fabrique  &c. 

de  Ste.  Anne  y  R.  C.  Bp. 

of  Montréal 576 

Les  Dames  Ursulines  y  Bot- 

tereU 238 

Les  Dames  Qrsulines  y  Perry  112 

Leslie  y  Fraser 88 

Leslie  y  Haryey 180 

Leslie  et  al  y  Molson's  Bank  86, 441 
Lesperance  y  Allard  . . .  .344,  361 
Lesperance  y  Langeyin  . .  350 
Les  Syndics  de  St.  Norbert 

d'A.yPacaud 524 

Les  Syndics  de  St.   Henri  v 

Carrier 233 

Leyerson  et  al  y  Boston  ...315  392 
Leyerson  et  al  y  Cunningham  310 


Digitized  by 


Google 


TABLE  OF  OASSS. 


xxix: 


PAGE 

Levy  Y  Sponza 674 

heYj  et  vit  V  Plamondon  étal    83 

LewiB  y  Leyis  &  K.  By. 272 

L'Hoist  V  Butta. 414 

Limoges  y  Manant. 311 

Lionais  v  Gnyon 170 

Lionais  y  Lamontague  et  al..,  136 

Lizotte  y  Oaron 309  311 

Loiaelle  y  Loiaelle 271 

Long  eaep  y  Blanchard 623 

Longtin  vMtBoyalP.B.S'y.  114 

laoranger  y  Boudreau 370 

Lord  y  Bazinet  ee  oZ 263 

Lord  y  Laitrin  et  al. 193 

Lottinyille  y  McGreeyy 268 

Loyell  y  Fontaine 636 

Loyell  y  Campbell  et  oZ. . .  204  646 

Lozean  y  Coté 62 

Luaher  v  Parsona 80  242 

Lnak  et  al  re  &  Riddell 276 

Luflsier  y  Archambault 496 

Lyman  et  oZ  y  Chamard  42 

Lyman  et  al  y  Perkins 111 

Lynch  y  Bertrand. 266 

Lynch  y  Blanchet. 664 

Lynch  y  Duncan 141  244 

Lynchy  EUice 436  452 

Lynch  y  Guimond 101 

Lynch  y  Laframboise 118 

Lynch  y  McLennan  et  al. . . .  461 
Lynch  et  al  y  Tyre 268 

Mao.,  Mo. 

McAdams  y  Smart 99 

McAndrewB  &  Rowan 674 

McBean  y  Cullen 238 

McBlaine  &  Oliyer 311 

McCallum  v  Delano 98 

McCallum  y  Harwood 68 

McCallum  y  Pozer    63 

McCallum  y  Wood    226 

McCarthy  et  al.  y.  Barthe 123 

McClure  y  Shepherd 303 

McCnlloch  y  Hatfield. . .  .261,  453 

McCuUoch  y  McNeyin 203 

McCuUoch  y  Routh 99 

Macdonald  y  Dun  et  al 46,  84 

Macdonald  y  Joly  et  al. .  .609,  611 

Macdonald  y  Lafaille 167 

Macdonald  y  Lalonde 291 

Macdonald  y.  Moleur 

256,  266, 268  i 


PAGE 

Macdonald  y  Roy 239 

McDonald  et  al  y  Gamble  ...     79 

McDonald  y  Grenier 347 

McDonald  y  McDonald 278 

McDonald  y  McDonnelL  ....  61 
McDonald  y  Prëmont  étal....  626 
McDonald  et  al  y.  Seymour. .     61 

McDonald  y  Tache 334 

Macdougall  y  Torrance ....  37,  410 
McDou^dl    y  Corp.    of    St. 

Ephremd'U 662- 

McDougall  y  McDougall 186 

McDougall  etalv  Union  Nay. 

Co 276 

Macfarlane  et  al  y  Bell 333 

Macfarlane  y  Belliveau  ....41,  414 
Macfarlane  et  al  v  Bourgault. 

687,  696 

Macfarlane  y  Bresler ...  191 

Macfarlane  et  al  y  Court 183 

Macfarlane  y  Delesdemiers. . .     41 

Macfarlane  y  Delisle 262,  460 

Macfarlane  y  Leclaire  et  a/,679,680 

Macfarlane  y  Lynch 431,  434 

Macfarlane  y  Rodden  et  al....    74 

Macfarlane  y  Scriyer 109 

Macfarlane  y  The  Principal 

Officers  of  H.   M.    Ord- 

nance    79 

McFee  «fe  Bowie  173 

McGibbon  v  Dalton 201 

McGill  V  Wells 103 

McGillis  et  al  y  Pearce  et  al..  667 

McGinn  v  Browders 663 

McGinnis  y  Horseman 463 

McGinnis  v  McClosky 44 

McGoeyyGriffin 117 

McGrath  y  Lloyd 311 

McGreeyy  v  Gingras 137 

Macintosh  v  Dayis  et  al 46 

McKay  y  Demers 326 

McKay  et  al  v  Gerrard  et  al. 

229  239 

McKay  et  al  y  Routh '  327 

McKay  y  Simpson       668 

McKay  y  St   Lawrence  Sal- 

mon  Fish.  Co 646 

McKennayTabb 201 

McKenzie  etcdy  Douglas. . .     322 

McKenzie  etcdy  Jolin 73 

McKenzie  y  McKenzie  et  al 

180,  326- 


Digitized  by 


Google 


XXX 


TABLE  OF  CASEH. 


PAGB 

McKercher  v.  Simpson 67,  90 

McKiUop  V  Katintz. 672,  676 

McLaren  v  Corp.  of  Bucking- 

ham 268,270,271 

McLaren  y  Butchinson 324 

McLean  v  McCormick  . .  112,  125 

McLeish  v  Lees 94 

McLennan  v  Hubert 322,  441 

McLimont  &  Robin 50,  64 

McMaater  et  al  v  Bobertson . . 

414,  416,  432 

McNamara  v  Meagher. 437 

McNamee  v  Hime8....26,  127,  219 
McMillan  &  Buchanan  et  al  64,  87 

McNevin  v  McAndrew 438 

McPherson  et  cd  v.  Barthe. . .  271 
MacPherson  v  St.   Lawrence 

&  In.  Marine  Ins.  Oo.  53 

McVittie  V  Cutting 168 

M. 

Maguire  V  Brady    453 

Maguire  y  Harvey 439 

Maguire  v  Link 436 

Magnire  v  London  &  Lanca- 

shire  F  &  L  Ins  Co 96 

Maguire  v  McHardy 

Maguire  y  Rockett 410 

Maguire  y  Stride 277 

Mf£ony  etalv  Tompkins 99 

Maillé  y  Chapleau 566 

MaJUoux  y  Someryille 448 

Mailloux  e^  a2  y  Baby 77 

Major  V  Boucher 27 

Major  y  Chartrand 27 

Malhiot  y  Bemier 407 

Mallette  y  Besbarats  ee  oZ 384 

MaUette  y  Lenoir 556,  559 

Mallette  y  Tremblay 89 

Malo  y  Adhemar 322 

MaloyLabelle 420 

Maloney  Tat« 167 

Maloney  y  Fitzgerald 261 

Mangeau  V  Turenne  et  ai 170 

Mann  et  alv  Lamb, 

47,  101,  115,  204,  548 

MannyMonk 242 

Mansean  v  Bernard. 300,  307 

Mantha  y  Ooghlan 101 

Manuel  y  Frobisher 161 

Marais  y  Brodeur 98 

Marchildpn  y  Mooney 378 


PAGE 

Marcouz  y  Morris 44 

Marois  y  Allaire 579 

Marois  y  Bemier 262 

Marquis  eo:^  594 

Marquis  y  Vancortlandt 559 

Marrett  y  Robitaille  et  al 464 

Marry  eaçp   600 

Marsolais  y  Lesage  49 

Martel  y  Constantin 346 

Martel  y  Plamondon 43 

Martin  y  Brunelle 562 

Martin  exp 516 

Martin  et  mr  y  Martin 117 

Martiueau  y  Cadoret 263 

Martineau  y  Karrigan 140 

Massé  V  Cote 230 

Masaon  v  Choall 327 

MasBon  et  al  y  Mullins 368 

Masson  et  al  y  Tassé  et  al 329 

Massuey  Crebassa. 294,  303 

Mathews  exp 595 

Mathewson  et  al  y  Royal  Ins 

Co 226 

Mathewson  y  Whitlock 159 

Mathieu  y  Barthe 143 

Mathieu  y  Brosseau 41 

Mathieu  y  Vigneau 108 

Mathon  et  al  y  Martin 155 

Matthews  y  Northern  Ins  Co ..  206 

Mayer  y  Thompson 139 

Maynard  y  Marin    202 

Meade  v.  Battle 118 

Meath  et  al  y  Monaghan 358 

Meigs  et  al  y  Aiken 272 

Meiklejohn  y  Younc 635 

Melançon  y  Beaupré 174 

Melançon  y  Hamilton 369 

Melançon  y  Venne 481 

Mellis  y  Swales 101 

Mënëclier  y  Gauthier 658 

Mercier  y  Bousquet  et  vir.. . .  112 
Mercure  y  Laframboise  et  al..  40 J 

Merritt  v  Lynch 223 

Merrizzi  y  Cowan 286 

Messier  eocp 519 

Métayer  dU  St.  Ange  y  Lari- 

chelière. .    464 

Méthot  y  Perrin  étal 95,  292 

Métrisse  y  Brault 560,  554 

Métrisse  y  Briëre  . .    428 

Mettayer  y  McOaryey 323 

Meunier  y  Corp.  of  Leyis.. . .  624 


Digitized  by 


Google 


TABLE  OF  CASES. 


XXXI 


PAGE 

Meyer  «<  oZ  V  Scott    99 

Michon  ▼  Leigh 377 

Miles  V  Aspinwall 430 

Millar  v  Bourgeois. .  99,  113, 

326,  317 

Millar  y  Darling  et  al 184 

Miller  etoUy  Duttou 106 

Miller  v  Lambert 368 

Miller  y  McDonald  ee  oZ 119 

Miller  vShaw    172 

Milligan  y  Mason 85,  411,  412 

MillB  y  Granby  Red  State  Co.  75 

Milne  y  Roes  étal 439 

Mireaii  y  Râtelle    163 

MitcheU  y  Buttera 634 

Mitchell  y  Gaucher  et  al 151 

Miville  y  Caron 89 

MivilleyFay  346 

Mofiatt  y  Ouimet 77 

Moisan  y  Jorgensen 446,  455 

Moisan  y  Roche .  454 

Molleur  y  Molleur 343 

Molleur  v  Marchand    68,  278 

Molaon  y  Burroughs,  65,  66, 

276,  330 

Molaon  y  Moisic  Oo 167 

MolBon  et  al  y  Reuter  et  al.. .  116 

Mongenais  y  Pilon    253 

Mongeon  et  i«c  y  Larin 241 

Monk  exp 517 

Monroe  et  oZ  y  Laliberté..  81,  87 

Montferant  y  Bertrand 33 

Montomery  y  Price 330 

Montminy  y  Tappin 89 

Montrait  &  WiJliainB    88 

Monty  y  Ruiter. 87 

Moreau  et  vit  v  Léonard,  76, 

155,  238 

Moreau  y  Mathewson 303 

Moreau  y  Motz .  545 

Morgan  y  Benjamin 59 

Morgan  y  Valois    77 

Morin  y  Arcand 108 

Morin  y  Daley 310,  377 

Morin  y  Henderson 149 

Morin  y  Peltier 453 

Morrill  y  Donald  étal 99 

Morris  et  al  y  Antrobus   291 

Morrisou  et  al  y  Cyr     352 

Morrison  y  Dambourees 551 

Morrison  y  De  Lorimier,  178, 

596,  599 


PAGS 

Morrison  y  Kierskowski 132 

Morrison  et  al  y  Wilson   271 

Morrogh  y  Huot    94 

Morse  y  Brooks  et  al 43 

Moss  et  al  y  Douglas  et  cà 160 

Moss  y  Ross  et  al  . .   64,  147 

Moss  y  Wilson    189,  403 

Mountain  y  Dumas  107 

Mountain  y  Walker 100 

Mousseau  y  Picard  et  al 185 

Muir  et  al  y  Muir 555,  578 

Mulholland  y  Co.  &c.  of  A. 

Chagnon  et  al 34 

Mulholland  y  Halpin  étal...  256 

Mullin  y  Archambault    578 

Munn  y  Halferty    300,  458 

Murphy  y  Campbell  237 

Murphy  v  Knapp 67 

Murphy  v  Moflfatt 309 

Murray  esqual  y  Gorman  . . .  128 

N. 

Naud  y  Smith 247 

Neilan  y  Demers      538 

Neilson  y  Union  Co 145 

Nesbitt  et  al  y  Turgeon  et  al..     24 

Nichols  y  Hio 163 

Nield  y  Ferland 416 

Noad  y  Von  Exeter 94 

Nolan  y  Dastous  18,  268 

Nordheimer  y  Dnplessis  et  vir    23 
Nordheimer  et  al  y  Roy    ....  449 

Normand  y  Huot 128 

Nye  y  Colyille  et  ai    106 

NyeyJsaacson     256 

Nye  y  Malo 159 

Nye  y  Potter 358,  360 

O. 

O'Brien  y  Molson 163 

O'Brien  v  Thomas 163 

O'Connell  y  Corp.  of  Montréal  182 

O'ConneU  y  Frigon 197,  199 

O'Connor  y  Brown  et  al    177 

(yConnor  y  Couture    44 

O'Connor  y  Raphaël 35 

O'Farrell  y  Councilof  the  Bar  513 

O'FarreU  y  Doucet 513 

OTarrell  y  O'Neil 232 

O'Farrell  y  Reciprocity  Man- 

ufacturingCo 261 

Ogilyy  et  al  y  Jones   153,  675 


Digitized  by 


Google 


XXXll 


TABLE  OF  CASES. 


PAGE 

OTBalloran  V  Sweet 268 

Oldfield  V  Hutton 135 

Olivier  v  Bélanger 366 

Olsen  V  Forstersen 33 

O'Malley  v  Soottish  Com.  Ina. 

Co 36 

CNeQ  V  Fontaine 330 

Ontario  Bank  v  Duchesnay. .  644 

Organ  v  Bentley 311 

Osborne  et  al  y  Nitsch 439 

Oflgood  V  Cullen 566 

Osgood  vKellam 114,  133 

Oflgood  V  Lelievre 76 

Ostell  V  Joseph 634 

Oatell  V  O'Brien 116 

Ofltell  V  Peloquin  416 

Ouimet  v  McCallum 316 

Ouimet  et  al  y  Papin 253 

Ouimet  v  Picotte  194 

Oviatt  V  McNabb  60 

Owens  V  Dubuc    163 

P. 

Pacaud  v  Bégin 94,  464 

Pacaud  v  Dubé 378 

Pacaud  v  Gagné 678 

Pacaud  v  Hooker 86 

Pacaud  v  Montréal  Tel.  Oo..,     62 

Pacaud  v  Quesnel 27 

Pacaud  v  Rickaby 616 

Pacaud  v  Roy 678 

Pacaud  v  St.  HUaire 251 

Page  V  Charpentier   95 

Page  V  Griffith    643 

Paige  V  Savard  292 

Painchaud  et  al  y  Hudon  et 

al 578 

PalliservRoy  338 

Palmer  eacp* 594 

Palsgrave  v  Senecal  et  al 301 

Panton  et  al  y  Woods  et  al  . .     93 

Paquet  v  Gaspard 117 

Paquet  V  Globenski  21 

Paquet  V  McNabb 411 

Paradis  eaçp 516 

Parant  et  al  y  Grenier 291 

Parent  v  Pacaud    .     88 

Parent  v  Talbot 329 

Pariseau  v  Grenier    263 

Pariseau  v  Simard 309 

Patenaude  v  Charron    256 

Patenaude  v  Guertin 294 


PAGE 

Partridge  y  McLeod 44 

Patoille  V  Guilmetto,  300, 316,  447 

Patris  V  Bélanger            22 

Patterson  v  Bume     43  7 

Patterson  v  Farran   420 

Patterson  V  Hart    426 

Pattison  v  Mutual  Ins.  Oo.  of 

S 36,63,  56 

Patton  V  Morin 370 

Paulet  V  Lariviëre 172 

Pearce  v  Kelly 461 

Pecke^o^  vMurphy  ctoi 238 

Pelletier  v  Brunet  et  al   

Pelletier  y  Chassé 369 

Peloquin  et  al  y  Brunet  etcU..,  479 

Peloquin  v  Lamothe  . . .  .661,  567 

Peltier  V  Miville      106 

Peltier  v  Râtelle   121 

Penny  et  al  y  Berthelot    36 

Pentland  et  al  y  Drolet 666 

Percival  v  Patterson 109 

Perkins  v  Leclaire  et  al 254 

Perras  v  Beaudin  286 

Perrault  v  Binet    61 

Perrault  v  Borgia  ....  554 

Perrault  v  Chartrand    300 

Perrault  v  Couture 352 

Perrault  v  Cuvillier  et  al 20 

Perrault  v  Girard    123 

Perrault  v  Hausserman    ....  453 

Perrault  v  Levesque 44 

Perrault  V  McCarthy 332 

Perrault  y  Malo 127 

Perrault  v  Simard 192 

Perrault  v  Vallières 22 

Perry  v  DeBeaujeu 573 

Perry  vMilne.  .140,  333,  420,  427 
Perry  v  St.   Lawrence   Grain 

Co     toi 

Phanœuf  v  EUiott    237 

Phillips  V  Hart 140 

Phillips  V  Sutherland    . .  429, 

544,  548,  650,  560 

Phillips  V  Sanbom 353,  372 

Phillipstall  V  Duval  207,  219,  225 

Pillar  et  al  y  Lame     269 

Piton  V  Lemoine    599 

Pirrie  v  McHugh  étal  ,.  109,  128 

Plante  v  Cazeau 317 

Plante  v  Clark    440 

Plante  v  Park 327 

Platt  et  al  y  Platt  étal 22 


Digitized  by 


Google 


TABLE  OF  CASBS. 


xxxni 


PAGE 

t'ienderleath  et  uxy  McGilliv- 

ray 348 

Poirior  V  Lareau    67 

Poirier  V  Plouffe 314,  348 

Feston  étal  v  Hall  étal 52 

Poston  V  Thompson 462 

Potdevinv  Mi^ille      93 

Pooliny  Langlois 48 

Poulin  V  Plante    61 

Poulin  V  Wurtele  61 

Poulhiot  V  Scott 45,  454 

Poutre  y  Chapdelaine 566 

Poutre  V  Laviolette 456 

Powell  ▼  Pattenon    441 

Poirers  ▼  Whitney 101 

Pover  et  al  Y  Clapham 93 

Poeer  y  Lesperance  346 

Pozer  y  Meikle 157 

Ptéfontaine  y  Brown 234,  249 

Pïéf ontaine  exp 596 

Pr^ontaine  y  Ptévcat 441 

Prentioe  y  Graphie  Co  , .  99,  100 

Préyost  y  Delesiderniers 383 

Prêyost  y  Dérousseau 232 

Pïéyost  y  MasBon 506 

Prioe  y  Nelson  93 

Price  y  Perdyal 26 

Prince  exp 517 

Prince  etalv  Morin  et  al    ...  555 

Prier  y  Delamar ;  323 

Priyitt  y  Sexton 505 

Pronlx  y  Proulx 141 

Prowse  y  Pagnuelo   .  •  .     24 

Q. 

Qninn  y  Atcheson 407,  411 

Qnintale^a^y  Roy  et  aZ.. 80,  248 
Qniroaet  y  Wilson 307,  345 

R 

Bacey  y  Oliya 106 

fiaoey  y  Stephenson 109 

Bamsay  y  Dayid 178 

Banger  et  (Ht  Oheyalier  et  al  127 
Ranger  etvi/r  t  Seymoar  et  al  344 

RankinyLay 194 

Raphaël  y  McDonald  415, 421,  447 

Raymond  y  Walker 430 

Redpath  «<  oZ  y  Blaokmon  et  oZ  114 

RedpathyGiddins 402 

Bées  y  Morgan  136,  151 

Beeyes  y  AiSdiambeau 41 

C 


PAOB 

Reg.  y  Barbeau 598 

Reg.  y  Belleau   133 

Reg.  y  Bry^es 597 

Reg.  y  Carrier    600 

Reg.  y  Ooote 179 

Reg.  ex  rel.  OTarrell  &  Bras- 
sard  270,513,  514,  577 

Reg.  ex  rd.  OTarrell  &  Gar- 

neau    79,  105 

Reg.  y  Hull      269 

R^.  V  Morrison 294 

Reilly  v  Chandler 454 

Reinhardt  y  Hausseman  ....  371 
Renaud  vGugy23,144,101,191, 247 

Renaud  v  Proulx      45 

Renaud  y  Yandusen 410 

Reniëre  y  MiUet  et  al 562 

Rex.  y  Desgagné 599 

Rex.  exp  &  Fabrique  de  la 

Pte.  aux  Trembles 505 

Rex.  y  Gingras 596 

Rex.  y  Saul  22 

Ricard  v  Leduc  et  al 34 

Richard  y  Ohamplain  fmd  St. 
Lawrence  Railway  Com- 
pany   132 

Richard  v  Denison 23 

Richard  y  Ritchie  étal 260 

Richard  y  Wurtele    417 

Richardson  y  Molson 322 

Richardson  et  al  v  Pichë  ....  328 

Richer  y  Voyer 578 

Riddelly  McArthur 556 

Riopel  y  Arpin        437 

Ritchie  y  Thomas  et  al .,  23,    43 

Riyard  v  Belle  291 

Riyet  V  Poisson 43,    85 

Robert  et  al  y  Beau    27 

Robert  y  Fortin 312 

Robert  y  Robert    201 

Roberts  et  al  y  West 413 

Robertson  etalv  Attwell 439 

Robertson  exp  &  Pollock  et  al,  236 
Robertson  et  al  v  Ferguson. .  452 

Robertson  y  Fontaine      32 

Robertson  y  Haie 417 

Robertson  y  Stuart   96 

Robicheau  y  Fraser 91 

Robinson  y  Reiffenstein.  .44,  461 
Robinson    et    al    v    W^tson 

esquaî 268 

R.)bitaalle  y  Bolduc 297 


Digitized  by 


Google 


XXXIV 


TABLE  OF  CASES. 


PAGE 

Bochette  y  Laberge 161. 

Rochon  V  Fraser    179 

RoddenvOlier    448 

Bodger  v  Chapman   108 

Rodier  V  Hébert  663 

RodiervJoly   468 

Bodier  v  MacAvoy 400 

Bogerson  y  Bégîn 249 

BoUand  y  Guilbault    409 

Bolland  y  Lariyiere    236 

BoUand  y  Beuger 314 

Bomaine  y  Dugal 117 

Boseeajp 693 

Bo88  et  al  y  Bums 410 

Bobs  &  Mason    308 

Bo88  y  Palsgrane 249 

Bobs  y  Scott 30,  649,  677 

BoBsyWyse    84 

Boulean  &  Bacqnet    161 

Bouleau  eocp 697 

Bousseau  y  Hughes  ...    34,    37 
Bousseau  y  Trudel  et  al     ...  100 

Boutier  y  Bobitaille 180 

Bouth  etalT  Dougall 74 

Bouthy  Maopherson 462,  463 

BouthyM^guire  ..111,126,  312 

Boy  e^o^yBeaudin 416 

Boy  y  Beaudry 400 

Boy  y  Bergeron. . , 686 

Boy  y  Blaydon 23,    43 

Boy  y  Ohamplain    and    St. 

Lawrence  Bailway    636 

Boyexp 62,696,  698 

Boy  et  ai  y  (Gauthier 127 

Boy  y  Thibault 602 

RwoeHetal  y  Field 106 

Bussell  y  Foumier   368 

Bussell  et  a2  y  Grayelay 663 

Buston  exp  &  Québec  Build- 
ing Society 488 

Byan  y  Chappers 76 

îSranyDeylm   268 

ByanyBfalo 124 

Byan  y  Ward  et  ai 233 

Bybind  y  Delisle   ^587 

Byland  y  Ogilyie   100 

BykndyBouth    272 

a 

Statutes: 

C.  S.L.C.  C.2 3 

29,30  V.  c.  26... 9 


PAOB 

31V.  c.  7,  s.  1,§24....  280 

31  V.  c.  7,  s.  2.  §  26. . . .  18 

31V.  c.  13,  8.  4 318 

31  V.  c.  20,  88.  1-3 296 

31  V.c.  24,8.  41 64 

31  V.  c.  26,  8.  60 64 

32  V.  c.  11,8.33 616 

32  V.  c.  20,8.  1 246 

32  V.c  20,8.  2 247 

32  V.  c.  21,8.  1 627 

32  V.  c.  22,  8.2 207 

32  V.c.  26 603 

32  V.  c.  30,  s.  4 635 

32  V.c.  37,8.  4 296 

33  V.  c.  13,8.  1 209 

33  V.  c.  13,88.2,3 213 

33  V.  c.  16 471 

33  V.  c.  17 41 

33  V.  c.  17,  8.1., 102 

33  V.  c.  17,8.2 319 

33  V.c.  18,  8.  1 166 

34  V.  c.  4,  8.1  166 

34  V.  c.  4,  88.  2,  3 176 

34  V.  c.  4,  s.  4  243 

84  V.  c.  4,  8.  6  267 

34  V.  c.  4,8.  6  303 

34  V.  c.  4,8.  7  349 

34  V.  c.  4,8.8  360 

34  V.  c.  4,  8.9  622 

34  V.  a  4,8.  10 267 

34  V.  c.  4,  s.  11 637 

34  V.  a  4,8.  12 642 

34  V.  C.4,  8. 13 647 

34  V.  a  4,  8.  14 681 

36  V.  c.  6,  s.  6  460 

36  V.  c.  6,8.  1  64 

35  V.  c.  6,  s.  2  67 

36  V,  c.  6,  8.  6  98 

36  V.c.  6,  88.7,  8 166 

36  V.  c.  6,  8.  9 174 

35  V.  c.  6,  88.  10,  11,  12.  217 

36  V.  c.  6,8.  13 223 

36  V.  c.  6,8.  14 278 

36  V.  c.  6,  8.  15 299 

36V.C.  6,  88.  16,17 304 

35  V.  C.  6,  8. 18 436 

36  V.  c.  6,  s.  19 486 

36  V.  c.  6,  8.  20 489 

36  V.  a  6,8.  21 498 

36  V.  c.  6,  8.  22 606 

36  V.  c.  6,  8.  23 627 

36  V.  c.  6,8.24 533 


Digitized  by 


Google 


TABLE  OF  CASES. 


XXXV 


PAOX 

36  V.  c.  6,8.  25 625 

35  V.  c  6,8.  26 287 

35  V.  c.  6,  8.27 627 

36  V.  a  6,  8.  31 522 

36  V.  c.  6,  8.  32 609 

36  V.  c.  7 616 

36  V.  c.  10,8.7 244 

36  V.  c  10,  8.  8 269 

36  V.  a  12,  (repealed). .  267 

36  V.  c  14,8.3 460 

36  V.  c.  14,8.5 388 

36  V.  c.  17 617 

36  V.  c  18 637 

36  V.  c.  19,  8.  2 297 

36  V.  c  20,  8.  1  32 

37  V.  c.  6  88.  1-3 267 

37  V.  a  11      . .     588 

38  V.  a  9,  8.  1     58 

38  V.  0  10,88.1-3 246 

38V.  c.  12 331 

39  V.  a  33,  8.  24. 602 

40V.C.13,  8.  2 243 

40  V.  c.  13,8.  6 244 

41  V.  C.9 627 

41  V.  a  11 622 

41  V.  c.  12,  8.1 457 

41  V.  c.  13,  8.  1 498 

41  V.  c.  14    507 

41  V.  0.  15 341 

Saltryeaçp 595 

SalTas  V  Guevremont 234 

SftnnltT  Silice 126 

Saondenon  exp.     .    .    .  517 

Saondenon  v  Roy 338 

Saavageanv  Gauthier. 578 

Saxton  vSheppard 311 

Scantlion  y  Baôrthe 85 

Scateherd  v  Âllan 270,  272 

Scheffer  e<  lix  V  Fauteux.   ...  119 

Schofield  V  Leblond 226 

Schofield  vRodden 309 

Scott  et  oI'y  Allain 300 

Scott  et  al  Y  Aa8tin 98 

Scott  V  Hard^  etvir 43 

Scott  V  FhcBmx  A88arance  Oo. 

559,  632 

Scott  et  al  Y  Scott  étal 186 

Scanion  yPerrye^oZ 110 

Seaton  V  Boston 172 

Secretan  v  Foote  étal 105 

Senecal  v  Chenevert 34 

Senecal  y  Lemoine 48 


PAO! 

Senecal  v  Pacaud  et  al 35 

Senecal    y  Richelieu  Nayig. 

^      Co  225 

Senecal  y  Vienne. 337,  469 

Serrurier  y  Lagarde .  458 

Seyigny  y  Provencher 635 

Sewell  y  Bourke 371 

Sewell  y  Vanneyar 430 

Seymour  y  Homer  et  al. 140 

Seymour  etcUY  Wright  et  al, .    162 

Sharple8  y  Dumais 82 

Sharple8  et  al  v  Rasa 439,  446 

Shaw  y  Bourget     332 

Shaw  y  McConnell 436,  438 

Shawe^aZ  y  Meikleham 543 

Shelton  y  Kems  et(d.., 308 

Sheppard  v  Buchanan 271 

Sheppard  y  Dawson 235 

Sheppard  y  Morin 263,  266 

Sheppard  y  Tonnancour 70 

Sheridane^a/yRoume 116 

Shortis  é  Normand... 376,393,  544 

Shuter  y  Guycn 169 

Sicotte  &  Reeyes 154 

Simardy  Corp.  o£  Montmor- 
ency  513 

Simard  y  Fraser 5^5 

Simard  y  Mathurin. 44 

Simard  y  Perrault 21 

Simard  y  Townsend 563,  579 

Simard  y  Tuttle 128 

Simon  y  Bougie 194 

Simoneau  y  CampbelL 82 

Simpson  et  al  y  Bowie 170 

Sinclair  <etalY  Ferguson 462 

Sinclair  etalx  Mcl^an  étal.,  241 

Skead  y  McDonnell 194 

Slack  exp  &  Bellemare 264 

Slack  y  Short 265 

Smith  y  Boume 451 

Smith  V  Donoyan  ....     61 

Smith  y  Egan  e<a^ 553 

Smith  y  Noad 267 

Smith  y  O'Farrell 191,  308 

SmithySeiton 506 

Souliere  y  Héron. 256 

Soupras  y  Boudreau 292 

Spelman  &  Robidoux. 549 

Spelman  exp 601 

Sproul  y  Corriyeau 101 

St.  Denis  y  Bélanger 63 

St.  DenÎB  y  Grenier  etvir 178 


Digitized  by 


Google 


xxxvi 


TABLE  OF  CASES. 


PAGE 

St.  Jacques  v  Parent 254 

St.  Jean  v  Bleau 125 

St.  Jemmes  y  De  Montigny. .  168 

St.  John  V  Delisle  116 

St.  LouiB  exp 604 

Ste  Marie  v  ferown  esqucd. .    .  136 

St.  Onge  V  Larîcheliëre 464 

Stackv  King 184 

Stalker  v  Hammond 100 

StanfieldvMassey 162 

Stanfield  y  Stanfield 479 

Starke  V  Masaey 160 

Stephens  et  al  y  Bouthillier. . .     26 

Stephena  y  EopkinB 126 

Stephens  et  al  y  Tidmarsh. . .  106 
Sterling  et  al  y  Darling.  390 

StembOTg  et  al  y  Dresser 322 

Steyenson  et  al  y  Boston 342 

Steyenson  et  al  y  MoOwan . .  416 
Steyenson  et  al  y  Bobertson. . .  414 

Stewarty  Hamel  étal 430 

Stewart  y  Langley  etoZ 483 

StMjoy  y  Stiçuy 260 

Stiuon  y  Anderson 22 

Stirling  et  al  y  Darling 390 

Sfcoppleben  y  HuU 616 

Stromery  Torrance 76 

Stuart  y  Ledouz 463 

Stuarfc  y  Soott 666 

Snlliyan  y  Smith 652 

Sutherland  &  Heathcote  et  cU.     98 

Sylyester  y  Manseau 222 

Syme  et  aly  Heward 48,    89 

Symes  et  viry  Voligny 92 

T. 

Taché  y  Leyasseur 229 

Talbot  y  Donnelly 413 

Talbot  y  limeau 19 

Tanguay  y  Ducrow 93 

Tapliny  Becketteeol 194 

Tardif  y  Gingras 387 

Tarratt  et  ai  y  Barber  et  al. .  191 
Tarratt  et  al.  y  Foley  et  al.  ..157  189 

Tasse  y  Laberge 239 

Tat«  et  al.  y  James  et  al... 201  248 

Tate  e*  oZ.  V  McNiyin  239 

Taylor  y  Mnllin    268 

Taylor  y  MoUeur. 666 

Taylor  y  Senecal  et  al 90 

Taylor  y  The  Queen. 681 

Terrien  earp.. 601 


PAGE 

Terrai  y  Haldane  et  al.  149, 

238,  240 

Terroux  y  Dupont 304 

Terreux  y  Gaireau  étal 318 

Terroux  y  Hart  et  al.    294 

TessieryLegault 422 

Tetreau  y  Bouyier 266 

Têtu  y  Chinic 370 

Têtu  yMartin 41 

Têtu  et  al.  y  PeUetier 413 

Thayer  y  Wilscam 121 

TheAttomey-GeneralvEUioe  646 
The  Bank  of  B.  North  Ame- 
rica y  Cuyillier  étal 173 

The  Bank  of  Montréal  y  Alain  406 
The  Bank  of  Montréal  y  Brown  408 
The  Bank  of  Upper  Canada  y 

Turcotte 123 

The  Beacon  Fire  &  Life  1ns. 

Co.  y  Whyddon 88 

The  Can.  Bank  of  Commerce 

y  Brown  . .  33,  427,  429,  648 
The  Can.  Bank  of  Commerce  v 

Papineau 92 

The  Can.  Building  So.  v  Lafre- 

naye 148 

The  Can.  Copper  Co.  y  Shaw.  101 
The  Can.  Lead  Mining  Co.  y 

Wa\keTetal 73 

The  Can.   Nayigation  Co.   y 

McConkey 274 

The  Can.   Paper  Co.  et  al.  y 

Cary 466 

The  Can.  Tanning  Ex.  Co.  y 

Foley 101, 103,  189 

The  Carillon  &  G.  Ry.  Co.  y 

Burch , 79 

The  Champlain  &  St.  Law. 

Ry.  Co.  V  Russell 61 

The  City  Bank  vColes 177 

The  City  Bank  y  Hunter,  440,  449 

The  Ci*y  Bank  y  Laurin 636 

The  City  Bank  y    Montréal 

Bank 114 

The  City  Bank  y  Pemberton 

étal 38 

The  City  of  Montréal  y  Dey- 
lin   

The  Columbia  Ins.  Co.  y  Hen- 

derson 98 

The  Corp.  Co.  Drummond  y 

Corp.  St.  Guillaume,  514,  622 


Digitized  by 


Google 


TABLE  OF  CASES. 


XXXVU 


PAOB 

The  Corp.  Co.  Drununond  v 

Soatli  Eaatem  Ry.  Co. .  334 
The  Corp.  St  Jean  Bte.  d'Or- 
léans y  Laohaiioe 118 

Tlie  Corp.  St.  Martine  y  Heu- 

derson 82 

The  Corp.  St.  Philippe  encp,..  S22 
The  Corp.St.  Philippe vLusftier  563 
The  Corp.  Terrebonne  v  Valin  54 
The  Corp.    of  the   Town  or 

Bonig  of  William  Henry 

&  GneTTemont 533 

The  Curé  of  Yarennes  et  al  v 

R.  C.  Biahop  of  Montréal  572 
The  Eastem  Townshipa'  Bank 

vMorrill 84 

The  Eaatem  Townshipe'  Bank 

vPacaud..269,  378,  386,  544 
The  Ezchange  Bank  y  Napper 

eioL  67,     87 

The  Fabrique  of  Montréal  exp  595 
The  Fraser  Jnstitute  y  Moore 

étal 462 

The  Glen  Brick  Co.  &  Welch 
The  Glen  Brick  Co.  &  Walker  556 
The  Globe  Ins.  Co.  y  Sun  Ins. 

Co 98 

The  Grand  Tmnk  By.  Co.  & 

Godbont 543 

nie  Intercolonial  Coal    Co. 

y  Shaw 258 

The  Mayor,  &c ,  of  Montréal 

&  Benny  étal 512 

The  Mayor,  &c,  of  Montréal 

&  Bisonnette  390 

The  M^or,  &c,  of  Montréal 

&  Drammond 571 

The  M^or,  &o.,  of  Montréal 

&Ûxxhertetal 583 

The  Mayor,  &c,  of  Montréal 

&  Manson 116 

The  Mayor,  &c.,  of  Montréal 

&Kan8on 240 

The  Mayor,  &c.,  of  Montréal 

AWilson 278 

The  Mayor,  &c.,  of  Sorel  and 

Armstrong 513 

The  Mayor,  &c..  of  Sorel  and 

Newton 57 

The  Mechanics  Bank  y  Seale.  122 
The  Moisie  Iron  Co.  y.  Oslen 

402,  406,  412,  417, 422,  428 


PAOB 

The  Molson's  Bank  y  Camp- 
bell   428 

The  Molson's  Bank  y  Con- 
yerse 166 

The  Molson's  Bank  y  Falkner 
étal 151 

The  Montréal  Ass.  Co.  y  Mc- 

Gilliyray 109,  227,  576 

The  Montréal  Ass.  Co.  y.  Mac- 
pherson 83 

The  NatiQiMd  Ins.  Co.  y  Car- 
tier-".     34 

The  N^ark  Pat.  Leather  Oo. 
y^oltf. 101 

The  K^w  City  Gas  Co.  y  Mo- 
Donaefl    239 

The  Niag^tra,  &c.,  Ins.  Co.  y 
Muffin ...^8,  100 

The  NorthèmRy.  Co.  v  Pat- 
ton. Z...  ... 550 

The  OntaHQ^Baik  y  Duches- 
nay. \.<*         544 

The  Patent  Gnano  Co.  re& 
Maule  étal 500 

The  Prin.  Of.  of  Artillery  v 

Taylor  étal. 108,  515 

The  Québec  Bank  y  Baby 155 

The  Québec  Bank  y  Maxham.  221 

The  Québec  Bank  y  Paquet. .  250 

The  Québec  Bank  y  Rolland  et 
al 151,  216 

The  Québec  Bank  y  Steers  et 

al 104,  428 

The  Québec  Bank  y  Stnart  et 
al 333 

The  Québec  Building  So.  y 

Atkins  étal 350 

The  Québec  Fire  Ins.  Co.  y 
Andersen  étal 579,  582 

The  Ry.  Advertizing  Co.  y 
Hamilton  étal 37 

The  Richelieu  Nay.  Co.  y  An- 
dersen    246 

The  Royal  Ins.  Co.  y  Knapp..  409 

The  School  Com.  of  Hochela- 
ga  y  Hogan  étal 28,  521 

The  School  Com.  of  Sorel  y 

Sch.  Com.  of  Wm.  Heniy    54 

The  School  Com.  of  St.  Dayid 
y  De  Varennes 462 

The  Seminary  of  Québec  y 
Vinet  e*aZ 548 


Digitized  by 


Google 


XXXVlll 


TABLE  OF  CASES. 


PAGE 

The  Solioitor-General  v  Darl- 

ingetal 131 

The  South  Eaatern  Ky.  Oo.  v 

Lambkin  et  al ....  580 

The  St.  Lawrence  &  Ottawa 

By.  Co.  &  Frothingham 

étal 84,  125 

The  Trust  &  Loan  Co.  of  U. 

C.  vDoyle 312,  360 

The  Trust  &  Loan  Co.  of  U. 

C.  V  JuUen 344 

The  Trust  &  Loan  Co.  of  U. 

C.  V  McKay  et  vir 66,  64 

The  Union  Bank  of  L.  C.  v 

McDonald  et  a2 84 

The  Union  Nav.  Co.  v  Bas- 

cony 515 

The   Unity  Fire   Ins.  Co.  v. 

Hickeyc^oZ 163 

The  Water- Works  Co.  of  Three 

Bivers  v  Dostaler 575 

Thibaudeau  y  Baymond 348 

Thibault  v  Coderre 103 

Thibault  V  Lavallëe     265 

Thëvierge  v  Boivin 374 

Thomas  v  Murphy 369 

Thomas  v  Pépin 307,  345 

Thompson  v  Bourget 91 

Thompson  exp 517,  594 

Thompson  &  Lacroix 430 

Thome  v  McLennan  et  al 94 

Thouin  v  Leblanc 277 

Thurber  v  Pilon 104 

Tiers  etalv  Trigge  étal  101 

Tiifany  v  Darling. 440 

Tilstone  et  al  y  Gibb  et  ai.  228,  575 

Toland  &  Spencer 205,  273 

Torrance  v.  Chapman  et  al 119 

TorrancevGilmoureta/..431,  432 

Torrance  y  Thomas 452 

Toupin  V  St.  Francis  Miniug 

Co 53 

Tourigny  v  Bouchard. .       45,  454 

Tracy  y  Isaacson  et  oL 1 15 

Trahan  V  Gadbois  242,  312 

Trahan  v  Gagnon  ' 32 

Train  v  Godin  étal 22 

Tremain  y  Sansum   415 

Tremblay  et  al  y  Bélanger.l  32,  595 
Tremblay  y  Champlain  &  St. 

L.By 636 

Tremblay  y  D'Aubreyille 169 


PAGE 

Tremblay  y  Tremblay 132, 

634,636 

Trempe  y  Vidal  440 

Trepannier  y  Dupuis  21 

Trobridge  y  Morange 421,  427 

Trudel  V  Allard 125 

Trudel  y  Desautels  ei  oZ 290 

Trudel  y  Duyal    36 

Tuckett  y  Forrester  et  al 1 02 

Turcotte  y  Bégnier 422 

Turgeon  y  Hogue 158 

TumeryBoyd 236 

Tumer  v  Lamas 241 

Tumer  y  Whitfield 86 

U. 

Utley  et  al  Y  McLaren 101 

Urquhart  y.  Moore 201 

V. 

Vallée  y  Latouche 259 

Valleyrand  y  Harte 155 

Vallieres  y  Duhamel  ..   251 

Vallieres  y  Bobitaille 309 

Vallieres  y  Boy 120 

Vallieres  de  St.  Beal  exp 597 

Valin  y  Andersen 236 

Valin  V  Corp.  of  Terrelwnne.  277 

Vaughan  etal-v  Campbell. . . .  106 

Veilleux  y  Byan 182 

Venner  y  Barnard  et  al 390 

Venner  y  Lamontagne 265 

Venner  y  Segui 48,  88 

Versailles  y  Bailey 325 

Vezina  y  The  Now  York  Life 

Ins.  Co ..  35 

Viger  y  Beliyeau 549 

Viger  e(  tt»  y  Pothier 95 

Vincelette  y  Fabrique  de  St. 

Athanase . .  505 

Vocelle  y  Faucher 115 

Voisard  &  Sanders  463 

Voligny  y  Corbeille  275 

Voss  e<  al  y  Coffin 170 

Voyer  &  Guyon 105 

W. 

Wade  y  Hussey 297 

Waggoner  v  Bicker  et  al.,  72, 

464,550 
Wagner  y  Farran 85,  86,  125 


Digitized  by 


Google 


TABLE  OF  CASES. 


xy^ix 


Wainwright  v  Mayor  etc.    of 

Sorel 92 

Walcott  V  Robinson 138,  164 

Walker  V  BnrroughB 310 

Walker  et  ai  V  Feras 384 

Walker  et  viry  Mayor  etc.  of 

Sorel  83,86,130,  547 

Walters  v  Lyman  et  <d 157 

Ward  V  Carsley. 

Ward  T  Ooufline 446,  458 

WardvNewaU 249 

Wardv  Ware 

WardlevBethune..l97,545,  548 

Ware  ▼  Carsley 252 

Warner  V  Blanchard 330 

Waraer  vFyson 403 

Wanier  v  Mernach 129 

Waraer  v  Rolf 257 

Warren  v  Douglas   308,  312 

Warren  T  Kay  6^  ai 34 

Wairen  et  alv  Morgan 419 

WateiB  V  Yerronneati 197 

Watkina  et  al  y  Denman 250 

Watt  <&  Sénécal 454  455 

Webster  et  al  y  Philbriok. ...     99 

Welling  V  Parent  180 

WelchvBaker 34 

Wescott  etviry  Archambault    92 

Westrop  vNichol étal 46 

Weymea»  et  al  y  Cook 255 

Whelan  V  Keeler  107 

Wbeeler  et  al  y  BnrkiU  et  al.,     83 

WhitevFoster 250 

Whiteheadea^ 600 

Whitefield  V  Hamilton 130 

Whitney  ▼  Badeau 164 

Whitney  v  Brooks  et  ai 553 

Whitney  v  Brewster 57,  254 

Whitney  v  Dunning  etcU 66 

Whyte  V  Foster   250 

Whyte  V  Home  Ins.  Co 583 


PAGE 

Whyte  egqual  v  Lynch 90 

Wieppert  v  Iflfland    135 

Williams  v  Montrait 250 

Williamson  V  Rhind         233 

WilUs  et  al  y  Pierce 189 

Wilson  V  Arnold    85 

WilsonvBrown 361 

WDson  etàly  Brunet 230 

Wilson  V  Feras. 

Wilson  V  Ibbotson 60 

Wilson  V  Leblanc 292,  338 

Wilson  V  Morris 257 

Wilson  V  Pariseau 309 

Wilson  V  Reid 411 

Wilson  V  Roy 413 

Wilson  V  Spencer 317 

Wilson  V  State Fire Ins.  Co..  205 
Wjnning  et  al  y  Fraser  .  .407,  431 

Winning  etaly  Leblanc  431 

Wishaw  V  Gilmour  et  al  ....  204 

Wood  V  Gates  ee  ai    321 

Wood  V  McCallum 226 

Wood  V  McLennan  400 

Wood  V  Ste  Marie 32 

Wood  V  Swinburne 170 

Woodman  et  al  y  Grenier  355,558 
Woodman  et  al  y  Letonrneau.  375 

Woodrington  v  Taylor 254 

Worthen  v  Holt 244,  427 

Wurtele  v  Arcand 203 

Wurtele  v  Bishop  of  Québec..  543 

Wurtele  etaly  Douglass 322 

Wurtele  v  Lengham 37 

Wurtele  €<  ai  vPrioe 439 

Wurtele  v  Verrault 456 

Wyatt  V  Senecal 454,  455 

Y. 

Yon  V  O'Connor 297,  347 

Young  &  Baldwin 261 


Digitized  by 


Google 


Digitized  by 


Google 


STATUTES  AND  PROCLAMATIONS. 


Digitized  by 


Google 


Digitized  by 


Google 


a:n  aot 

Respecting  the  Codification  of  the  Laws  of  Lower 
Canada  relative  to  Civil  Matters  and  Procédure. 

{Conaolidated  Statviesfor  Lower  Canada^  Chapter  IL) 

WHEREAS  the  laws  of  Lower  Canada  in  Civil  Mattersy 
are  mainly  those  which,  at  the  time  of  the  cession 
of  the  countiy  to  the  British  Crown,  were  in  force  in  that 
part  of  France  then  govemed  by  the  Custom  of  Paris, 
modified  by  Provincial  Statutes,  or  by  the  introduction  of 
portions  of  the  Law  of  England  in  peculiar  cases  ;  and  it 
therefore  happens,  that  the  great  body  of  laws,  in  that 
division  of  the  Province,  exist  only  in  a  language  which  is 
not  the  mother  tongue  of  the  inhabitants  thereof  of  British 
origin,  while  other  portions  are  not  to  be  found  in  the 
mother  tongue  of  those  of  French  origin  ;  and  whereas  the 
laws  and  cùstoms  in  force  in  France,  at  the  period  above 
mentioned,  hâve  there  been  altered  and  reduced  to  one 
gênerai  Code,  so  that  the  old  laws  still  in  force  in  Lower 
Cimada  are  no  longer  re-printed  or  commented  upon  in 
France,  and  it  is  becoming  more  and  more  difficult  to  obtain 
copies  of  them,  or  of  the  commentaries  upon  them:  and 
whereas  the  reasons  aforesaid,  and  the  great  advantages 
which  hâve  resulted  from  Codification,  as  well  in  France  as 
in  the  State  of  Louisiana,  and  other  places,  render  it  mani- 
festly  expédient  to  provide  for  the  Codification  of  the  Civil 
Laws  of  Lower  Canada  :  Therefore,  Her  Majsty,  by  and 
with  the  advice  and  consent  of  the  Législative  Councdl  and 
Assembly  of  Canada,  enacts  as  f  ollows  : — 

l  The  Qovemor  may  appoint  three  fit  and  proper  per- 
sons,  Barristers  for  Lower  Canada,  to  be  Commissioners  for 
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Codifying  the  Laws  of  that  division  of  the  Province  in  Œvil 
Matters,  and  two  fit  and  proper  persons,  being  also  such 
Bamsters,  to  be  Secretaries  to  the  Commission,  one  of  whom 
shall  be  a  person  whose  mother  fcongue  is  English  but  who 
is  well  versed  in  the  French  language,  and  the  other  a  person 
whose  mother  tongue  is  French,  but  who  is  well  versed  in 
the  English  language.     20  V.  c.  43,  s.  1. 

9.  Any  Judge  or  Judges  of  the  Court  of  Queen's  Bench 
or  of  the  Superior  Court  for  Lower  Canada  may  be  appointed 
a  Commissioner  or  Commissioners  under  this  Act  ;  and  if 
any  such  Judge  is  so  appointed,  the  Govemor  may  appoint 
any  Barrister  of  at  least  ten  years'  standing  at  the  Bar  of 
Lower  Canada,  to  be  and  act  as  an  Assistant  Judge  of  either 
of  the  said  Courts, — or  any  Judge  of  the  Superior  Court  to 
be  and  act  as  Assistant  Judge  of  the  Court  of  Queen's 
Bench,  and  a  Barrister  as  aforesaid  to  supply  his  place  us 
Judge  of  the  Superior  Court,  as  an  Assistant  Judge  thereof , 
— for  and  during  the  time  that  the  Judge,  appointed  a 
Commissioner  under  this  Act,  continues  to  be  such  Com- 
missioner. 

2.  Ëvery  Assistant  Judge  so  appointed  shall,  during  the 
said  time,  hâve  and  exercise  ail  the  powers  and  authority 
and  perf  orm  ail  the  duties  by  law  vested  in  or  assigned  to  a 
Judge  of  the  Court  of  which  he  is  appointed  an  Assistant 
Judge,  as  if  he  had  been  appointed  a  Judge  of  such  Court, 
and  shall  réside  at  the  place  to  be  named  for  that  puipose 
from  time  to  time  by  the  Govemor;  and  in  case  of  the 
vacancy  of  the  office  of  any  such  Assistant  Judge,  another 
may  be  appointed  in  his  stead  in  like  manner  and  with  like 
effect.     20  V.  c.  43,  s.  2. 

3.  The  said  Commissioners  and  Secretaries  shall  hold 
their  offices  during  pleasure,  and  in  cases  of  vacancy,  the 
Qovernor  may  appoint  another  or  others  to  fill  the  same, 
and  so  on  untU  the  work  is  completed.     Ibid,  s.  3. 
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4.  The  said  Commissioners  shall  reduce  infco  one  Code,  to 
be  ealled  the  Ciml  Code  of  Lower  Ccmada,  those  provisions 
of  the  Laws  of  Lower  Canada  which  relate  to  Civil  Matters 
and  are  of  a  gênerai  and  permanent  character,  whether  tbey 
relate  to  Commercial  Cases  or  to  those  of  any  other  nature  ; 
but  tbey  shall  not  include  in  the  said  Code,  any  of  the  Laws 
relating  to  the  Seigniorial  or  Feudal  Tenure.     Ibid,  s.  4. 

tî.  The  said  Commissioners  shall  reduce  into  another 
Code,  to  be  called  the  Code  of  Civil  Procédure  of  Lower 
Canada,  those  provisions  of  the  Laws  of  Lower  Canada 
which  relate  to  Procédure  in  Civil  Matters  and  Cases,  and 
are  of  a  gênerai  and  permanent  charactet.    Ibid,  s.  5. 

0.  Liframing  the  said  Codes,  the  said  Commissioners 
shall  embody  therein  such  provisions  only  as  tbey  hold  to 
be  then  actually  in  force,  and  tbey  shall  give  the  authorities 
on  which  they  believe  them  to  be  so;  tbey  may  suggest  such 
amendments  as  they  think  désirable,  but  shall  state  such 
amendments  separately  and  distinctly,  with  the  reasons  on 
which  they  are  founded.     Tbid,  s.  6. 

7.  The  said  Codes  shall  be  framed  upon  the  same  gênerai 
plan,  and  shall  contain,  as  neiarly  as  may  be  found  conveni- 
ent,  the  like  amount  of  détail  upon  each  subject,  as  the 
French  Codes  known  as  the  Code  Civil,  the  Code  de  Com- 
merce, and  the  Code  de  Procédure  Civile,    Ibid,  s.  7. 

8.  The  Commissioners  shall,  from  time  to  time,  report  to 
theGovemortheirproceedings  and  the  progress  of  the  work 
entrusted  to  them,  and  shall,  in  ail  matters  not  expressly 
provided  for  by  this  Act,  be  guided  by  the  instructions  they 
receive  from  the  Govemor  ;  and  whenever  they  think  any 
section  or  division  of  the  work  sufficiently  advanced  for  the 
purpose,  they  shall  cause  the  same  to  be  printed,  and  trans- 
mit a  sufBcient  number  of  printed  copies  thereof  with  their 
Report  to  the  Govemor  : 
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2.  And  if  the  Govemor  in  Council  thinks  it  advisable,  he 
shall  cause  one  or  more  of  such  copies  to  be  transmitted  to 
each  of  the  Judges  of  the  Court  of  Queen's  Bench  and 
Superior  Court  for  Lower  Canada,  with  a  request  that  he 
will  retum  the  same,  with  his  remarks  thereon,  by  a  day  to 
be  named  in  the  letter  containing  such  request  20  V.  c. 
43,  s.  8. 

0.  Each  of  the  said  Judges  shall  examine  the  portion  of 
the  Commissioners'  work  so  submitted  to  him,  and  retum 
the  same  by  the  day  named  as  aforesaid,  with  his  remarks, 
and  he  shall  more  especially  examine  caref  uUy  that  part  of 
the  work  purporting  to  state  the  Law  then  in  force,  and  re- 
port distinctly  his  opinion,  whether  the  Law  as  it  then 
stands  is  correctly  stated  therein,  and  in  what  paragraph  or 
paragraphs  (if  any)  it  is  incorrectly  stated,  with  his  reasons 
and  authorities,  and  a  draf t  of  the  amendments  which  ought 
in  his  opinion  to  be  made  in  such  paragraph  or  paragraphs, 
in  order  that  the  Law  may  be  correctly  stated  therein. 
Ibid,  s.  9. 

10.  The  Judges  or  any  of  them  may,  in  their  Report  on 
any  portion  of  the  said  work  referred  to  them,  make  sug- 
gestions for  the  amendment  of  the  Law  contained  in  such 
portion,  with  the  reasons  on  which  such  suggestions  are 
founded.     Ibid,  s.  10. 

1 1.  At  any  time  when  any  portion  of  the  said  work  is 
before  the  Judges  for  their  report,  they  or  any  of  them  may 
conf  er  with  the  Commissioners  or  any  of  them,  touching  the 
same  ;  and  the  Commissioners  shall,  in  any  such  conférence, 
give  aJl  such  information  and  explanation  as  it  is  in  their 
power  to  afford  and  as  the  judges  may  require,  relative  to 
any  statement  of  the  Law  as  it  then  stands,  or  any  sugges- 
tion for  its  amendaient,  which  the  Commissioners  hâve  made 
in  such  portion  of  their  work  as  aforesaid.    IHd,  s.  11. 
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19.  The  reports  of  the  Judges  shall  be  communicated  to 
ihe  Commissioners,  who  shall  make  such  corrections  in  their 
work  as  they  find  advisable  afier  having  taken  into  con- 
sidération the  reports  and  suggestions  of  the  Judges  ;  but  if 
any  of  the  Judges  do  not  send  in  their  reports  by  the  day 
named  for  that  purpose,  this  shall  not  prevent  the  Codes 
from  being  completed  and  submitted  to  the  Législature  as 
hereinafter  provided.    Tbidj  s.  12. 

13.  The  Commissioners  shall,  from  time  to  time,  incorpo- 
rate  with  the  proper  portions  of  the  said  Codes,  such  amend- 
ments  of  the  actual  law  as  the  Gk)vemor  in  Coundl  thinks 
it  right  to  recommend  for  adoption  by  the  Législature,  ^ifter 
considering  the  Reports  of  the  Commissioners,  and  those  of 
the  Judges,  if  any  ;  but  such  amendments  shall  be  carefuUy 
distinguished  from  the  actual  law.     20  V.  c.  43,  s.  13. 

14.  When  the  said  Codes,  or  either  of  them,  are  completed, 
with  such  amendments  as  last  mentioned,  printed  copies 
thereof  and  of  the  Reports  of  the  Commissioners,  and  of  the 
Judges,  if  any,  shall  be  laid  before  the  Législature,  in  order 
that  such  Code  or  Codes  may  be  made  Law  by  enactment  ; 
and  if  it  is  found  advisable  that  either  of  the  said  Codes  be 
completed  and  submitted  to  the  Législature  before  the  other, 
the  OhU  Code  of  Lower  Canada  shall  be  the  first  so  com- 
pleted and  submitted  : 

2.  Either  House  may  propose  any  amendments  to  either 
Code,  but  such  amendments  shall  be  proposed  by  resolutions 
whieh  may  be  passed  by  one  House  and  sent  to  the  other 
for  its  concurrence,  and  shall  be  subject  to  amendment  by 
the  other,  and  to  be  otherwise  dealt  with  as  a  Bill  might  be, 
until  finally  agreed  to  by  both  Houses,  and  shall  then  be 
communicated  to  the  Commissioners,  who  shall,  with  ail 
possible  despatch,  incorporât^  the  substance  of  the  amend- 
ments so  agreed  to,  with  the  proper  Code,  which  may  then 
be  passed  as  a  Bill,  at  the  same  or  any  future  session.    PÀd^ 

8.14. 
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IS.  The  said  Codes  and  the  Reports  of  the  Commission- 
ers  shall  be  framed  and  made  in  the  French  and  English 
languages,  and  the  two  texts,  when  printed,  shall  stand  side 
by  side.    Ibid,  a  16. 

10.  Any  two  of  the  Commissioners  may  make  any  Report 
or  do  any  other  thing  which  the  Oommissioners  are  hereby 
empowered  to  do  ;  saving  the  right  of  the  third  Commis- 
sioner,  if  so  advised,  to  make  a  separate  report  or  enter  his 
dissent  and  the  reasons  thereof  in  the  minutes  of  the  pro- 
ceedings  of  the  Commission.    Ibid,  s.  16. 

17.  The  Commissioners  shall  be  remimerated  for  their 
services  at  such  rate  as  the  Qovemor  in  Council  shall  déter- 
mine, not  exceeding  sixteen  dollars  per  diem  to  each  Com- 
missioner  while  employed  in  the  performance  of  his  duties, 
nor  five  thousand  dollars  per  annum  to  any  Oommissioner  ; 
and  the  said  Secretaries  shall  be  remunerated  for  their  ser- 
vices at  such  rate  not  exceeding  three  thousand  four  him- 
dred  dollars  per  annum,  as  the  Qovemor  in  Council  shall 
détermine,  but  the  said  Secretaries  shall  give  their  whole 
time  to  the  duties  of  their  office.    Ibid,  s.  17.  . 

18.  If  any  Judge  of  the  Court  of  Queen's  Bench  or  Supe- 
rior  Court  for  Lower  Canada  is  appointed  such  Commis- 
sioner  as  aforesaid,  he  shall,  while  acting  as  such,  reçoive  no 
rémunération  as  Commissioner  except  the  excess  (if  any)  of 
the  rémunération  of  a  Commissioner  over  his  salary  as  Judge  ; 
and  any  Assistant  Judge  to  be  appointed  to  supply  the  place 
of  any  such  Judge  while  acting  as  Commissioner,  shall  re- 
çoive a  salary  to  be  âxed  by  the  Gtovemor  in  Council,  but 
not  to  exceed  the  highest  salary  of  a  Puisne  Judge  of  the 
Court  to  which  he  ia  appointed  ;  so  that  the  charge  upon  the 
Province  shall  not  be  increased  by  the  appointment  of  a 
Judge  or  Judges  as  Oommissioners.    20  Y.  c.  43,  s.  18. 

10.  The  Commissioners  shall  hold  their  meetings  at  such 
place  as  shall  be  appointed  by  the  Govemor,  and  the  Seore- 
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taries  shftll  keep  minutes  of  the  proceedings  at  such  meetings. 
lUd,  s.  19. 


The  rémunération  of  the  Commissioners  and  Secreta- 
ries,  with  such  expenses  as  may  be  incurred  by  them  for 
travelling  expenses,  printing,  stationery  and  other  things 
necessary  to  the  due  performance  of  their  duties  under  this 
Act,  shall  be  paid  by  warrant  of  the  Qovemor,  out  of  the 
Consolidated  Revenue  Fund,  as  shall  also  the  rent  of  their 
place  of  meeting,  if  such  place  be  not  in  any  public  building. 
Ibid,  s.  20.  " 

9L  AU  moneysexpendedunder  this  Act  shall  beaccounted 
for  to  Her  Majesty  and  to  the  Législature,  in  the  manner 
provided  by  Law.    Ibid,  s.  21. 


AN  ACT 


Respecting  the  Code  of  Civil  Procédure  of  Lower 
Canada. 

(29-30  Vict.,  Ghap,  25.) 

WHEREAS  the  Commissioners  appointed  under  the 
second  Chapter  of  the  Consolidated  Statutes  for 
Lower  Canada,  to  codify  the  Laws  of  that  division  of  the 
Province  in  CSvil  Mattcrs,  hâve  completed  that  portion  of 
their  work  mentioned  in  the  said  Act  as  the  Code  of  CwU 
Proced/vure  of  Lower  Ccmada,  embodying  therein  such  pro- 
viàons  only  as^they  hold  to  be  now  actually  in  force,  and 
giving  the  authorities  on  which  they  believe  them  to  be  so, 
and  hâve  suggested  such  amendments  as  they  think  désirable, 
stating  such  amendments  separately  and  distinctly,  with  the 
reasons  on  which  they  are  founded  ;  and  hâve  in  ail  respects 
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complied  with  the  requirements  of  the  said  Act  as  regards 
the  said  Code  and  amendments  ;  and  whereas  the  said  Code 
with  the  amendments  suggested  by  the  said  Commissioners, 
has,  by  command  of  the  Qovemor,  been  laid  before  the  Lég- 
islature in  order  that  the  said  Code,  with  such  amendments 
as  may  be  adopted  by  the  Législature,  may  be  made  law  by 
enactment  ;  And  whereas  such  of  the  amendments  suggested 
by  the  Commissioners  and  such  other  amendments  as  are 
mentioned  in  the  resolutions  contained  in  the  Schedule  hère- 
unto  annexed,  hâve  been  finally  agreed  to  by  both  Houses  : 
Therefore  Her  Majesty,  by  and  with  the  advice  and  consent 
of  the  Législative  Council  and  Assembly  of  Canada,  enacts 
as  follows  : 

1.  The  printed  roU  attested  as  that  of  the  said  Code  of 
CivU  Procedwre  of  Lower  Canada,  under  the  signature  of 
His  Excellency  the  Govemor  General,  that  of  the  Clerk  of 
the  Législative  Council,  and  that  of  the  Clerk  of  the  Légis- 
lative Assembly,  and  deposited  in  the  office  of  the  Clerk  of 
the  Législative  Council^shaU  be  held  to  be  the  original  thereof 
reported  by  the  Commissioners  as  containing  the  existing 
law  without  amendment  ;  but  the  marginal  notes,  and  the 
références  to  existing  laws  or  authorities  at  the  foot  of  the 
several  articles  of  the  said  Code,  shall  form  no  part  thereof, 
and  shall  be  held  to  hâve  been  inserted  for  convenience  of 
référence  only,  and  may  be  omitted  or  corrected. 

3.  The  Commissioners  under  the  Act  mentioned  in  the 
preamble  of  this  Act,  shall  incorporate  the  amendments 
mentioned  in  the  resolutions  contained  in  the  schedule  to 
this  Act,  with  the  said  Code  of  Civil  Procédure  as  contained 
in  the  roU  af oresaid,  adapting  their  form  and  language  (when 
necessary)  to  those  of  the  said  Code,  but  without  changing 
their  effect,  inserting  them  in  their  proper  places,  and  strik- 
ing  out  of  the  said  Code  any  part  thereof  inconsistent  with 
the  said  amendments. 
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S.  The  Gk)yemor  may  also  sélect  any  Acts  and  parts  of 
Acts,  passed  during  the  présent  session,  which  he  may  deem 
it  advisable  to  be  incorporated  with  the  said  Code,  and  may 
cause  them  to  be  so  incorporated  by  the  said  Commission- 
erSyin  the  manner  hereinbefore  prescribed  with  respect  to  the 
amendments  above  mentioned,  striking  out  of  the  Code  or 
amendments  any  part  thereof  inconsistent  with  the  Acts 
or  parts  of  Acts  incorporated  therewith. 

4.  The  Commissioners  may  alter  the  numbering  of  the 
Titles  and  Articles  of  the  said  Code  or  their  order  if  need  be, 
and  make  the  necessary  changes  in  any  référence  from  one 
part  of  the  Code  to  another,  and  may  correct  any  misprint 
or  error  whether  of  commission  or  omission,  or  any  contra- 
diction or  ambiguity,  in  the  original  RoU,  but  without 
changîng  its  effect. 

5.  So  soon  as  the  said  work  of  incorporation  and  correct- 
ion shall  hâve  been  completed,  the  said  Commissioners  shall 
cause  the  Code  to  be  reprinted  as  amended  and  corrected, 
carefully  distinguishing  in  such  reprint  the  substantive 
amendments  and  additions  made  in  or  to  the  original  Roll, 
and  shall  submit  the  same  to  the  Gk^vemor,  who  may  cause 
a  correct  printed  Roll  thereof,  attested  under  his  signature 
and  countersigned  by  the  Provincial  Secretary,  or  one  of  the 
Assistant  Provincial  Secretaries,  to  be  d^osited  in  the  office 
of  the  Clerk  of  the  Législative  Council,  which  Roll  shall  be 
held  to  be  the  original  thereof;  any  such  marginal  notes  or 
références  thereon  as  are  mentioned  in  section  one,  being 
held  to  form  no  part  thereof,  but  to  be  inserted  for  conveni- 
ence  of  référence  only. 

6.  The  Govemor  in  Council  may,  after  such  deposit  of  the 
Roll  last  mentioned,  déclare  by  Proclamation  the  day  on, 
from  and  after  which  the  said  Code  as  contained  in  the  said 
Roll  shall  corne  into  force  and  hâve  effect  as  law,  by  the 
désignation  of  "The  Code  of  Civil  Procédure  of  Lower 
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Canada/'  and  upon,  from  and  after  such  day  the  said  Code 
shall  be  in  force  accordingly. 

7.  The  ]aws  relating  to  the  distribution  of  the  printed 
copies  of  the  Statutes  shall  not  apply  to  the  said  Code,  which 
shall  be  distributed  in  such  numbers  and  to  such  persons 
only  as  the  Gtovemor  in  Council  may  direct. 

8.  This  Âct  and  the  proclamation  mentioned  in  section 
six  shall  be  printed  with  the  Copies  #f  the  said  Code  printed 
for  distribution  as  aforesaid. 

9.  So  much  of  the  Act  cited  in  the  preamble  as  may  be 
inconsistent  with  this  Act  is  hereby  repealed. 
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Canada.      j 

VICTORIA,  by  the  Grâce  of  Gk)D,  of  the  United  Kingdom  of 
Oreat  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 

To  ail  to  whom  thèse  présents  shall  corne,  or  whom  the  same  may 
in  any  wise  concem — Greeting  : 

Geo.  Et.  Cartier,  TTTHEREAS  in  and  by  a  certain  Act  of  the 
AU,'GhnL  ▼  ▼     Législature  of  the  Province  of  Canada, 

passed  in  the  session  thereof  held  in  the  twenty-ninth  and  thirtieth 
years  of  Our  Beign,  intituled  :  "An  Act  respecting  the  Code  of 
Ci  ni  Procednre  of  Lower  Canada,"  it  is  amongst  other  things  in 
effect  enacted  that  the  printed  roU  attested  as  that  of  the  said 
Code  oj  CwU  Procédure  of  Lower  Ca/nada,  under  the  signature  of 
His  Ezcellency  the  Gk>yernor  General,  that  of  the  Clerk  of  the 
Législative  Council,  and  that  of  the  Clerk  of  the  Législative 
Assembly,  and  deposited  in  the  office  of  the  Clerk  of  the  Législa- 
tive Council,  shall  be  held  to  be  the  original  thereof  reported  by 
the  Commissioners  as  containing  the  ezisting  Law  without  amend- 
ment  ;  but  the  marginal  notes,  and  the  références  to  ezisting  laws 
or  authoiities  at  the  foot  of  the  several  articles  of  the  said  Code, 
shall  form  no  part  thereof,  and  shall  be  held  to  hâve  been  inserted 
for  convenience  of  référence  only,  and  may  be  omitted  or  cor- 
rected;  that  the  Commissioners  appointed  under  the  second 
Chapter  of  the  Consolidated  Statutes  for  Lower  Canada,  to  codify 
the  Laws  of  that  Division  of  the  Province  in  civil  matters  shall 
incorporate  the  amendments  mentioned  in  the  resolutions  con- 
tained  in  the  Schedule  to  that  Act  with  the  said  Code  of  Civil 
Procédure,  as  contained  in  the  roll  aforesaid,  adapting  their  form 
and  language  (when  necessary)  to  those  of  the  said  Code,  but 
wiihont  changing  their  effect,  inserting  them  in  their  proper  places, 
and  striking  out  of  the  said  Code  any  part  thereof  inconsistent 
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14  PROCLAMATION. 

with  the  said  amendmentB  ;  that  the  Governor  may  also  sélect 
any  Acts  and  parts  of  Acts  passed  during  that  session,  which  he 
may  deem  it  advisable  to  be  incorporated  with  the  said  Code,  and 
may  cause  them  to  be  so  incorporated  by  the  said  Gommissioners^ 
in  the  manner  hereinbefore  prescribed  with  respect  to  the  amend- 
ments  above  mentioned,  striking  out  of  the  Gode  or  amendments 
any  part  thereof  inconsistent  with  the  Acts  or  parts  of  Acts  in- 
corporated therewith;  that  the  Gommissioners  may  alter  the 
numbering  of  the  Titles  and  Articles  of  the  said  Code  or  their 
order,  if  need  be,  and  make  the  necessary  changes  in  any  référence 
firom  one  part  of  the  Gode  to  another  and  may  correct  any  mis- 
print  or  error  whether  of  commission  or  omission,  or  any  contra- 
diction or  ambiguity  in  the  original  roll,  but  without  changing  ita 
effect  ;  that  so  soon  as  the  said  work  of  incorporation  and  correc- 
tion shall  bave  been  completed,  the  said  Gommissioners  shall  cause 
the  Gode  to  be  reprinted  as  amended  and  corrected,  carefuUy  dis- 
tinguishing  in  such  reprint  the  substantive  amendments  and  addi- 
tions made  in  or  to  the  original  Roll,  and  shall  submit  the  same 
to  the  Governor,  who  may  cause  a  correct  printed  Roll  thereof, 
attested  under  bis  signature  and  countersigned  by  the  Provincial 
Secretary  or  one  of  the  Assistant  Provincial  Secretaries  to  be  de- 
posited  in  the  office  of  the  Glerk  of  the  Législative  Council,  which 
Roll  shall  be  held  to  be  the  original  thereof  ;  any  such  marginal 
notes  or  références  thereon  as  are  mentioned  in  Section  one,  being 
held  to  form  no  part  thereof,  but  to  be  inserted  for  convenience 
of  référence  only  ;  and  that  the  Governor  in  Council  may,  afber 
such  deposit  of  the  Roll  last  mentioned,  déclare  by  Proclamation 
the  day  on,  from  and  afber  which  the  said  Gode  as  contained  in 
the  said  Roll  shall  come  into  force  and  bave  effect  as  law,  by  the 
désignation  of  "  The  Gode  of  Civil  Procédure  of  Lower  Canada,'* 
and  upon,  from  and  after  such  day  the  said  Gode  shall  be  in  force 
accordingly  ;  And  whereas  the  said  Gommissioners  bave  incor- 
porated the  amendments  mentioned  in  the  resolutions  contained 
in  the  schedule  to  the  said  Act  with  the  said  Code  of  Civil  Pro- 
cédure as  contained  in  the  Roll  aforesaid,  having  adapted  their 
form  and  language  to  those  of  the  said  Gode  but  without  having 
changed  their  effect,  having  inserted  them  in  their  proper  places, 
and  having  struck  out  of  the  said  Code  any  part  thereof  incon- 
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PROCLAMATION.  15 

datent  with  those  amendments  ;  And  whbreas  the  said  Com- 
miBsioneTS  hâve  been  doly  directed  to  incorporate,  and  hâve  iucor- 
poiated  with  the  said  Gode  snch  Acts  and  parts  of  Acte 
passed  dnring  the  last  session  of  the  Législature  of  Canada,  as 
were  deemed  advisable  to  be  incorporated  therewith,  and  hâve 
stnick  ont  of  the  said  Code  and  amendments  any  part  thereof  in- 
oonsÎBtent  with  snch  Acts  or  parts  of  Acts  so  incorporated  ;  Anix 
whereas  the  said  Commissioners  bave  altered  the  numbering  of 
ihe  Titles  and  Articles  of  the  said  Code  and  hâve  made  the  neces- 
sary  changes  in  any  référence  from  one  part  of  the  Code  to  another, 
and  hâve  corrected  any  misprint  or  error,  whether  of  commission 
or  omission  in  the  original  roU,  but  without  changing  its  effect  ; 
And  whxreas  so  soon  as  the  said  work  of  incorporation  and  cor- 
rection was  completed,  the  said  Commissioners  hâve  caused  the 
Gode  to  be  reprinted  as  amended  and  corrected,  having  carefiilly 
distinguisht^  in  such  reprint  the  substantive  amendments  and  ad- 
ditions made  in  or  to  the  original  Roll  and  bave  submitted  the 
same  to  the  Administrator  of  the  Gfôvemment  of  Our  said  Pro- 
vince of  Canada  ;  And  whereas  ail  the  provisions  of  the  first  five 
sections  of  the  above  Act  bave  been  duly  carried  into  effect  ;  And^ 
WHEREAS  the  Administrator  of  the  Covemment  of  Our  said  Pro- 
vince of  Canada,  affcer  the  provisions  contained  in  the  first  five  sec- 
tions of  the  said  Act  had  been  as  above  and  in  every  other  par- 
ticolar  duly  carried  into  effect,  hath  caused  a  correct  printed  roll 
of  the  said  Gode  of  Civil  Procédure  attested  under  bis  signature 
and  countersigned  by  the  Provincial  Secretary,  to  be  deposited  in 
the  oflSce  of  the  Clerk  of  the  Législative  douncil  ;  And  whereas 
the  said  Administrator  of  the  Covemment  of  Our  said  Province 
of  Canada,  after  such  deposit  of  the  said  printed  roll  of  the  said 
Gode  of  Civil  Procédure  hath,  by  and  with  the  advice  and  con- 
sent of  Our  Executive  Couucil  for  the  said  Province,  fixed  the 
TWENTT-EIGHTH  day  of  JUNE  instant,  as  the  day  on,  from 
and  after  which  the  said  Code  as  contained  in  the  said  Roll  shall 
come  into  force  and  bave  effect  as  law,  by  the  désignation  of  ^  The 
Code  of  Civil  Procédure  of  Lower  Canada  ;  "  New  Know  Ye, 
that  by  and  with  the  advice  of  Our  Executive  Council  for  the  said 
Province  of  Canada,  We  do,  by  this  Our  Royal  Proclamation,  dé- 
clare that  on,  from  and  after  the  TWENTY-EiaHTH  day  of 
JUNE  instant,  the  said  last  mentioned  Roll  attested  under  the 
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16  PROCLAMATION. 

signature  of  the  Administrator  of  the  Gbyernment  of  Oor  said 
Province  of  Canada,  countersigned  by  the  Provincial  Secretary 
and  depofiited  ia  the  office  of  the  Clerk  of  the  Législative  Oouncil 
of  the  said  Province  as  aforesaid^  shall  corne  into  force  and  hâve 
effect  as  law  by  the  désignation  of  "  THE  CODE  OF  CIVIL 
PROCEDUKE  OF  LOWER  CANADA;"  Of  ail  which  Our 
loving  subjectSy  of  Our  said  Province,  and  ail  others  whom  thèse 
présents  may  concem,  are  hereby  required  to  take  notice  and  to 
govem  themselves  accordingly. 

In  Testimony  Wherbop,  We  hâve  caused  thèse  Our 
Letters  to  be  made  Patent,  and  the  Oreat  Seal  of 
Our  said  Province  of  Canada  to  be  hereunto  affized: 
WiTNBSS,  Onr  Trusty  and  Well-Beloved  SiR  John 
Michel,  EL  C.B.,  Administrator  of  the  Gk)vemment 
of  Our  Province  of  Canada  and  Lieutenant  Oenend 
Commanding  Our  Forces  therein,  &c.,  &c.,  &c.  At 
Our  Government  House,  in  Our  CITY  of  OTTA- 
WA, in  Our  said  Province  of  Canada,  this  T WEN- 
TY-SECOND  day  of  JUNE,  in  the  year  of  Our 
Lord,  one  thoosand  eight  hundred  and  sizty-seven 
and  in  the  Thirty-first  year  of  our  Beign. 

By  Order, 

WM.  UcDOVGALL,  Secretary. 
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CODE  OF  CIVIL  PROCEDURE 

OF 

LOWER   CANADA. 


FIRST  PART. 

GENERAL  PROVISIONS* 


L  The  place,  time  and  duration  of  the  terms  and  sittings 
of  the  différent  courts  are  regulated  by  particular  statutes. 

The  court  may,  according  to  circumstanees,  shorten  the 
tenus  thus  fixed,  or  it  may  prolong  them  by  adjoumment^ 
either  from  day  to  day,  or  to  any  subséquent  day  before  the 
foUowing  tenu  ;  and  at  any  sitting  held  in  virtue  of  such 
adjoumment,  the  court  may  hear  and  détermine  ail  cases 
brought  before  it,  whether  such  cases  were  begun  before  or 
since  such  adjoumment. 

Courts  cannot  sit  on  non-juridical  days.  Nor  can  they 
dt  between  the  ninth  of  July  and  the  first  of  September, 
except  as  regards  proceedings  conceming  corporations  and 
public  offices,  oppositions  to  marriages,  applications  for  writs 
of  habeas  corpus  in  civil  matters,  suits  before  commissioners' 
courts  for  the  summary  trial  of  small  causes,  suits  between 
lessors  and  lessees,  the  proceedings  regulated  by  the  first 
title  of  the  second  book  of  part  second,  and  as  regards  the 
districts  of  Gaspé,  of  Saguenay,  and  of  Chicoutimi,  and  the 
Court  of  Queen's  Bench.  C.  S.  L.  C.  c.  78,  ss.  16, 17, 18  ; 
c  82,  s.  4;  c.  83,  ss.  15,  37,  79  ;  c.  40,  ss.  6,  6. 

NoTB^ — ^The  changes  and  additions  made  in  yirtne  of  the  statnte  of 
1S66,  intitoled  :  An  Act  retpecUng  the  Code  of  Civil  Procédure  ofLower 
CanaddL^  and  those  oontained  in  the  Schedule  of  ResolntionB  appended 
to  the  laid  statute,  are,  in  this  Gode,  inaerted  between  braokets  [  ]. 
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18  GENERAL  PROVISIONS,  ARTS.   1-5. 

1.  During  the  long  vacation,  a  Judge  has  the  aame  power  that  he 
has  at  any  other  time  of  the  year  with  respect  to  matters  to  be  done 
ont  of  ieTm.—Nolan  v,  Dastous,  4  Q.  L.  B.,  SS5,  8,  C.  R,  1878. 

9.  The  following  days  are  non-juridical  : 

1.  Sundaya; 

2.  New  Year's  Day,  the  Epiphany,  the  Annunciation, 
Good  Friday,  the  Ascension,  Corpus-Christi,  St.  Peter  and 
St.  Paul's  Day,  AU  Saints'  Day,  [the  Conception,]  and 
Christmas  Day  ; 

3.  [The  Birthday  of  the  sovereign  ;  ] 

4.  Any  day  appointed  by  royal  proclamation  or  by  pro- 
clamation of  the  governor  as  a  day  of  gênerai  f  ast  or  thanks- 
giving  ;  [but  any  writ  of  sommons,  or  other  proceeding, 
which  before  such  proclamation,  has  been  made  retumable 
on  a  day  so  fixed,  may  be  retumed  on  the  next  following 
juridical  day.]— 12  F.,  c.  10,  8.5;  c.  22,  8.  26  ;— C.  S.  L.  C, 
c.  64,  8.  32  ;— a  S,  C,  c.  5,  8.  6,  §  12  ;— C.  P.  L.  207. 

Easter-Monday  and  Ash- Wednesday  were  added  by  SI  Vie.  yC.7,s.  $, 
§  ^  (Que). 

1.  Where  a  party  has  fixed  a  day  for  a  proceeding  which  afterwarda 
tnms  ont  to  be  a  non-juridical  day  he  cannot  avail  himaelf  of  art.  2  of 
the  Code  of  Procédure.    Deseve  y.  Whyie,  4  R  L.  666,  S.  C.  1872. 

3.  K  the  day  on  which  anything  ought  to  be  done  in 
pursuance  of  the  law  is  a  non-juridical  day,  such  thing  may 
be  done  with  like  effect  on  the  next  following  juridical  day. 
—0.  S.  L.  C,  c.  82,  8.  5. 

4.  Fersons  présent  at  sittings  of  the  courts  must  remain 
uncovered,  and  in  silence. — C.  P.  C,  88. 

5.  Ail  orders  given  by  the  court  or  a  sitting  judge  for  the 
maintenance  of  good  order  during  the  sittings  must  be  in- 
stantly  obeyed. 

The  word  "judge"  used  alone,  either  in  this  code  or  in 
the  Civil  Code,  means  in  like  manner,  the  chief -justice,  or 
any  assistant  judge  of  the  same  court,  unless  the  contrary 
is  expressed. — Ihid. 
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1.  A  judge  of  the  Superior  Oonri  of  Lower  Canada  may  aot  as  snch 
in  any  of  the  courte  of  Lower  Canada. — Talhot  é  Limeau,  7  L.  C.  J. 
67,  S.  C.  1862. 

•.  The  provisions  of  the  two  last  preceding  articles  must 
likewise  be  observed  wherever  judges  are  in  the  exercise  of 
their  functions. — Ibid. 

T.  Any  person  who,  during  the  sitting  of  the  court  or  of 
a  judge,  disturbs  order,  utters  signs  of  approbation  or  disap- 
probation,  or  refuses  to  withdraw  or  to  obey  the  orders  of 
the  judge,  or  the  admonitions  of  the  criers  or  other  officers 
of  the  court,  may  be  condemned  at  once  to  a  fine  or  impri- 
sonment,  or  both,  according  to  the  discrétion  of  the  court  or 
judge. — Ibid,  89. 

1  Tidd's  Practice,  479,  480  ;  41  Geo.  HI.  c.  7,  s.  16  ; 
C.  P.  L.  130,  131, 132  ;— Morin,  Discip.  des  Cours,  Nos. 
113,  151,  231,  604.— Guyot,  Rep.  V.  Audience  733.4;— 
Merlin.  Rep.  V.  Audience,  §  3  ; — ^Tomlins,  L.  Dict.  V.  Con- 
tempt,  V.  Courts. 

8.  If  the  disturbance  is  caused  by  a  person  discharging 
any  fonction  bef ore  the  court,  he  may,  in  addition  to  the 
punishment  imposed  in  the  preceding  article,  be  suspended 
from  such  fonction. — 0.  P.  0.  80. 

L  Anattomey  in  snch  a  case  may  beimmediately  suspended.—  Binet, 
Bxp.,  tBev.de  Lég.,  4S8  K.  B.,  1818. 

9.  The  courts,  in  ail  cases  brought  before  them,  may,  ac- 
cording to  circumstances,  even  of  their  own  accord,  pro- 
nounce  orders  or  re^primands,  and  suppress  writings,  or 
déclare  them  libellons.     0.  P.  G.  1036. 

!•.  The  court  or  presiding  judge  may  appoint  an  inter- 
préter, and  aUow  him  a  reasonable  compensation,  which 
forms  part  of  the  costs  of  the  suit.     0.  8.  L.  GTc.  83;  «.  36. 
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20  GENERAL  PROVISIONS,  ARTS.  11-15. 

UL  Any  court  or  any  judge  thereof,  may  require  an  oath 
when  it  is  deemed  necessary,  and  may,  in  such  case,  as  well 
as  in  any  case  when  an  oath  is  required  by  law,  or  the  raies 
of  practice,  administer  the  same.  ^ 

19.  Whoever  seeks  to  obtain  a  thing  or  right  which  is 
denied  him,  must  sue  for  it  bef ore  the  proper  court. 
a  P.  amhe,  1  ;  Pothier,  P.  C,  2,  C.  P.  L.  75. 

13.  No  person  can  bring  a  suit  at  law  unless  he  hâs  an  in- 
terest  therein. 

2.  Prévôt  la  Jomnes,  367, 1  Pig,  pp.  41, 61, 62,  0,  P.  L.  15. 

14.  No  person  can  be  a  party  to  a  suit,  either  as  claimant 
or  défendant,  in  any  fonn  whatever,  unless  he  has  the  free 
exercise  of  his  rights,  saving  where  spécial  provisions  apply. 

Those  who  hâve  not  the  free  exercise  of  their  rights  must 
be  represented,  assisted  or  authorized  in  the  manner  pre- 
scribed  by  the  laws  which  regulate  their  particular  status 
or  capacity. 

Ail  f oreign  corporations  or  persons,  duly  authorized  under 
any  foreign  law  to  appear  in  judicial  proceedings,  may  do 
so  before  any  court  in  Lower  Canada. 

Any  person  who,  according  to  the  laws  of  a  foreign  coun- 
try,  is  authorized  to  represent  a  person  who  has  died  or 
made  his  will  therein,  leaving  property  in  Lower  Canada, 
may  also  appear  as  such  in  judicial  proceedings  before  any 
court  in  Lower  Canada. 

1  Pig,  63  et  aeq.,  C.  P.  Genève,  2;  C.  P.  L,  5,  6;  G  S.  L.  C, 
c.  91,  88.  1,  2.  ' 

1.  A  married  woman,  if  a  plaintiff,  must  setforth  in  her  déclaration 
that  ahe  is  authorized  to  sue  alone,  and  must  state  particularly  the 
means  by  which  her  incapacity  has  been  removed.  PerrauU  y.  OuviUier 
et  al.,  3  Rev.  de  Lég.  39,  K.  B.  1817. 

tS.  Several  causes  of  action  may  be  joined  in  the  same 
suit,  provided  they  are  not  incompatible  or  contradictory, 
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GENERAL  PROVISIONS,  ART.   16.  21 

that  they  seek  condemnations  of  a  like  nature,  that  their 
joinder  is  not  prohibited  by  some  express  provision,  and  that 
they  are  susceptible  of  the  same  mode  of  trial. 

A  creditor  cannot  divide  his  debt  for  the  purpose  of  suing 
for  the  several  portions  of  it  by  différent  actions. 

1  Pig.  38  ;  Ord.  1667,  Ht.  axe.  aH.6;  C.  P.  L.  148,  149, 
150,  151;  (yNeU  v.  Aiwater^  28  Jwne,  1855,  Montréal; 
Philips  &  Napier,  Montréal,  30  Dec.,  1864  ;  Tidd's  Practice, 
9-12;  Donegani  Jk  Mosa,  Montréal,  15th  AprU,  1850,  (7.  N, 
1348. 

L  The  oonolusionB  of  two  diatinct  actions  oannofc  be  joined  in  one 
and  the  same  déclaration.  Gagnon  db  Trembla^y  3  Rev.  de  Lëg.  28, 
K.  B.  ISll. 

2.  SeTeral  counts  in  a  déclaration  for  one  hundred  pounds  each, 
founded  on  promises  which  are  within  tbe  soope  of  one  and  the  same 
action,  with  conclusions  for  £100  only,  are  allowable.  Caaey  é  Brown, 
3  ReT.  de  Lëg.  39,  K.  B.  1817. 

3.  Jadgment  en  rHrUégrande  and  for  damages  may  be  asked  and 
awaided  in  one  and  the  same  action.  Côté  y.  Riome,  1  Rey.  de  L^. 
505,  K.  B.  1818. 

4.  Two  actions  may  be  united  and  prosecuted  under  the  same  pro- 
cédure by  order  of  the  Court  on  the  demand  of  one  of  the  parties  when 
there  is  a  connection  between  the  two.  Hébert  y.  Quesnel,  10  L.  0.  J., 
83,  a  C,  1866  ;  Foley  et  al.  y.  Tarratt  et  (d.  9  L.  0.  J.  108,  and  15 
L.  C.  R.  245,  Q.  B.  1865.  Contra  :  Simard  y.  PerrauUy  and  Perra/uU  y. 
aknard,  IL.  C.  J.  249,  S.  C.  1857. 

5.  An  action  en  dédanUion  de  paiemUé  may  be  joined  to  a  demand 
of  damages  due  the  mother,  and  of  a  pension  for  the  child,  and  the 
mother  may  bring  the  action  in  her  own  name  without  haying  been 
named  tntriz.    Kingsborough  de  Pownd,  4  Q.  L.  R  14,  Q.  B. 

6.  Where  the  plaintiff  brought  action  for  slander  and  for  personal 
injury  in  the  shape  of  yiolence,  &c.,  and  the  défendant  pleaded  cumu- 
lation,  the  plea  was  dismissed.  Paqwite  y.  Qlohemiki,  6  L.  0.  R.,  185, 
Q.  B.  1856  ;  Méthoi  et  al,  y.  Perrin  et  al.  5  R.  L.  695,  8.  C.  1874. 

7.  A  possessory  and  a  petitory  action  cannot  be  joined,  eyen  with 
^e  consent  of  the  défendant.  ÎVepamMer  y.  Dupuis,  P.  R  24,  and  1 
Rey.  de  L^.  351. 

8.  If  the  plaintiff  state  in  the  déclaration  that  he  is  proprietor  and 
posaoMor  of  a  certain  lot  of  land,  but  condud^  en  complainte  only, 
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that  is  not  a  cumolation  of  the  petitoire  and  ihe  poaieesory.     Bouchette 
V.  Taché,  1  Rey.  de  Lég.  351. 
Vide  Post,  Art.  120. 

16.  No  judicial  demand  can  be  adjudicated  upon  unless 
the  party  against  whom  it  is  made  bas  been  heard  or  duly 
summoned. 

1  Pig,  489  ;  C.  P.  Oenève,  S  ;  1  Sdigmcm,  24. 

IT.  The  court  cannot  adjudicate  beyond  the  conclusions 
of  a  suit,  but  it  may  reduce  them  and  grant  them  only  in 
part. 

OrcL  1667,  tU  35,  a/rt.  84  ;  C.  P.  X.,  155. 

1.  Interest  and  costs  mnst  be  asked  in  the  oondusionB  of  the  déclar- 
ation, otherwiBe  the  court  cannot  give  judgment  for  them  or  either 
of  them.  SiUon  y.  Aivderson,  3  Rey.  de  Lég.  39,  E.  B.  1811  ;  Covpal 
y.  Bonneau,  10  L.  C.  J.  177,  Q.  B.  1865. 

2.  The  conduBions  of  a  new  déclaration  filed  in  an  action  eyoked 
muBt  be  such  as  the  action  instituted  in  the  inf erior  tribunal  will  war- 
rant.    Patris  y.  Bélanger,  3  Rey.  de  Lëg.  39,  K.  B.  1809. 

3.  And  if  a  déclaration  does  not  oonclude  for  judgment  jointly  and 
seyerally  against  two  or  more  défendants  it  cannot  be  so  awarded. 
Train  y.  Godin  et  al.,  3  Rey.  de  Lëg.  39,  K.  B.  1812. 

4.  What  is  omitted  in  the  conclusions  of  a  déclaration  cannot  be  sup- 
plied  by  the  court  PerrauU  y.  VaUières,  3  Rey.  de  Lég.  40,  K.  B. 
1820. 

5.  In  an  action  en  eochibUion  de  tUres,  conclusions  upon  the  titles  must 
be  filed  and  an  issue  raised  thereon.  Bex  y.  Saul,  3  Rey.  de  Lég.  198, 
K.  B.  1811. 

6.  Where,  in  an  action  for  the  reooyery  of  a  spécial  legacy,  the  dé- 
claration, after  praying  for  the  personal  condemnation  of  the  def endant» 
asked  that  a  certain  pièce  of  land  therein  described  '^  be  dedared 
mortgaged,  hypothecated  and  affected  for  the  payment  of  the  said  debt 
witii  interest  and  costs  "  without  asking  that  it  be  sold — Held,  to  be 
technically  defectiye,  and  rejected  aooordingly.  Pîatt  etoLy,  Platt 
et  oZ.,  I.  L.  C.  J.  183,  S.  C.  1867. 

7.  The  writ  and  déclaration  in  an  action  in  the  Circuit  Court  consti- 
tute  the  exploit  de  cUaMon,  and  condusions  in  the  writ  to  the  efifect  that 
the  ''  plaintiff  prays  judgment  acoordingly  "  supply  the  omission  of 
such  condusions  in  the  déclaration  annexed  to  the  writ.  ChUderhouse 
y.  Bryson  et  oL,  15  L.  C.  J.  246,  S.  C.  R.  1871. 
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8.  In  «n  action  against  two  penons  on  a  oontraot  alleged  to  be  joint 
and  not  aevenJ»  if  it  appear,  on  the  oontrary,  that  it  is  aeveral  and  not 
joint,  and  the  dedaration  contain  no  other  connts,  no  jndgment  can  be 
giTen  against  either  of  the  défendants.  Boy  y.  BUtydon  dh  Boucher,  2 
Bev.  de  Lëg.  123,  K.  B.  1817  ;  BUMe  v.  Thomas  et  al.,  S  Eev.  de  Lég. 
390,  K  B.  1818  ;  FUtcher  v.  Forbes  et  al,,  22  lu  C,  J.  24;  8.  0.  1869. 

9.  When  the  plaintiff  had  brought  an  action  en  homagey  instead  of  a 
petitory  action,  and  the  action  had  been  maintained— ^eld,  in  appeal, 
tiiat  the  jndgment  would  not  be  disturbed,  as  the  question  had  not 
been  nûsed  by  the  pleading,  and  as  the  jndgment  had  settied  correcUy 
ihe  rights  of  the  parties.  AUwMon  et  al,  v.  Hall  et\ix,,  19  L.  0.  J.  192, 
Q.  B.  1874. 

10.  In  an  action  for  certain  annual  payments  of  a  legacy  under  a  will 
— HM,  to  be  a  formai  variance  to  all^e  an  absolnte  legacy,  as  had 
been  done  in  the  déclaration,  when  the  legacy  was  really  oonditional, 
as  proved  by  the  will.     Freleigh  y,  Seymour,  2  L.  G.  J.  91,  S.  G.  1857. 

11.  In  cases  of  simple  contract  where  there  is  no  written  agreement, 
a  Tariance  between  the  pleading  and  the  proof  is  not  fatal  ;  it  is  suffi- 
dent  that  the  substance  of  the  matter  in  issue  be  proved.  Onerin  ▼. 
Mathe,  16  L.  G.  J.  263,  S.  G.  R.  1871. 

12.  A  jndgment  on  an  action  eth  réi/ntegra/nde,  which  does  not  describe 
the  property  affected  by  the  jndgment,  will  be  reversed  in  appeal  on 
aeoonnt  of  vagueness.     Begina  d  Daly,  8  L.  G.  J.  470,  Q.  B.  1868. 

13.  It  is  not  in  the  power  of  the  parties  to  change  the  nature  of  the 
action  from  that  in  which  it  was  originally  instituted.  Bichard  y. 
Deniêon,  4  L.  G.  J.  42. 

14.  In  an  action  to  reyendicate  a  piano  purchased  at  a  judicial  sale 
— Held,  that  the  Gourt  had  power  to  déclare  the  sale  null  wiihent  any 
conclusion  to  that  effect  in  plaintifTs  déclaration  or  spécial  answers. 
Nordhekner  et  al.  and  Duplessis  etfnr,,2'L,C.  L.  J.  105,  Q.  B.  1866. 

15.  A  fraudulentdeed  will  not  be  annulled  by  the  Gourt  on  the  con- 
testation of  an  opposition,  unless  asked  for  by  the  conclusions.  BUmin 
y.  Langdier  éc  Langelier,  3  Q.  L.  R.  272,  S.  G.  R.  1876. 

18.  A  party  who  brings  a  suit  for  less  than  he  is  entitled 
to,  upon  the  same  cause  of  action,  may  remedy  tbe  omission 
by  an  incidental  supplementary  demand  in  ihe  same  suit  be- 
fore  judgment  rendered. 

C.P.i.  156, 157;  lPig.SS7. 

19.  No  person  can  use  the  name  of  another  to  plead, 
except  the  Crown  through  its  recognized  oflScers.    Tutors 
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24  GENERAL  PROVISIONS,  ARTS.-  19-20. 

curators  and  otbers  representing  personA  who  hâve  not  the 
free  exercise  of  their  rights,  plead  in  their  own  name  in 
their  respective  qualities.  Corporations  plead  in  their  cor- 
porate  uame. 

2  Loiael,  Inst.,  liv.  4,  tit  iU.  art.  5  ;  liv,  3,  tit.  U.  art,  4. 

1.  The  tranferee  bas  a  right  of  suing  in  the  name  of  his  assignor  for 
the  recovery  of  the  daim  tranaferred.  Cremazie  v.  Couc^i,  16  L.  C. 
R.4S3. 

2.  The  Attomey-GeDeral,  in  appearing  for  her  Majesty,  cannot 
appear  by  attomey.     Cartier  v.  Laviolette  et  o^. ,  6  L.  0.  J.  309,  S.  0. 

1S62. 

3.  Ohurch  fabriques  bave  a  collective  name  as  a  corporation,  which 
they  are  bound  to  use  in  judicial  matters.  Lefori  exp.y  6  L.  C.  J.  200, 
S.  0.  1862. 

4.  An  agent  or  attomey  cannot  bnng  an  action  in  his  own  name  on 
behalf  of  bis  principal,  even  when  there  is  an  agreement  to  that  effect 
between  the  principal  and  the  other  contracting  party .  A  Uopp  v.  Hart, 
2  Rev.  de  L^.  29,  K  B,  1817  ;  NeabUt  et  al.  v.  Turgeon  et  al,  2  Rev. 
deLég.43,  Q.  B.  1845. 

%0.  In  any  judicial  proceeding  it  is  su£Bcient  that  the  facts 
and  conclusions  be  distinctly  and  fairly  stated,  without  any 
particular  form  being  necessary,  and  such  statements  are  in- 
terpreted  according  to  the  meaning  of  words  in  ordinary 
language. 

a  S.  L.  a  c.  83, 88. 77, 78  ;  C.  P.  L.  161. 

See  art.  144  po8t 

1.  In  an  action  for  the  infringement  of  a  right  of  patent  for  Lower 
Canada,  the  allégation  of  an  infringement  *'  in  the  County  of  Montréal  '' 
was  held  to  be  a  suffident  indication  of  the  place  where  the  infringe- 
ment oocurred.     Prowse  v.  Pagfmelo,  2  L.  0.  R.  311,  S.  C.  1862. 

2.  In  an  action  for  the  infringement  of  a  patent  right  to  which  the  de. 
fendant  demnrred  on  the  ground  that  the  déclaration  failed  to  set  ont 

*at  length  the  preliminary  f ormalities  required  to  be  observed  in  order 
to  obtain  the  patent — Heldy  to  be  unnecessary  and  the  demurrer  was 
dÎBmissed.  Bemier  db  Beauchemin,  2  L.  C.  J.  193,  S.  C,  &  Bemier  db 
Belweau,  8  L.  C.  R.  297,  S.  C.  1868. 

3.  A  motion  to  set  aside  aq  attachment  must  state  the  canse  of  nullity. 
Barlow  v.  Richardsoiiy  3  Rev.  de  Lëg.  304,  K.  B.  1810. 
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SI.  Ail  provisions  and  rules  conceming  procédure,  are 
interpreted  with  référence  to  each  other  and  in  such  a  manner 
as  to  give  them  ail  the  effect  intended  ;  and  whenever  this 
code  does  not  contain  any  provision  for  enf orcing  or  main- 
taining  some  particular  right  or  just  daim,  or  any  rule 
applicable  thereto,  any  proceeding  adopted  which  is  not  incon- 
sistent with  law  or  the  provisions  of  this  code  is  recëived 
and  held  to  be  valid. 

a  8.  L.  C.  c.  82,  8.  1. 

28.  No  public  officer,  or  other  person  fulfilling  any  public 
duty  or  fiinction,  can  be  sued  for  damages  by  reason  of  any 
act  done  by  him  in  the  exercise  of  his  f  unctions,  nor  can  any 
verdict  or  judgment  be  rendered  against  him,  unless  notice  of 
such  suit  has  been  given  him  at  least  one  month  before  the 
issuing  of  the  writ  of  summons. 

Such  notice  must  be  in  writing,  it  must  specif y  the  grounds 
of  the  action,  must  be  served  upon  him  personally,  or  at  his 
domicile,  and  must  state  the  name  and  résidence  of  the  plain- 
tiflTs  attomey  or  agent. 

a  8.  L.  a,  c.  100,  8.  1. 

L  Whore  an  action  of  damages  was  brought  by  a  retired  corporal  of 
the  Britiah  Service  against  his  oommanding  oiticer  on  the  ground  of 
iBegal  arrest  and  impnsonment,  and  the  défendant  pleaded  by  peremp- 
tory  exception,  the  want  of  a  month's  notice — Held,  on  démarrer,  that 
such  exception  did  not  lie,  even  though  it  be  proyed  that  défendant 
acted  legally,  without  malice  and  with  reasonàble  or  probable  cause. 
Borruw  db  Mostyuy  17  L.  0.  J.  288,  8.  C.  1873. 

2.  The  notice  is  not  required  in  an  action  en  garantie  against  a  cor- 
poration, by  the  pnrchaser  of  land  sold  for  taxes,  on  accoont  of  errors 
and  illegalities  by  the  secretary-treasurer,  eyen  though  damages  be 
asked  for,  Bartley  v.  Boon  db  Armstrong  é  The  Corporation  of  the 
Couniy  of  Beauce,  19  L.  C.  J.  10,  8.  0.  R.  1874. 

3.  Wh^re  a  municipal  corporation  was  sued  in  démolition  of  a  bridge 
which  it  had  constructed  to  the  préjudice  of  the  plaintiff,  and  for  dam- 
age resulting  therefrom — Held,  that  it  was  not  entitled  to  the  month*s 
notice.    BeUv,  The  Corporation  of  Qnebec,  2.  Q.  L.  R.  306,  8.  0.  1876. 

4.  An  inspector  of  roads  and  ditchee  is  a  public  officer,  and  is  entitled 
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to  a  month'a  notice  of  action,  when  sued  in  damages,  for  acta  within 
the  Bcope  of  his  duty.     JetU  é  Choguette,  7  L.  0.  R.  eS,  Q.  B.  1867. 

5.  In  an  action  for  trespass  for  making  and  opening  a  road,  where 
the  défendant  pleaded  that  he  did  so  by  order  of  the  road  surveyor — 
Held,  that  he  was  not  eutitled  to  a  month's  notice  of  action.  EgvifJiart 
<k  McQwUan,  6  L.  G.  R.  45(^,  Q.  B.  1856. 

6.  In  an  action  against  a  sherifif  for  goods  seized  by  him— He2(2,  that  he 
could  not  plead  want  of  notice  of  action  under  14  &  15  Vie.  cap.  54. 
Irwin  é  Boston  et  al,,  2  L.  0.  J.  171,  &  7  L.  G.  R.  433,  Q.  B.  1857. 

7.  Where  an  action  of  damages  for  f aise  imprisonment  was  brought — 
HMy  on  the  défendantes  plea  that  he  acted  in  good  faith  and  was  auth- 
orized  by  statate,  that  he  was  not  entitled  to  a  month's  notice  of  action. 
McNamee  v.  Himts,  3  L.  G.  J.  109,  S.  G.  1859. 

8.  In  an  action  in  which  a  municipal  corporation  calied  in  its  conn- 
oillors  as  guarantors,  but  neglected  to  gi\e  a  month's  notice — Hdd 
that  a  public  officer  was  entitled  to  a  month's  notice  of  action,  although 
at  the  time  of  the  institution  of  the  action,  he  had  ceased  to  be  such  public 
officer,  even  if  he  is  accused  of  fraud  or  bad  faith.  LtcUrc  v.  La  Cor- 
poration de  la  Pa/roisse  de  8t  Joachim  de  la  Pointe  Claire  de  Valois  et  al.^ 
7  L.  G.  J.  83,  S.  G.  1862. 

9.  Where  money  had  been  paid  to  a  collecter  of  customs  as  duty 
npon  goods  to  be  imported,  upon  condition  that  a  certain  portion  of  the 
money  so  paid  should  be  remitted  in  the  event  of  the  goods  arriving 
before  a  rise  of  duty  took  place,  by  virtue  of  an  Act  of  the  législature 
then  about  to  come  into  force — HM,  that  such  a  payment  was  not  in 
the  nature  of  a  deposit  in  the  hands  of  a  private  individual,  but  was 
paid  to  him  in  his  capacity  of  collector  in  the  performance  of  his  duty 
as  such,  and  therefore  the  collector  was  entitled  to  a  month's  notice  of 
action.     Stephens  et  al.  é  BouthiUier,  9  L.  G.  J.  309,  Q.  B.  1864. 

10.  In  an  action  against  the  collector  of  customs  to  recover  back  costs 
which  had  been  paid  to  him— Held,  that  he  was  entitled  to  a  month's 
notice  of  action.  Orant  et  al,  y,  Percival,  2  Rev.  de  Lég.  670,  K.  B. 
1816. 

11.  But  in  another  action  of  the  same  kind — Held,  that  he  was  not 
entitled  to  a  month's  notice.     Price  v.  Percival,  S.  R.  179,  K.  B.  1824. 

12.  In  an  action  against  a  magistrate  for  damages  caused  by  the  bad 
State  of  the  roads,  a  month's  notice  must  be  given.  Craig  v.  The  Cor- 
poraUœh  of  Tjeeds,  3  R.  L.  444,  S.  G.  R.  1871. 

13.  In  an  action  against  school  commissioners,  a  month's  notice  must 
also  be  given.  Basin  y.  The  School  Commissionen  ofSt,  Anselme,  3  R. 
L.  464,  S.  G.  R.  1871. 

14.  A  municipal  corporation  is  not  an  officer  or  a  person  possessing 
public  fnnctions  in  the  sensé  of  art.  22.  Blain  v.  The  Corporation  of 
Qranby,  5  R  L.  180,  &  18  L.  G.  J.  182,  S.  C.  R.  1873. 
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15.  And  in  an  action  en  révniégrandef  where  damages  are  also  prayed 
for,  Ûïe  notice  of  one  month  is  not  necessary.  Dion  &  The  Corporation 
of  iht  Pa>rùh  ofSt,  Joseph,  17  L.  0.  J.  193,  Q.  B.  1873. 

16.  A  public  ofBoer  is  not  entitled  to  the  notice  when  sued  for  dam- 
ages on  aooonnt  of  bad  faith.  Ferland  et  vir,  v.  Latowr,  6  R.  L.  77,  S. 
C.  1874  ;  Pacaud  v.  Que^tusl,  10  L.  0.  J.  207,  Q.  B«  1866. 

17.  And  where  such  notice  has  not  been  given,  it  is  for  the  Oourt  or 
jury  to  décide  if  Ihe  offioer  has  aoted  in  good  faith,  and  oonseqnently 
if  be  has  a  right  to  snch  notice.     Piicaud  y.  Qttemd, 

18.  A  Oatholic  priest  who,  in  the  exercise  of  his  public  functîons, 
oelebratee  a  marriage,  is  entitled  to  a  month's  notice  of  action  when 
being  saed  in  damages  for  having  married  a  minor  without  the  consent 
of  her  parents.  Robert  et  al.  ▼.  Bea/n,  1  R.  L.  150,  and  13  L.  0.  J. 
225,  Q.  B.  1869. 

19.  A  day  labourer  working  for  a  municipality  is  not  a  public  offioer,. 
nor  entitled  to  notice.     Hdton  y.  Aikena,  3  Q.  L.  R.  289,  Q.  B.  1875. 

20.  A  bailiff  is  not  entitled  to  notice  of  action.  Major  y.  Chartrandy 
21L.  0.  J.  303,  1  Légal  News,  212,  0.  0  ;  and  Major  y.  Boucher,  21 
L.  C.  J.  304,  1  Légal  News,  212,  C.  C. 

2L  Where  the  défendant,  a  constable,  reoeiyed  a  notice  of  action  un- 
der  14  &  15  Vie.  cap.  54,  sec.  2,  &  C.  S.  L.  0.  cap.  101,  for  malicioua 
arrest  and  imprisonment,  which  omitted  to  mention  the  place  where 
theparty  wasarrested  and  imprisoned — Held,  confirming  the  judgment 
of  the  Oonrt  below,  that  such  notice  was  insufficient,  and  the  action 
was  dismissed.  Bettersîcorth  éh  Hough,  10  L.  0.  J.  184,  &  16  L.  0.  R. 
419,  Q.  B.  1866. 

3S.  Any  party  to  a  suit  may  appear  and  plead  either  in 
person  or  through  the  ministry  of  an  attomey-at-law. 
26  Geo,  III.  c.  2,  «a.  1-36. 

94.  Neitber  the  day  of  service  nor  the  terminal  day  is 
oounted  in  the  delays  fixed  for  summoning. 

Delays  continae  to  run  upon  Sundays  and  holidays  ;  but 
if  a  delay  expires  on  a  holiday  it  is  of  right  extended  to  the 
next  foliowing  day. 

The  same  applies  to  ail  other  delays  in  procédure. 

a  8.  i.  a  c.  110,  8.  1  §2;  1  Cwrré  et  Ch,  lij.,  No.  109  ; 
1  Pig.  393  ;  Ovyot  Rep.  Vo.  Délai,  p.  344  ;  Ord.  1667,  tU.  iu. 
art.  6  ;  Ixwidle,  Etudes  mr  la  Proc.  p.  95  ;  C.  P.  0.  1033  ; 
C.  P.  L.  318. 
f 
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1.  The  delay  required  on  the  service  of  motions  is  ai  least  one  dear 
day,  and  a  notice  of  motion  giyen  on  Satorday  to  be  presented  on  the 
next  juridical  day  is  insuffident.  Bcnicher  y.  Bertraiid,  5  R.  L.  292, 
0.  0.  1869. 

2.  A  non-jnridical  day  may  be  oomputed  in  the  delay  on  a  pétition. 
Crebassa  v.  Sthier,  2  R.  L.  332,  S.  C.  1870. 

95.  Whenever  a  record  is  required  by  law  to  be  trans- 
mitted  from  one  court  to  another,  or  to  a  différent  place,  the 
transmission  may  be  effected  through  the  post-office,  and  the 
party  requiring  it  is  bound  to  advance  the  postage  to  the 
person  charged  to  make  such  transmission;  and  for  any 
delay  caused  by  the  neglect  of  such  party  to  pay  such  post- 
age, he  is  deemed  to  be  in  fault.  With  the  consent  of  ail 
the  parties,  the  record  may  be  transmitted  by  any  other 
means.     C,  8,  L.  C,  c.  82,  s.  6. 

96.  [The  provisions  of  article  17  of  the  Civil  Code  apply 
to  this  code. 

Any  copy  of  this  code  whether  designated  as  Code  of 
CivU  Procédure  of  Lower  Canada,  or  as  The  Code  of  Civil 
Procedv/re  of  Lower  Canada,  or  any  copy  of  the  Civil  Code 
whether  designated  as  Civil  Code  of  Lower  Canada,  or  as 
The  Civil  Code  of  Lower  Canada,  or  any  extract  of  either 
of  the  said  codes,  printed  by  the  printer  duly  authorized  by 
Her  Majesty,  is  deemed  authentic] 

Any  abbreviated  form  of  référence  to  any  Act  or  part  of 
an  Act  is  sufficient  if  it  is  intelligible. 

3T.  Exceptional  provisions  conceming  certain  matters 
and  proceedings  in  the  districts  of  Saguenay,  Chicoutimi, 
Gaspé  and  the  Magdalen  Islands  are  contained  in  chapters 
77,  78,  79,  80  and  83  of  the  Consolidated  Statutes  for  Lower 
Canada.  C.  S.  L.  C,  c.  77,  «.  50  ;  c.  78,  «.  17,  §  4  ;  c.  79  ;  c, 
83,  88. 15,  79, 188  ;— c.  85,  8.  28. 
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SECOND  PART. 

PROCEDURE  BEFORE   THE  DIFFERENT  COURTS. 


BOOK    FIRST. 

SUPERIOR  COURT. 


PRELIMINARY  PROVISIONS. 

98.  The  Superior  Court  has  original  juiisdiction  in  ail 
suits  or  actions  which  are  not  exclusively  within  the  juris- 
diction  of  the  Circuit  Court,  or  of  the  Admiralty.  C.  S.  X. 
(7.,  c.  78,  88.  2,  3. 

1.  The  Superior  Court  has  jurisdiciion  over  an  arbitrator  appointed 
by  tiie  €k>yeniment  of  the  Dominion  of  Canada,  under  section  142 
of  the  Britiflh  North  America  Act,  while  acting  as  suoh  within  the 
Prorinoe  of  Québec,  and  may  inquire  whether  such  arbitrator  is  in  the 
regular  exercise  of  his  office.  The  AUomey  Oeneral  v.  Oray,  16  L.  C. 
J.  306,  S.  C.  1871.  ' 

2.  The  Superior  Court  has  no  jurisdiotion  to  hear  suits  for  the  reoo- 
yeiy  of  school-taxes.  The  School  Commisnoners  of  Hochelaga  v.  Hogom 
e^aZ.,20  L.  C.  J.  298. 


The  Judges  of  the  Superior  Court,  or  any  ten  or 
more  of  them,  may,  from  time  to  time,  make  any  rules  of 
practice  that  may  be  necessary  for  regulating  proceedings> 
in  or  out  of  term,  in  causes  and  matters  brought  before 
them,  whether  in  the  Superior  or  in  the  Circuit  Court,  and 
ail  other  matters  of  procédure  not  regulated  by  this  code  ; 
provided  such  rules  be  not  inconsistent  with  the  provisions 
of  this  code,     a  S,  L.  C.  c.  83,  88.  38, 108,  §  13, 8.  148. 
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30  SUPERIOR  C0C7BT,  ARTS.   29-30. 

Âll  rules  of  practioe  ihus  made  by  sucb  judges  and 
signed  by  them,  are,  without  any  other  f  ormality  and  imme- 
diately  upon  receipt  thereof,  or  of  a  copy  thereof  certified 
by  the  prothonotary  of  the  Superior  Court  having  custody 
of  the  original  thereof,  entered  in  the  registers  of  each  of 
the  said  courts  respectively,  at  each  place  wbere  it  is  held, 
and  bave  then  fuU  force  and  eflTect  in  the  district  or  circuit 
wbere  it  bas  been  so  registered.    Ibid.,  c,  83,  8.  148,  §  2. 

The  Judges  of  the  Superior  Court,  or  any  ten  or  more  of 
them,  may  also  make  any  tariff  of  fées  for  the  counsel, 
advocates  and  attomeys,  examinera  and  other  officers  ap- 
poimted  by  the  Superior  Court,  whose  salaries  are  not,  by 
law,  fixed  by  the  Govemor-in-Council  ;  and  ail  sucb  tariffii 
must  be  promulgated  in  the  manner  prescribed  by  the  rules 
of  practice. 

The  Govemor-in-Council  may  make,  modify,  revoke  or 
amend  the  tarifis  of  fées  payable  to  prothonotaries,  clerks, 
sheriffs,  coroners,  and  criers  in  accordance  with  the  provisions 
of  chapter  93  of  the  Consolidated  Statutes  for  Lower  Can- 
ada. And  any  officer  or  other  person  receiving  any  other  or 
greater  fées  or  émoluments  than  are  specified  in  the  tariff 
for  the  Circuit  Court,  for  the  discharge  of  the  duties  and 
services  therein  mentioned,  is  liable  to  a  penalty  of  eighty 
dollars  for  each  offence,  as  mentioned  in  chapter  83  of  the 
Consolidated  Statutes  for  Lower  Canada. 

1.  The  rolea  of  practioe  of  a  Court  are  within  its  oontrol,  and  it  may  ' 
relax  them  when  a  rigid  enforcement  of  them  would  operate  an 
absolute  injustice.— JBom  y.  8coU,  9  L.  0.  R.  270,-  Q.  B.  1859. 


Every  judge,  prothonotary  and  clerk,  and  every  com- 
missioner  authorized  for  that  purpose  as  hereinafter  men- 
tioned, bas  a  right  to  administer  and  receive  the  oath,  wben- 
ever  it  is  required  by  law,  by  rules  of  practice,  or  by  order 
of  a  court  or  judge,  or  the  affirmation  in  the  cases  which  ad- 
mit of  it,  unless  such  right  be  restricted  by  some  provision 
of  law. 
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Any  Judge  of  tbe  Superior  Court  may,  in  the  district  in 
which  he  discharges  his  f unctions,  empower,  by  one  or  more 
commissions  under  the  seal  of  the  court,  as  many  persons  as 
may  be  necessary  in  any  district,  as  commissioners  to  receive 
affidavits  therein,  to  be  used  in  the  Superior  Court  or  the 
Circuit  Court.— a  8.  L  C,  c.  82,  s.  10. 

The  Chief-justice  of  the  Superior  Court  and  any  other 
judge  of  the  same  court,  and,  in  the  case  of  the  death  of  the 
chief-justice,  or  of  his  absence  from  the  province,  any  two 
judges  of  the  said  court  may,  by  one  or  more  commissions 
under  the  seal  of  the  court,  appoint  as  many  persons  as  they 
think  necessary  within  the  limits  of  Upper  Canada,  as  com- 
missioners to  receive  affidavits  therein  to  be  used  in  any  court 
of  record  in  Lower  Canada. — C,  S.  C.  c,  79,  8.  2. 

The  Govemor  may  likewise,  from  time  to  time,  appoint  fit 
persons  residing  in  any  part  of  Qreat  Britain  and  Ireland,  or 
in  any  of  the  English  colonies,  as  commissioners  for  receiv- 
ing  such  affidavits.—  C.  S,  X.  C.  c.  82,  8.  K. 

Every  déposition  or  affidavit  thus  ireceived  has  the  same 
force  and  effect,  and  is  entitled  to  the  same  credence  as  if  it 
had  been  received  in  open  court. — C,  S,  X.  C.  c.  82,  8. 10,  sub- 

8.2, 

The  provisions  of  the  26th  Vic'chapter  41,  give  like  force 
Udd  eflfect  to  ail  affidavits  received  before  a  commissioner 
authorized  by  the  Lord  Chancellor  to  administer  affidavits 
in  chancery  in  England  ;  or  before  a  notary  public  under  his 
hand  and  officiai  seal  ;  or  before  the  mayor  or  chief  magis- 
trate  of  any  city,  borough,  or  incorporated  town  in  Great 
Britain  or  Ireland,  in  any  of  Her  Majesty's  colonies  or  in  any 
foreign  country,  under  thecommonseal  of  such  city,  borough, 
or  inccMrporated  town  ;  or  before  any  judge  of  a  superior 
court  in  any  of  Her  Majesty's  colonies  or  dependencies  ;  or 
before  any  consul,  vice-consul,  temporary  consul,  pro-consul, 
or  consular  agent  of  Her  Majesty  exercising  his  functions  in 
a  foreign  country. 

The  words  "  Commissioner  of  the  Superior  Court,"  when- 
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32  PRELIMINARY  PROVISIONS,  ARTS.   30-31. 

ever  they  are  used  in  this  code,  mean  a  commissioner  ap- 
pointed  under  any  of  the  provisions  of  this  article. 

1.  An  affidayit  to  an  opposition  swom  before  a  commissioner  for  the 
district  of  Québec,  the  jurât  of  which  does  not  show  where  the  affi- 
davit  was  swom,  is  insufficient.  Rohertaon  et  cU,  y.  Fontaine  éb  Fon- 
taine, 20  L.  0.  J.  195,  S.  0.  1876. 

2.  The  joint  prothonotaryhas  a  right  to  receive  an  affidayit  intended 
to  make  proof  in  another  district,  in  the  same  way  as  if  such  affidavit 
had  been  receiyed  before  a  judge  of  the  Superior  Court  Traham  y. 
Gagnon  en  Oagnon,  17  L.  0.  J.  333,  S.  0.  1873. 

3.  An  affidayit  to  an  opposition  in  the  Circuit  Court  may  be  swom 
before  a  Commissioner  of  the  Superior  Court,  and  the  preôz  ''  Com- 
missaire C,  iS."  is  sufficient,  eyen  when  the  affidayit  is  made  out  of  the 
district  in  which  the  opposition  is  filed.  Wood  y.  Ste,  Aforie  db  Ste, 
Marie,  21  L.  C.  J.  306  ;  1  Légal  News,  212  C.  C. 

4.  The  initiais  ''  C.  C.  S."  do  not  suffice  ;  the  Commissioner  should 
state  the  name  of  the  district  for  which  he  has  been  appointed.  Le- 
clerc  y.  Blanchard,  12  L.  C.  J.  236  ;  Duhaut  y.  Lacombe,  16  L.  C.  J. 
111. 

31.  If  a  party  establishes  under  oath  that  he  does  not 
possess  sufficient  means  to  make  the  necessary  disburse- 
ments,  the  Court  or  a  Judge,  on  being  satisfied  by  affidavit 
that  such  party  has  a  good  cause  of  action  or  a  good  defence, 
may  grant  him  leave  to  plead  i/n  forma  pauperis,  and  may 
order  ail  officers  of  justice  to  affi)rd  him  their  services  with- 
out  any  rémunération  ;  but  such  party,  if  he  fails  in  the  suit, 
is  not  exempt  from  condemnation  to  pay  costs  to  the  other 
party.  C.  S.  L.  C.  c.  82,  8.  24  ;  1  TiMs  Prac.  p.  97,  EdU,  of 
1837,  p.  63-4,  Laya,  393. 

36  Vie.,  c.  20  (Que,), 

1.  But  the  Court  or  judge  cannot  grant  leaye  to  any  party  to  insti- 
tute  in  forma  pavperis  any  suit  to  recoyer  a  penalty. 

2.  Where  the  plaintiff,  who  was  in  a  foreign  country,  had  been  al- 
lowed  to  plead  in  forma  poAiperis — Held,  that  this  did  not  preyent  the 
adyerse  party  from  demanding  security  for  costs.  Arpin  y.  Riqpel,  4 
R.  L.  386,  C.  C.  1872. 

3.  Where  a  défendant  petitioned  to  be  released  from  capias  and  the 
pétition  was  rejected — Held,  that  he  could  not  appeal  from  such  judg- 
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ment  in  forma  pauperis.     The  Canadicm  Ba/nk  of  Commerce  é  Brown, 
19  L.  C.  J.llO,  Q.  B.  1874. 

3L  a  plaintiff  résident  without  the  Province  oannot  sue  in  forma 
pat^periê  in  conséquence  of  the  statute  41  Geo.  III.  cap.  7,  which  corn- 
pela  ail  plaintiffs  résident  without  tho  Province  to  give  security  for 
costs.    Barry  é  Barris,  3  Rev.  de  Leg.  304,  K.  B.  1810. 

4.  An  application  of  a  plaintiff  who  had  obtained  jndgment  in 
forma  pauperie  to  be  allowed  to  proceed  to  exécution  m  forma  pauperis 
was  rejected.    Harrington  y.  McCuU,  6  L.  0.  B.  426,  S.  0. 1856. 

5.  Where  a  party  had  obtained  permission  to  proceed  in  forma  pcm" 
péris — Held,  that  he  nevertheless  was  compelled  to  pay  the  taxes  im- 
posed  by  law  in  aid  of  the  "  building  and  jury  fund."  Olsen  v. 
Forstersen,  12  L.  C.  R.  226,  0.  0.  3862. 

6.  Leave  to  proceed  in  forma  pauperis  cannot  be  granted  in  appeal. 
LegauU  <k  Legault,  16  L.  0.  B.  163,  Q.  B.  1866. 

7.  Permission  to  proceed  in  forma  pauperis  does  not  absolve  the 
party  so  proceeding  from  making  the  deposit  for  costs  due  to  the  other 
side.  Duhaitt  <k  Lacombe  et  al,  and  Brwnel  <h  Tranchemontagne,  15 
L.  0.  J.  43,  S.  0.  1870. 

38.  Such  leave  may,  however,  be  revoked  by  the  court  or 
jndge,  upon  proof  that  the  party  waa  or  has  since  become 
able  to  make  the  necessary  disbursements.    Ibid.  §  2. 

1.  The  permission  to  proceed  in  forma  pauperis  should  be  revoked, 
when  the  creditor  has  conveyed  the  right  to  another  to  take  a  certain 
sum  for  the  amount  of  the  judgment  and  on  other  claims. — Dukaut  v. 
Lacombeet  al.,  and  16  L.  0.  J.  43  and  105  L.  C.  J.,  S.  0.  1870. 

2.  The  court  may  revoke  the  permission  to  proceed  informa  pau- 
peris when  it  appears  by  procédure  or  by  proof  that  the  plaintiff  is 
worth  more  than  five  pounds  sterling. — Montferant  v.  Bertrand,  9  L. 
C.  J.  170,  C.  0. 1865. 

SS.  [K  a  party  proceeding  m  forma  pawperia  obtains 
judgment  in  his  favour,  the  other  party  may  be  condemned 
to  pay  costs,  including  those  of  the  ofiSicers  of  justice  who  are 
then  entitled  to  an  exécution  to  obtain  payment  thereof  from 
such  party  by  way  of  distraction. 

No  more  than  one  exécution  can,  however,  be  issued  for 
ail  the  taxed  costs  remaining  unpaid  ;  it  is  issued  at  the  in- 
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stanoe  of  the  prothonotary,  or  of  any  party  interested,  and 
the  moneys  are  retumed  into  the  office  of  the  prothonotary^ 
who  pays  the  same  free  of  charge  to  the  parties  entitled 
thereto.]     TiMs  Prac.,p,  98-9. 

34.  In  matters  purely  personal,  other  than  those  men- 
tioned  in  articles  35,  36,  38,  40  and  42,  the  défendant  may 
be  summoned  either,  1.  Before  the  court  of  his  domicile,  2. 
Before  the  court  of  the  place  where  the  demand  is  served 
upon  him  personally,  or  3.  Before  the  court  of  the  place 
where  the  right  of  action  originated.     0.  S,  L.  C.  c.  82,  «.  26. 

The  words  '*  cause  of  action  "  mean  the  whole  cause  of  action,  i,  e., 
everything  that  is  requisite  to  show  that  the  action  is  maintainable. 
GauU  et  al,  v.  Wright  et  al.,  13  L.  C.  J.,  CfO,  S.  C.  1868  ;  OonnoOy  v. 
Brannen,  1  Q.  L.  R.  204  ;  Iiou89eau  y.  Hugheê,  8  L.  C.  R.  187  ;  Sênical 
V.  C%en«r©re.  4L.0.  J.239,  S.C.  ;6L.  0.  J.  46, 12  L.  O.R.  145,  Q.B., 
1861.     Bicard  y.  Leduc  étalée  L.  0.  J.  116,  0.  0.,  1862. 

2.  In  an  action  by  a  creditor  of  a  Bailway  Company  against  a  share- 
holder  to  recoyer  the  amount  unpaid  on  his  shares,  the  cause  of  action 
aroso  at  Montréal  where  the  Company  had  its  principal  office,  and 
where  judgment  was  rendered  for  the  debt  due  by  the  Company  and 
exécution  was  issued,  and  not  at  Bedford  where  the  shareholder 
subscribed  for  his  shares.  fVdch  y.  Baker,  21  L.  C.  J.  Ô7,  S.  C.  1876. 

3.  The  cause  of  action  arises  where  the  note  sued  on  was  made,  and 
not  where  it  is  made  payable.  Mulholland  et  al  y.  The  Company,  dfC, 
ofA.  ChagnMi  et  al,,  21  L.  C.  J.  114,  8.  0.  1877. 

4.  A  sale  effected  by  correspondence  between  the  plaintiff  and  the 
défendant,  residing  in  différent  districts,  deliyery  to  be  made  in  plain- 
tiff's  district  and  paymeut  to  be  by  note  payable  in  défendantes  district, 
does  not  giye  riseto  a  right  of  action  in  plaintiff 's  district.  Warren 
y.  Kay  e<  oZ.,  6  L.  0.  R.  492,  S.  C.  1866. 

5.  Action  on  pronûssory  notes  made  in  one  district  aud  payable  in 
another,  may  be  brought  in  the  place  where  they  are  made  payable. 
Claxton  et  al.,  y.  McLean  étal.,  à  Rey.  Lég.  654,  S.  C.  1873. 

6.  When  a  pronûssoiy  note  bearing  date  at  Montréal  is  proyed  to 
haye  been  made  in  Sorel  in  another  district,  the  cause  of  action  arose 
in  SoreL  The  Na;ti<mal  Limrance  Co.  y.  CaHier,  22  L.  0.  J.  336, 
S.  C.  1878  ;  HvÂon  y,  Champagne,  17  L.  C.  J.  4ô,  S.  0.  1873. 
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7.  The  défendant  resided  in  Ontario,  andthe  plaintiff  impleaded  him 
in  Monizeal,  the  action  being  oommenoed  by  an  attaohment  by  gam- 
ishment  in  the  hands  of  gamiahees  having  a  place  of  business  in  Mon- 
tréal The  dedinatory  exception  was  dismissed.  Cfhapman  t.  Nimmo 
and  the  Phœnix  Assurance  Company,  11  L.  0.  B.  90,  S.  G.  1860. 

8.  The  plaintiJf,  reeiding  at  Montréal,  sued  the  défendants,  whose 
domiciles  were  in  other  districts,  for  having  falsely,  &e, ,  made  affîdavit 
at  Three  Rivers  charging  him  with  a  felony,  and  for  procuring  a  true 
bill  against  him  and  causing  him  to  be  tried  at  Three  Hivers,  but  alleg- 
ing  his  arrest  to  hâve  been  made  within  the  district  of  Montréal  under 
a  beneh-warrant  from  the  Court  at  Three  Rivers.  It  was  held  that  the 
Courts  at  Montréal  had  no  jurisdiction.  Senecal  v.  Facaud  et  al,  10  L. 
C.R.  419,  S.  C.  1860. 

9.  Where  the  défendant  in  Ontario  consigned  to  plaintiff  at  Mon- 
tréal 2,000  barrels  of  flour,  to  be  sold  by  him,  and  in  anticipation  of 
the  sale  drew  on  the  plaintiff  for  $6,000,  who  accepted  and  paid  the 
draft,  but  the  flour,  on  being  sold,  did  not  realize  so  much,  and  the 
plaintiff  sued  for  the  différence  ;  it  was  held  that  the  cause  of  action 
arose  in  Montréal.     O'dmnor  v.  Baphad,  11  L.  C.  J.  123,  Q.  B.  1867. 

10.  Where  two  défendants  were  brought  into  the  case  for  the  purpose 
apparently  of  giving  the  Court  jurisdiction,  and  of  bringing  the  de- 
fendants  proper  from  their  own  district  to  Montréal,  it  was  held  that 
this  was  a  violation  of  the  law,  and  the  Wîtion  was  dismissed.  Davis 
V.  Kimptonetal,,  2  R.  L.  118,  Q.  B.  1870. 

11.  The  Court  at  Montréal  has  no  jurisdiction  to  compel  a  défend- 
ant to  ans-irer  a  suit  on  a  draft  made  there,  but  accepted  and  payable 
at  St.  Hyacinthe.  Oreene  et  al.  v.  BlancheUe,  20  L.  C.  J.  196,  S.  C. 
1876. 

12.  Where  a  life  insurance  company,  having  its  home-office  in  New 
York,  and  its  principal  office  for  this  Province  at  Montréal,  and  a  local 
office  in  Québec,  had,  upon  application  made  in  Québec,  issued  apolicy 
to  a  person  residing  in  that  city,  and,  being  sued  thereon,  was  required 
by  process  served  at  the  Montréal  office  to  appearand  plead  before  the 
Superior  Court  at  Québec,  and  declined  the  jurisdiction,  it  was  held 
Ûukt  it  was  incumbent  on  the  plaintiff  to  show  that  the  policy  had  been 
executed  at  Québec,  that  the  proof  adduced  was  insufficient  for  that 
purpoee,  that,  on  the  contraiy,  there  was  reason  to  présume  that  the 
policy  had  been  made  and  executed  at  the  home-office,  and  that  the 
exception  must,  in  conséquence,  be  maintained.  FesiiM  v.  The  New 
Yfh  lÀfe  Insfwrance  Company,  1  Q.  L.  R.  207,  S.  C.  1876. 

13.  The  cause  of  action  upon  an  aoceptance  of  an  application  for  a 
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polioy  of  life  insuranœ  does  not  arise  where  it  was  taken  by  an  agent, 
but  where  the  office  of  the  Company  is  situated.  PatHsonY.  The  Mutual 
Insurance  Co.  ofStanstead,  dbc.  16  L.  0.  J.  25,  S.  0.  R.  1872  ;  38  Vie. 
cap.  20,  sec.  11  (Oa.). 

14.  An  Insurance  Company  whose  domicile  is  at  Montréal,  whose 
policies  issue  from  Montréal,  but  whioh  takes  risks  at  Québec  through 
its  agent  who  résides  there,  may  be  sued  on  such  risks  at  Quebea 
(yUalley  v.  The  ScotHsh  0.  Insurance  Co.     4  Q.  L.  R.  226,  S.  C.  1878. 

15.  A  suit  brought  in  the  district  of  Québec  against  a  défendant  re- 
siding  in  the  Saguenay  district  for  work  done  there  under  a  verbal 
hiring  at  Québec,  will  be  dismissed  on  exception.  Trudd  y.  Duval^  4 
Q.  L.  R.  180,  S.  C.  1878. 

16.  The  défendant,  domiciled  at  Montréal,  wrote  to  the  plaintiff,  a 
résident  at  Arthabaska,  requesting  him  to  take  charge  of  his,  the  dé- 
fendantes lands,  at  the  latter  place,  and  promised  to  indemnify  him  for 
his  services.  Hddj  that  an  action  for  the  value  of  such  services 
brought  in  the  district  of  Arthabaska  was  properly  dismissed  on  excep- 
tion.    ClouUer  v.  Lapierre,  4  Q.  L.  R.  321,  S.  C.  R.  1878. 

17.  The  delivery  at  the  Montréal  post  office  of  a  newspaper  addressed 
to  a  person  residing  in  another  district,  gives  rise  to  a  right  of  action 
to  recover  the  price  thereof  in  the  former  district.  Penny  et  al.  v.  Ber- 
thelot,  9  L.  C.  J.  104,  C.  C.  1865. 

18.  The  mailing  of  a  newspaper  in  the  Québec  post  office  does  not 
give  rise  to  a  right  of  action  there,  though  it  might  do  so  if  the  paper 
were  ordered.     Foote  v.  Freer,  15  L.  C.  R.  46,  C.  C.  1864. 

19.  Where  a  contract  for  the  sale  of  goods  was  made  in  Montréal 
with  the  agents  of  the  plaintiffs,  who  were  a  foreign  oompany,  and  the 
moneys  were  sent  to  the  agent,  so  that  the  défendant  could  not  hâve 
got  the  goods  from  the  Custom  House  in  Montréal  without  applying  to 
the  plaintiâTs  agent  there,  though  thèse  were  at  the  défendantes  risk 
from  the  time  they  were  shipped  at  Boston,  it  was  held  that  the  cause 
of  action  arose  hère.  Qregory  é  the  Boston,  dbc.  Glass  Company,  9 
L.  C.  J.  134,  and  15  L.  C.  R.  475,  and  1  L.  C.  L.  J.  37,  Q.  B.  1865. 

20.  The  plaintiffs  sued  in  Montréal  on  a  contract  made  at  Yerchëres 
for  a  balance  of  money  which  they  had  advanced  to  the  défendant  for 
the  purchase  of  grain  ;  the  action  was  maintained.  Amiot  et  tir  v.  Mar- 
tineau,  1  L.  C.  L.  J.  26,  S.  C.  1865. 

21.  Where  a  résident  in  Toronto  ordered  goods  by  letter  from  a 
merchant  in  Montréal,  and  also  gave  verbal  orders  for  goods  to  the 
travelling  agent  of  the  merchant  at  Toronto,  the  cause  of  action  was 


Digitized  by 


Google 


PRELIMINABY  PROVISIONS,  ART.  34.  37 

held  to  hATe  ariBen  in  Montréal.  ^  Clark  y.  EUchey,  9  L.  0.  J.  234, 14 
L.O.  R48,  S.  0.1863. 

32.  An  action  in  Québec  npon  an  obligation  made  there  but  paya- 
ble in  England,  waa  nudntained.  Jackson  et  <U,  y.  Coxworihy  et  al,, 
12  L.  0.  R.  416,  S.  0. 1862. 

23.  The  Circuit  Court  sitting  in  any  giyen  circuit  bas  jurisdiction  in 
actîonfl  the  cause  of  which  bas  arisen  witbin  the  limita  of  sucb  giyen 
dronit,  althougb  the  défendant  réside  in  a  district  otber  tbàn  tbat  in 
which  sucb  giyen  circuit  is  situated,  and  has  been  seryed  with  process 
in  sucb  other  district.  Hardie  et  al,  db  Trottier  et  al,,  1  L.  0.  R.  286, 
8.  C.  1*1. 

24.  R.  agreed  yerbally  with  H.  at  Nicolet  to  tow  hÎB  raft  thénce  to 
Québec,  whereupon  H.  telegraphed  to  bis  agent  in  the  latter  place  to 
instruct  R.*b  agent  to  send  up  R.*s  steamboat  to  perform  the  towage 
in  question,  which  was  donc,  and  the  raft  was  towed  to  Québec  accord- 
ingly, — J9eU,  tbat  the  cause  of  action  difl  not  arise  in  Québec,  that  the 
cause  of  action  meant  the  whole  cause,  or  ail  the  ciroumstances  giying 
rise  to  the  right  of  action.  Rousseau  y.  Hughes,  8  L.  C.  R.  187,  S.  0. 
1867. 

25.  The  master  of  a  steamer  from  Glasgow  to  Montréal  failed  to  de- 
liver  a  passenger's  luggage  shipped  on  board  of  the  yessel, — Held, 
that  the  cause  of  actign  arose  in  Montréal  Macdougall  y.  Torraruse,  6 
L.C.  J.  148,  a  C.  1861. 

26.  An  action'  of  damages  for  libel  may  be  brought  in  any  district 
idiere  the  newspaper  is  circulated  through  the  post-office.  Irvine  y. 
DwBemay  et  al,,  1  Légal  News,  138  ;  4  Q.  L.  R.  85,  S.  C.  1878. 

27.  Where  a  commercial  trayeller  had  commissions  to  act  for  yarious 
bouses  in  Montréal,  and  to  sell  goods,  and  be  took  an  order  at  Kamou- 
rsska  for  one  of  the  bouses  he  represented,  and  sucb  order  was  accepted 
at  Montréal,  it  was  held  that  the  right  of  action  did  not  arise  in  Ea- 
mouraska.    Lc^pierre  y.  Oauvreau,  17  L.  C.  J.  241,  S.  C.  R.  1873. 

28.  A  debtor  is  liable  to  be  sued  where  the  debt  was  contracted,  but 
not  where  it  was  made  payable,  merely  on  account  of  the  debt  haying 
been  made  payable  there.  Wwrtele  y.  Lenghan,  1  Q.  L.  R.  61,  S.  0. 
1874.  ^ 

29.  Where  a  contract  though  beanng  date  at  Montréal,  was  proyed 
to  baye  been  made  in  Ontario,  the  right  of  action  was  held  to  baye 
irisen  in  Ontario.  The  Eaikoay,  éc,  Advertisvt^  Co,  y.  HamiUon  et 
al,  20L.O.  J.28,  S.0. 1875. 
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38,  In  every  suit  for  séparation  from  bed  and  board,  or 
for  séparation  of  property  only,  the  défendant  mnst  be 
summoned  before  the  Court  of  the  domicile  of  the  husband. 
a  C.  192. 

1.  An  action  in  séparation  of  property  must  be  brought  before  the 
Court  of  the  district  in  which  the  parties  had  their  domicile,  and  not 
where  the  hnsband  is  residing  temporarily.  Kennedy  v.  Bédardf  3  L. 
0.  J.  284  ;  9  L.  0.  R.  344,  S.  0. 1859. 

86.  Every  suit  in  damages  against  a  public  officer,  by 
reason  of  any  act  done  by  him  in  the  exercise  of  his  f  unc- 
tions,  must  be  brought  before  the  Court  of  the  place  where 
such  act  was  committed.     C,  S.  L.  G,  c.  101, 8. 3. 

87.  In  every  real  or  mixed  action  the  défendant  may  be 
summoned  before  the  Court  of  his  domicile  or  before  that  of 
the  place  where  the  object  in  dispute  is  situated.  C.  8.  L.  C, 
c,  82,  88,  27,  28,  30. 

88.  In  matters  purely  personal,  if  there  are  several  défen- 
dants in  the  same  suit,  residing  in  différent  jurisdictions, 
they  may  ail  be  brought  before  the  Court  of  the  jurisdiction 
where  one  of  them  has  been  summoned  in  conformity  with 
article  34. 

In  real  actions,  they  should  ail  be  summoned  before  the 
Court  of  the  place  where  the  object  in  dispute  is  situated. 

In  mrxed  actions,  before  the  Court  of  the  place  where  the 
object  in  dispute  is  situated,  or  before  the  Court  of  the 
domicile  of  one  of  the  défendants.    Ibid. 

1.  In  an  action  on  a  bond  directed  against  two  défendants,  one  of 
whom  resided  in  Montréal,  and  the  other  in  Québec,  and  who  were 
served  at  their  respective  domiciles — Held^  that  the  Superior  Court  at 
Montréal  had  jurisdiction.  The  Œty  Bank  v.  Fe/mberton  et  ai.,  6  L. 
C.  R.  413,  S.  0.  1866. 

2.  If  several  défendants  réside  in  the  same  district,  service  of  pro- 
cess  on  one  of  them  in  another  district,  does  not  render  the  other  défen- 
dant amenable  to  the  jurisdiction  of  the  Court  in  the  last-mentioned 
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district      Lemeswrier  d:  Chrm  et  ai.,  1  Q.   L.   R.  88,  S.  0.  1874; 
De  la  Bonde  v.  WaOcer  et  oZ.,  20  L.  C.  J.  297,  S.  C.  1876. 

3.  In  a  Personal  action  against  several  défendants  they  may  be 
legally  sued  in  the  district  where  one  of  them  has  been  served  person- 
aliy.    Ford  v.  Juger  et  oL y  1SL,0,  J.  296,  S.  C.  1874. 

See  Davis  db  Kvmpton  et  al. ,  supra,  Art  34. 

39.  In  matters  of  succession,  the  parties  are  summoned 
l)efore  the  court  of  the  place  where  the  succession  devolves, 
if  it  opens  in  Lower  Canada,  otherwise,  before  that  of  the 
place  where  the  property  is  situated,  or  that  of  the  domicile 
of  the  défendant  or  of  some  one  of  the  défendants.    Ibid. 

40.  In  actions  in  warranty  and  actions  in  continuance  of 
suit,  the  défendants  are  summoned  to  the  place  where  the 
principal  action  was  brought,  wheresoever  their  domicile 
may  be.    Ibid.,  c.  82,  as.  31,  38  ;  C.  P.  C.  59. 

4UL  When  a  real  action  has  for  its  object  an  immoveable 
or  immoveables,  situated  partly  in  one  district  or  circuit, 
and  partly  in  another,  the  suit  may  be  brought  in  either. 
lUd.,  c  82,  8.  29. 

43.  If  the  sole  Judge  administering  .justice  in  any  dis- 
trict is  liable  to  be  recused  or  must  be  a  party  to  the  suit,  the 
action  may  be  brought  in  one  of  the  adjoining  districts,  the 
grounds  of  récusation  or  disability  being  alleged  in  the  de- 
mand  ;  and  if  thèse  grounds  are  insufficient  or  not  proved, 
the  court  may  order  the  case  to  be  sent  back  to  the  comt 
before  which  it  would  hâve  been  brought  in  the  ordinary 
<X)ur8e.    0.  S.  L  C,  c.  78,  8.20;  c  79,  s.  19. 
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TITLE    FIRST. 

OF  THE  SUIT. 

CHAPTER   FIRST. 

OP  SUMMONS. 

43.  Every  action  before  the  Superior  Court  is  instituted 
by  means  of  a  writ  of  summons,  in  the  name  of  the  sover- 
eign  ;  saving  the  exceptions  contaiued  in  this  code,  and  other 
cases  provided  for  by  spécial  laws.  (7.  8.  L.  C,  c,  83,  88,  1» 
43;  a  P.  X.  179. 

44.  Writs  of  summons  are  îssued  by  the  prothonotary^ 
upon  the  written  réquisition  of  the  plaintiff.  Ibid.,  c.  82, 
88.  31,  83  ;  a  P.  C.  59. 

1 .  The  défendant  being  arrested  on  a  capias  pleaded  that  the  issue 
of  the  writ  had  not  been  demanded  in  the  affidavit — Hdd,  that  the  fiât 
was  ail  that  was  necessary  for  the  puipose.  Doutre  y.  McGinrUay  5 
L.  C.  J.  158,  S.  0.  1861. 

4t5.  They  may  be  drawn  up  either  in  the  French  or  in 
the  English  language.     C.  8.  L,  C,  c.  83.  8.  2. 

46.  They  are  attested  and  signed  by  the  prothonotary. 
Ibid.t  «.  1. 

47.  The  absence  of  the  seal  of  the  court  does  not  invali- 
date  the  writ.    Tbid.,  88.  1,  2. 

48.  Saving  the  particular  exceptions  hereinafter  men- 
tioned,  writs  of  summons  are  directed  to  any  bailiff  of  the 
Superior  Court,  commanding  him  to  summon  the  défendant 
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to  appear  befolre  the  court  on  the  dayand  at  the  place 
therein  mentioned. 

If  there  are  several  défendants  residing  in  différent  dis- 
tricts, several  writs  must  issue  addressed,  as  the  case  may 
reqnire,  either  to  a  sheriff  or  to  a  bailiff  of  each  of  such 
districts.    lh\Â.,  sa.  3,  4. 

33  V.  c.  17  (Que.) 

*'  1.  KotwithBtanding  the  proTÛionB  of  articles  48, 84, 248,  461,  S55, 
5G9,  809,  836,  857,  899,  1081  and  1082  of  the  oode  of  civil  procédure  of 
Lower  Canada,  ail  writs  of  summons,  of  attaohment  forrent,  of  attach- 
ment  in  revendication,  of  attaohment  before  or  after  jttdgment,  seizure 
in  exécution,  capias,  subpœna  or  order,  issoing  either  from  the  Su- 
peiior  or  Circuit  Court,  may  be  addressed  either  to  the  sheriff  or  to  any 
bailiff  of  the  district  in  which  such  writ  issues,  and  may  be  by  them 
serred  or  executed  in  such  district  or  in  any  ether  district,  or  to  the 
sheriff  or  to  any  bailiff  of  such  other  district  in  which  such  writ  is  to 
be  served  or  executed.^ 

1.  The  service  of  a  writ  of  summons  addressed  to  any  of  the  bailiffs 
residing  in  the  district  would  be  good-if  served  by  a  bailiff  appointed 
for  such  district.     Têtu  v.  Martin,  3  L.  C.  R.  194,  S.  C.  1863. 

2.  A  writ  of  summons  requiring  the  défendant  to  appear  before 
"  aarjudçes  of  our  said  S.  C."  is  bad,  as  the  summons  should  be  to  ap- 
pear before  a  Court.  .  Maqfarlane  v.  DeUadômiers,  4  L.  C.  R.  25,  S.  C. 
1853. 

3.  A  writ  summoning  the  défendant  "  before  our  justices  of  our 
S.  C."  is  good.    Macfa/rlane  v.  Beliveau,  3  L.  C.  J.  306,  S.  C.  1859. 

4.  Writs  out  of  the  C.  C.  need  not  be  addressed  to  the  sheriff  or  to 
a  bailiff  Laurence  v.  Chaudière,  17  L.  C.  J.  83,  C.  C.  1873  ;  Mathim 
V.  BrasseaUy  4  R.  L.  525,  C.  C.  1873.  Contra  :  BeevesY,  Archambaulty 
15  L.  C.  J.  83,  C.  0.  1871. 

5.  They  may  be  addressed  to  the  défendant.  Mathieu  v.  Brosseau, 
4ILL.  525,  C.  C.  1873. 

49.  The  writ  must  state  the  names,  the  occupation  or 
quality  and  the  domicile  of  the  plaintiff,  and  the  names  and 
actual  résidence  of  the  défendant. 

In  actions  upon  bills  of  exchange  or  promissory  notes  [or 
any  other  private  writings,  whether  negotiable  or  not,]  it  is 
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«ufficient  to  give  tbe  initiais  of  the  Christian  or  first  names 
of  the  défendant,  such  as  they  are  writteu  upon  such  bill8> 
notes  or  instrument. 

When  a  corporate  body  is  a  party  to  the  suit,  it  is  suffi- 
cient  to  insert  its  corporate  name  and  to  indicate  its  princi- 
pal place  of  business.  Ord,  1667,  tiL  vi,,  arts.  2, 6  ;  25  Oeo, 
IIL  c.  2,  5.1;  12  F.c.  38,  «.50;  G.  S.  L  G,  c.  64,  «.  29  ; 
O./Sf.  Ce.  63,«.l,  c.  65,8.  4;  G. P.  Gmeve,  S^ \  G  F.  G  61, 

1.  In  an  action  agaiust  the  master  of  a  Tessel  then  in  Québec,  it  was 
held  Buffîcient  to  describe  him  by  the  initiais  of  hia  Christian  name  as 
he  had  giren  them  at  the  Oustom-house,  especially  as  his  occupation, 
^c,  were  correctly  giveo.    Cloony  v.  NeU,  17  L.  C.  R.  262,  S.  C.  1867. 

2.  Where  exception  to  the  form  was  filed  in  an  action ,  on  the  ground 
that  the  défendant  was  desoribed  as  residing  in  the  village  of  St.  Jean 
Baptiste,  whereas  the  proper  name  of  the  parish  in  which  he  resided 
was  St.  Jean  Baptiste  de  Rouville,  and  it  was  proved  that  there  were 
two  parishes  of  that  name,  one  of  Bouville  and  one  of  Roxton,  the 
^description  was  held  to  be  sufficient.  Oigan  db  Hotte,  2  L.  C.  J.  193  and 
8  L.  C.  R.  271,  S.  C.  1868. 

3.  On  a  capias,  where  motion  was  made  to  quash  the  writ  on  the 
ground  of  irregularities  in  the  affidavit — Held,  that  the  plaintiff  being 
described  as  ''  of  the  city  of  Elingston,  Canada  West,"  was  a  suffirent 
indication  of  his  domicile.     Berry  é  May,  13  L.  C.  R.  1,  S.  C.  1859. 

4.  A  défendant,  styled  in  the  writ  and  déclaration,  meiwisier,  pleaded 
by  exception  to  the  form  that  he  was  not  and  never  had  been  a  menui- 
4iier,  but  that  he  was  a  contractor  and  trader,  and  on  proof  the  exoep* 
tion  was  maintayied  in  the  Court  below,  but  in  appeal  it  was  held,  that 
the  quality  of  menmsier  was  made  out  in  évidence,  the  défendant  hav- 
ing  in  authentic  deeds  designated  himself  by  such  quality,  and  that, 
even  if  he  were  a  contractor,  such  quality  is  reconcilable  with  that  of  a 
menmsUr.    Bouchère  Lemoine  et  al.,  10  L.  C.  R  456,  Q.  B.  1860. 

5.  Where  a  writ  of  summons  described  the  défendant  as  of  St.  Hya- 
cinthe, whereas  he  in  fact  lived  in  the  parish  of  St.  Hyacinthe  le  Con- 
fesseur, and  there  were  three  distinct  places  in  the  district  of  Montréal 
kaown  respectively  as  the  town  of  St.  Hyacinthe,  the  Parish  of  St. 
Hyacinthe,  and  the  Parish  of  St.  Hyacinthe  le  Confesseur — Held,  on 
an  exception  to  the  form,  that  such  description  was  quite  suffident,  and 
the  exception  was  dismissed.  Lyman  et  al,  y.  OKamard,  1  L.  C.  J.  183, 
«.  0.  1857. 
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6.  Where,  in  an  action  on  a  promissory  note  against  two  défendants, 
one  of  ihem  residing  in  the  town  of  Sherbrooke  was  deaoribed  as  of  the 
townahip  of  Orford — Held,  reversing  the  judgment  of  the  Court  below 
on  an  exception  to  the  form,  that  as  the  township  of  Orford  incLnded 
that  port  of  Sherbrooke  in  which  the  défendant  lived,  that  he  had  been 
properly  described,  and  the  exception  to  the  form  must  therefore  be 
dismissed.     Morse  db  Brooks  et  al.,  2  L.  0.  J.,  39,  Q.  B.  1867. 

7.  Where  the  writ  sets  forth  only  one  of  plaintiff's  three  names  and 
indicates  the  others  by  initial  letters,  the  action  wiU  be  dismissed  on 
exception  to  the  form.  Ocmthier  y.  CàUaghan,  3  Q.  L.  B.  384,  C.  G. 
1877. 

8.  Where  plaintiff  gives  his  Christian  name  as  "  Thomas,''  proof 
that  he  sometimes  signed  '^  Thomas  J."  and  sometimes  '*  Thomas,"  is 
not  Boffîcient  to  support  an  exception  to  the  form  alleging  that  he  had 
heo  Christian  names.  Heam  v.  Molotiy,  3  Q.  L.  R.  339,  Q.  B.  1877  ; 
1  Légal  News,  43. 

9.  The  description  of  plaintiff  as  carrying  on  the  trade  and  business 
of  banking  in  the  city  and  district  of  Montréal  and  elsewhere  without 
stating  where  it  had  its  princijpal  office  is  suffîcient.  Bi^'eau  db  The 
Bank  of  BrUish  Narth  America,  21  L.  0.  J.  261,  Q.  B.  1876. 

10.  Plaintiff  may  maintain  an  action  in  the  name  (Henry  8.  Scott) 
specified  in  the  lease  without  any  further  désignation  of  his  second 
Chriatiwi  name.     ScoU  v.  Hardy  et  mr,  4  Q.  L.  R.  215,  S.  C .  1878. 

11.  Where  the  writ  of  summons  sets  forth  the  domicile  instead  of 
the  actual  résidence  of  the  défendant,  the  action  will  be  dismissed 
upon  exception  being  ûled.  Mcvrtd  ▼.  Flamondon,  22  L.  C.  J.  107, 
8.  C.  1878. 

30.  The  causes  of  action  must  be  stated  in  the  writ  or  in 
a  déclaration  annexed  to  it  C.  8.  L.  C.  c.  83,  sa.  84, 170,  Ord. 
1667,  tu.  m.  aH.l;  a  P.  C.  61. 

1 .  An  action  will  be  dismissed  on  exception  if  the  amount  demanded 
is  expressed  in  figures  in  the  déclaration.  Eivet v.  Boisson,  IIL.  0.  R. 
493,  S.  C.  1861. 

2.  \\liere  persons  are  sued  as  partners,  and  a  cause  of  action  is  estab-  ^ 
hshed  only  against  one  individually ,  the  action  will  be  dismissed  in  toto . 
FUteher  y.  Forhes  et  al.  22  h.  C.  J.  24,  S.  C.  1869  ;   and  Bitchie  y. 
Thomas  etaL  ;  Boy  y.  Blagdon  db  Boucher  :  supra  art  17. 

3.  If  ihere  be  a  spécial  agreement,  an  tuc^nindebitatusassMmptitynïi 
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not  lie.  Hitchcock  y.  OroâUf  Fielders  t.  Blackstone,  2.  Rev.  de  Leg.  80  ; 
McOinnù  t.  McŒoshy  et  al.,  1  L.  C.  J.  193  ;  Ingham  y.  Kvrkpairick,  3 
L.  0.  J.  282. 

4.  But  where  a  balance  bas  been  struck  and  a  setUement  made  be- 
tween  partners,  an  action  in  assumpsit  will  lie.  Rohmêon  y.  Beiffeth- 
gtdn,  1  ReT.  de  Leg.  352  ;  Delagrave  v.  Hanna,  1  Rev.  de  Leg.  353  ; 
Marcoux  v.  Morris,  in  appeal,  1872. 

5.  In  an  action  in  wbich  the  law  directs  tbe  tenaiu  and  aboutissans 
to  be  set  ont  in  the  déclaration  it  is  not  sufficient  that  tbe  land  is  so 
described  that  the  défendant  must  necessarily  know  it.  The  descrip- 
tion must  be  such  as  will  enable  the  Court  to  award  judgment  as  to 
what  is  asked.     0*Connor  v.  Couture,  3  Rev.  de  Leg.  40.  K.  B.  1821. 

6.  In  a  hypothecary  action  the  plivintiff  in  his  déclaration  must 
describe  the  premises  which  he  claims  to  be  mortgaged  by  metes  and 
bounds  à  peine  de  mdlité.  FerroAiXt  v.  L*Evesque,  3  Rev.  de  Leg.  72, 
K.  B.  1819. 

7.  And  if  he  omits  to  do  so  his  action  will  be  dismissed  upon  excep- 
tion to  the  form.     Ib, 

8.  The  détails  of  an  action  need  not  be  annexed  to  or  mentioned  at 
length  in  the  déclaration,  nor  has  any  change  been  effected  in  this  re- 
spect by  the  Code.  La  Banque  Naiionale  v.  The  City  Bank,  3  R.  L.  28 
and  17  L.  C.  J.  197,  S.  C.  R.  1871. 

9.  In  an  action  dHnjures  the  tinie  and  place  when  and  where  the 
words  were  spoken  must  be  stated,  otherwise  the  action  may  be  dis- 
missed on  exception  to  the  form.  Ooudie  v.  Legendre,  3  Rev.  de  L^. 
39,  K  B.  1820. 

10.  In  an  action  on  a  contract,  the  contract  must  be  set  out  in  the 
déclaration.  Simard  v.  MathAirin,  2  Rev.  de  Leg.  208,  K.  B.,  and 
3  Rev.  de  Leg.  39,  K.  B.  1812. 

11.  In  an  action  on  a  promissory  note  payable  at  a  particular  place 
therein  mentioned — Held,  that  présentation  at  such  place  must  be  al- 
leged.  Plaintiff  allowed  to  amend.  Partridge  v.  McLeod,  2  R.  C.  237, 
S.  C.  1872. 

12.  But  it  is  not  necessary  to  allège  in  the  déclaration  that  the  note 
is  stamped  according  to  law.  Doyle  du  Clément,  10  L.  C.  J.  332,  8.  C. 
1866. 

13.  In  an  action  of  damages  for  libel  and  slander  containing  three 
counts  brought  against  three  persons,  described  as  ail  of  the  City  of 
New  York,  mercantUe  agents  and  co-partners,  carrying  on  business  in 
the  City  of  Montréal,  under  the  name,  style  and  firm  of  R  G.  Dun  & 
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Co.,  exœptionB  to  the  form  were  filed  by  two  of  the  défendants  on  the 
groimd  mter  alia  that  the  canse  of  action  was  insuffidently  libelled, 
inasmuch  as  it  was  alleged  that  the  défendant  falsely  and  maliciously 
did  oompose  and  write  in  a  certain  book  kept  in  the  office  of  the  défen- 
dants a  certain  false,  scandalous  and  malicious  libel,  to  the  effect  that 
ihe  said  plaintiff  was  not  reliable,  or  that  the  plaintiff  was  insolvent, 
or  words  to  that  effect,  but,  as  the  défendants  had  ref used  to  allow  the 
plaintiff  to  see  the  book  he  was  unable  to  state  the  exact  words  thereii^ 
wxitten — Hdd,  that  the  exception  was  well  founded,  and  the  action 
mnst  be  dismissed.  McDonald  y.  Ihm  et  cd,,  12  L.  0.  R.  345,  S.  C. 
1862. 

*14.  Plaintiff  brought  a  hypothecary  action  against  the  défendant  as 
the  holder  of  an  immoveable  hypothecated  by  a  third  party  for  a  debt 
dne  by  him  to  the  firm  of  which  plaintiff  was  a  member,  the  partner- 
ship  haying  been  dissolved  and  plaintiff  having  become  proprietor  of 
ail  the  debts  due  the  partnership— fTekl,  that  the  conclusions  of  the 
déclaration  praying  that  the  holder  be  condemned  to  pay  the  amount 
of  the  mortgage  against  the  said  immoveable  unless  he  preferred  to 
abandon  it,  were  illégal.    Renaud  v.  Froulx,  16  L.  C.  R.  476,  S.  C.  1866. 

15.  A  hypothecary  action  which  concludes  by  asking  that  the  défen- 
dant be  condemned  to  pay  the  claim  or  abandon  the  property  is  suffi - 
cient     Homier  t.  Lemoine,  14  L.  0.  J.  58,  S.  0.  1869. 

16.  The  plaintiff  in  a  hypothecary  action  is  well  founded  in  demand- 
ing  a  Personal  condemnation  against  the  tiers  detent&wr  unless  he  pre- 
fers  to  give  up,  &c.  La  Société  de  Construction  Métropolitaine  y.  Bour- 
oêsa,  20  L.  C.  J.  304,  S.  C.  1876. 

17.  In  an  action  in  revendication  the  title  on  which  the  plaintiff 
claims  must  be  distinctly  stated  in  the  déclaration,  and  if  it  is  not  it  is 
a  gfiod  cause  of  exception  to  the  form.  Poulhiot  y.  Scott^  3  Rev.  de 
Leg.  195,  K.  B.  1820.     Contra  :   Tourigny  y.  Bouchard,  infrà  art.  866. 

18.  And  where  the  défendant  pleaded  that  the  plaintiff  did  not  ask 
by  his  déclaration  to  hâve  the  attachment  in  revendication  declared 
good  and  valid  and  that  the  effects  seized  be  delivered  up  to  him — 
fieU,  confirming  the  judgment  of  the  Court  below,  to  be  unnecessary, 
as,  by  the  writ,  the  défendant  was  called  upon  to  show  cause  why  the 
attachment  should  not  be  declared  good  and  valid,  which  was  équiva- 
lent to  a  demand  that  the  effects  seized  be  delivered  to  the  plaintiff, 
and  the  writ  and  déclaration  should  be  oonsidered  as  one.  Jackso^h  <Sc 
FiUeoM,  15  L.  0.  R  60,  Q.  B.  1864. 

19.  When  the  particulars  of  plaintiff's  demand  are  not  disclosed  by 
the  déclaration,  and  no  biU  of  particulars  is  therewith  filed,  such  bill 
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of  particulara  may  be  filed  at  the  enquête,  if  the  défendant,  instead  of 
moving  to  difimiBS,  pleads  to  the  action.  Westrop  db  Nichol  et  ai,  2 
L.  C.  J.  194,  S.  0.  1868. 

20.  In  a  caae  of  c&piBa—Meld,  that  the  30th  Rnle  of  Practice,  allow- 
ing  the  défendant  to  move  to  difimiss  the  action  when  the  particulara 
of  the  demand  açe  not  disdosed  by  the  déclaration,  and  no  bill  of  par- 
ticulara is  filed  therewith,  does  not  apply,  even  in  the  case  when  the 
défendant  is  in  jail  under  capias,  where  a  paper  purporting  to  be  a  bill 
of  particulara  ïb  filed  with  the  déclaration,  though  such  paper  do  not 
contain  a  detailed  statement  of  the  whole  of  plaintifTs  demand.  Hem- 
dersor,  db  EmUs,  2  L.  0.  J.  187,  S.  C.  1858. 

21 .  The  filing  of  a  déclaration  with  a  writ  of  attachment  in  compul- 
sory  liquidation  under  the  luBolvent  Act  of  1869  is  irregular.  Mcln- 
tosh  é  Davis  et  oZ.,  14  L.  C.  J.  235,  S.  0. 1870. 

91.  The  formalities  mentioned  in  articles  46,  48,  49  and 
50  are  required  on  pain  of  nullity. 
Ord.  1667.  tit  vi.,  arts,  1,  2. 

SU.  If  the  object  of  the  demand  is  a  thing  certain,"  it 
should  be  described  in  such  amanneras  clearly  to  establish 
itfl  identity. 

If  it  relates  to  a  corporeal  immoveable,  the  nature  of  such 
immoveable,  the  city,  town,  village,  parish  or  township, 
Street,  range  or  concession  wherein  it  is  situated,  and  also 
the  lands  cont^rminous  to  it,  should  be  mentioned. 

K  it  is  a  body  of  land,  known  imder  a  particular  name, 
it  is  sufficient  to  give  its  name  and  its  situation.  ' 

If  the  immoveable  forms  part  of  a  township,  parish,  city, 
town  or  village,  the  lots  in  which  are  numbered,  it  is  suffi- 
cient to  state  its  number. 

If  the  demand  relates  to  rents  constituted  for  the  rédemp- 
tion of  seigniorial  rights  or  to  rights  relating  to  any  seigni- 
ory,  they  must  be  described  according  to  the  provisions  of 
the  Act  27  and  28  Vict.,  ch.  39. 

Ord.  1667,  tU.  ix.,  arts.  3,  4  ;  C.  S.  L.  C.  c.  41,  ss.  26,  28 
§  2  ;  c.  37,  s.  74;  C.  P.  C.  64;  C.  P.  L.  173. 
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9S.  The  writ  of  summons  and  the  déclaration  served  up- 
on  the  défendant  and  filed  in  the  oflBice  of  the  prothonotaiy 
may  be  amended  or  altered  with  the  leave  of  the  Court. 
The  amendment  cannot  be  allowed  if  it  changes  the  naturo 
of  the  demand. 

C.  8.  L.  a  c.  83,  8.  67;  PoweU,p.  188. 

1.  A  plaintifT  cannot  amend  hia  déclaration  so  as  to  subsbitute  one 
action  for  another.     Ckugrain  &  Fay,  3  Rey.  de  Leg.  40,  K.  B.  1817. 

2.  Tnan  action  of  damages  against  a  custom  house  ofScer,  where 
aie  dedaratiou  omitted  to  state  that  the  notice  had  been  given  to  de- 
fendant  as  reqnired  by  law — Hdd,  that  although  the  three  months 
had  expired  within  which  the  action  coold  be  brought,  the  plaintifT 
wonld  be  permitted  to  amend  his  déclaration  on  payment  of  costs. 
Brttder  db  Bell,  4  L.  0.  R.  101,  S.  C.  1863. 

3.  Where  the  plaintiff  was  allowed  to  amend  his  déclaration  during 
mu^uèU — Hddy  that  he  could  not  proceed  with  his  enquête  until  the 
défendant  had  been  allowed  to  plead  de  novo,  Mann  et  cd,  y.  Lcmibey 
6  L.  C.  J.  301,  S.  C.  1862. 

4  The  plaintiff  may  amend  the  déclaration  in  order  to  make  it  agrée 
with  the  f  acts  proyed,  and  the  costs  are  at  the  discrétion  of  the  Court. 
FroQiingham  y.  QUberty  3  L.  C.  J.  136,  S.  0.  1836. 

6.  It  is  not  compétent  for  the  plaintiff  to  moye  on  a  final  hearîng  on 
the  merits  of  an  exception  to  the  f orm  to  amend  his  written  déclara- 
tion. Glemow  et  oL  v,  McLaren  et  al,,  17  L.  C.  J.  328,  and  4  B.  L. 
668,  S.  C.  1872. 

6.  .Where  the  plaintiff,  after  examining  seyeral  witnesses,  moyed 
that  he  might  amend  his  déclaration  so  that  it  should  agrée  with  the 
facta  proyed — Held,  that  the  motion  was  prématuré,  and  that  the  pro- 
yisions  of  the  article  of  the  Gode  relied  on  applied  only  when  the  case 
was  upon  the  merits.     Beard  y.  McLa/ren,  18  L.  C.  J.  78,  S.  C.  1874, 

7.  Where  in  an  action  to  recoyer  the  yalue  of  three  hundred  bushels 
ol  grain,  the  plaintiff,  by  the  prayer  of  his  déclaration,  only  claimed  for 
three  bushels — Held,  that  judgment  for  more  than  three  bushels  might 
be  rendered,  as  it  was  manifest  from  the  preceding  portion  of  the 
déclaration  that  the  plaintiff  reaily  claimed  three  hundred  bushels. 
Lcmourmx  y.  MoUewr,  19  L.  0.  J.  110,  S.  C.  B.  1874. 

8.  Where  the  plaintiff,  in  an  action  in  reyendication,  had  omitted  ta- 
inolnde  in  hia  prayer  ail  that  was  necessary  to  obtain  his  demand — 
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Hddj  that  he  would  not  be  allowed  to  make  supplementary  condu- 
aions,  but  must  proceed  by  motion  to  amend.  Foviin  as  Langlois,  10 
L.  0.  R.  322,  C.  C.  1860. 

9.  Where,  in  an  action  against  the  endoner  of  a  note,  the  plaintiff, 
in  his  déclaration,  alleged  that  the  note  was  made  on  the  12th  of  July 
instant,  ilistead  of  the  sixteenth — Held,  on  demurrer,  that  the  subsé- 
quent allégation  in  the  déclaration  that  the  défendant  had  promised  to 
pay  since  the  protest  of  the  note  would  not  cover  the  defect,  and  the 
plaintiff  was  allowed  to  amend  on  payment  of  costs.  HdlÀ^joeU  y. 
Mxdiin,  5  L.  C.  J.  76,  S.  C.  1861. 

10.  And  in  a  case  where  the  plaintiffs  moved  to  amend  their  décla- 
ration during  the  enquête,  the  motion  was  granted  on  payment  of  fuU 
costs,  as  in  an  action  settled  at  the  stage  where  the  action  then  was, 
viz. ,  after  the  inscription  for  enquête.  Syme  db  Heward,  6  L.  C.  J. 
311,  S.  C.  1866. 

11.  Where  the  déclaration  asked  for  a  judgment  for  goods  sold,  etc., 
and  the  plaintiff  desired  to  extend  the  action  to  one  of  aocount  and 
for  promissory  notes,  biUs,  rents  and  interest,  etc. — ffeld,  that  thèse 
amendments  would  change  the  nature  of  the  action  and  therefore  could 
not  be  granted.  Lamb  v.  Mann  et  al.  ,6  L.  C.  J.  287,  S.  C.  1862  ; 
Vertner  v.  Seguiy  4  Q.  L.  R.  6,  S.  C.  1878. 

12.  Where  a  motion  to  amend  a  déclaration  has  been  made,  the 
amendment  must  be  made  on  the  face  of  the  déclaration,  and  an  oi>- 
portunity  must  be  given  to  défendant  to  replead  before  judgment  can 
be  rendered.    Covnwyer  v.  Tourquin,  1  L.  C.  L.  J.  110,  S.  O.R.  1865. 

13.  Where  a  female  was  sued  as  a  widow,  when  in  reality  she  was 
the  wife  of  the  other  défendant,  who  was  sued  in  his  quality  of  exécu- 
ter to  a  wiU,  and  the  retum  of  service  established  that  the  copy  of  the 
writ  and  déclaration  for  the  female  défendant  was  lef t  with  the  maie 
défendant  personally,  plaintiff  was  allowed  to  amend  the  writ  and 
déclaration  so  as  to  describe  the  female  défendant  correctly.  ConnoUy 
Y.  BonneviOe  et  al.,  11  L.  C.  J.  192,  S.  C.  1866. 

14.  Motion  to  amend  the  writ  and  déclaration  after  hearing  of  an 
exception  to  the  form,  may  be  allowed  on  payment  of  ail  costs,  and 
the  exception  be  dismissed.  Bousquet  y.  Jodoin  et  al,  10  L.  C.  J.  199, 
S.  C.  1866. 

15.  A  plaintiff  cannot  increase  the  amount  of  his  demand  by  a  mo> 
tion  to  amend  his  déclaration  to  that  effeci  Senecal  y.  Lemoine,  13 
L.  0.  J.  56,  S.  C.  1869. 

16.  Where  an  opposant  moyed  to  amend  his  opposition  by  altering 
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a  number  cm  ihe  endorsation,  and  ihe  plaintiff  moved  to  reject  the 
opposition  as  haviog  been  filed  under  a  wrong  number,  the  former 
motion  waa  dismissed,  and  the  latter  granted  with  costs.  Joseph  v. 
Coy  A  Coy,  1  L.  0.  J.  2,  S.  C.  1866. 

17.  The  défendant  was  summoned  to  appear  by  his  oopy  of  the  writ 
on  the  24th  April,  1860,  instead  of  1861,  and  pleaded  by  peremptory 
exception  to  the  f orm — Heldf  that  the  défendant  not  having  been  pro- 
perly  summoned,  the  Court  had  no  power  or  jurisdiction  to  permit  the 
plaintiiT  to  amend  his  writ.  Biais  é  Lampson,  12  L.  0.  K.  23,  S.  0. 
1861. 

18.  A  motion  to  amend  a  writ  by  inserting  the  proper  domicile  of 
tiie  plaintifiT,  who  haa  been  described  as  living  in  a  parish  différent 
trom  that  in  whioh  he  really  resided,  will  be  granted,  on  payment  of 
oœts  of  the  exception  to  the  form.  Qiguere  v.  Bea/iipcwlaiyb  et  al.,  5 
R.  L.  51,  0.  C.  1873. 

Vide  infra  AfU,  117,  320. 

For  AmetuimeiU  of  Retum,  vide  Arts.  80, 159. 

For  Dela/y  to  Answer  Amended  PUading^  vide  Art.  142. 

19.  Action  was  brought  by  a  widow  against  the  executors  of  her 
hnsband  in  destitution  of  their  quality.  After  plea  no  proceedings 
were  taken  for  a  considérable  time,  but  at  last  the  plaintiff  moved  to 
be  allowed'to  file  a  supplementary  déclaration,  based  on  facts  that  had 
since  arisen.  The  application  was  granted  in  the  Superior  Court,  but 
on  appeal,  the  judgment  was  reversed,  on  the  ground  that  it  was  not 
compétent  to  add  to  the  déclaration  facts  which  had  arisen  since  the 
institution  of  the  action.  Oadbois  y.  Trudeau  e^  oZ.,  3  R.  C.  52,  Q.  B. 
1872. 

Marsolaiê  t.  Lesage,  1  L.  C.  J.  42,  S.  C.  1856  ;  Contant  v.  Lamontagne 
«*  «0.,  17  L.  C.  J.  24,  S.  C.  1873. 

84L  No  party  can  be  sjimmoned  on  a  Sunday  or  a  holi- 
day  without  the  express  leavô  of  a  judge. 

Pothier,  Proc.  7  ;  1  Pig.  134,  notes  a,b;C.  P.  C.  63, 1037  ; 
0.  P.  L.  207. 

See  Art.  2  supra  as  to  *'  Holidays.'' 

SUi.  No  summons  can  be  served  bef  ore  [seven  o'clock  in 
Uie  moming,  or  after  seven  o'clock  in  the  af temoon]. 

This  provision  does  not  apply  however  to  cases  of  capioa 
ad  respondend/am. 
4 
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Poth.,  Proc.  7  ;  Pig.  134  ;  La/wa  XII.  Tables  tit.  7,  L.  8  ; 
a  P.  a  1037. 
Robvnson  v.  McCormack,  l  L,C.R27  ;  1  Rev.  de  Leg.  44. 

1.  The  rule  with  regard  to  the  hours  of  senrioe  is  à  peine  de  nuUUé, 
— JTiimey  <fc  Perfciiw,  13  L.  0.  R.  302,  Q.  B.  1863. 

96.  Service  is  effected  hj  leaving  with  the  défendant  a 
copy  of  the  writ  of  summons,  and  of  the  declarafion,  if 
there  is  one. 

The  copy  must  be  certified  either  by  the  prothonotary  or 
by  tho  attomey  for  the  plaintiflf,  or  by  the  sheriff,  when  the 
service  is  to  be  made  by  him. — C,  8.  L.  C,  c.  83,  8.  3,  §  3  ;  8. 
6,  §3;  8.  44;.  a  P.  a.  65. 

1.  A  duplicate  déclaration  îb  équivalent  to  a  certified  copy. — Gugy 
<fe  Browfiy  3  R.  L.  446,  S.  C.  1871. 

2.  Where  a  copy  of  the  déclaration,  having  the  original  writ  of  sum- 
mons anmexed,  had  been  served  upon  the  défendant,  instead  of  the 
copy  of  the  writ,  and  the  bailiff  having  made  his  retum  on  the  copy, 
the  plaintiff  obtained  another  original  writ,  which  he  substituted  for 
the  copy,  and  the  défendant  took  exception  to  the  service — HeUL,  that 
on  default  of  the  défendant  to  produce  the  writ  left  with  him,  to  com- 
pare with  that  on  which  the  retum  was  made,  the  service  was  good  and 
sufficient,  and  the  exception  was  dismissed.  FUion  et  al.  v.  DeBeau- 
j«*,  5L.  C.J.  128,  S.  C.  1860. 

3.  Where  in  an  inscription  en  fwix  the  question  arose  as  to  the 
effect  of  the  omission  of  the  word  **  deputy  **  before  the  letters  P.  S.  C. 
after  the  signature  of  the  deputy  prothonotary  to  a  copy  of  a  writ — 
Heldy  that  not  only  the  word  deputy  ]jut  the  letters  P.  S.  C.  were  en- 
tirely  unnecessary,  and  the  omission  of  them  in  the  copy  of  the  writ 
could  not  in  any  way  affect  the  writ  or  service.  McLimont  v.  Robin, 
15  L.  C.  R.  101,  S.  C.  1865. 

4.  The  exhibition  of  the  original  pleading  or  paper,  at  the  time  of 
the  service  of  the  same,  is  not  necessary.  Etais  v.  Lampson,  12  L.  0. 
R.  23,  S.  0.  1861. 

5.  But  a  bailiff  serving  a  writ  of  summons  issued  out  of  the  Circuit 
Court  must  inform  the  défendant  of  the  nature  and  contents  of  the 
action.     Laidkbw  v.  JanUeson  et  vir,,  15  L.  C.  R  271,  C.  C.  1865. 

Por  service  out  of  district,  au  Art.  461  Fost, 
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97.  Service  most  be  made  either  upoû  the  défendant  in 
person,  or  at  his  domicile,  or  at  the  place  of  his  ordinary 
résidence,  speaking  to  a  reasonable  person  belonging  to  the 
family. 

In  the  absence  of  a  regular  domicile,  service  may  be  made 
npon  tjie  défendant  at  his  office  or  place  of  business,  if  he 
hasone.— (7.iSf.i.ac.  83,88.  44.,173;  0.P.G.6S;  iGhUty'a 
Arch.  PracHce,  184  ;  G,  P.  L.  190. 

L  A  retum  of  service  of  prooess  ad  respondendum  upon  a  grown  per- 
ton  on  the  timber  attached,  Ib  no  service,  and  cannot  be  proceeded 
upon.    McDonald  v.  McDmneli,  3  Rev.  de  hég.  305,  K.  B.  1811. 

2.  Service  of  a  writ  of  summons  by  leaving  a  copy  with  the  book- 
keeper  of  the  hôtel,  where  the  défendant  osually  stops,  is  insufficient . 
McDonald  et  al.  v.  Seymowr,  4  L.  0.  R.  356,  S.  0.  1854. 

3.  Héldy  on  an  exception  to  the  f  orm,  that  service  of  a  writ  and  de- 
daration  oould  not  be  legally  made  by  leaving  copies  thereof  with  a 
servant  girl  at  a  boarding-honse  where  défendant  |wa8  stopping,  inas- 
mnch  as,  by  the  law  of  this  country  and  by  the  Provincial  Ordinanoe 
of  1785,  the  writ  and  déclaration  ought  to  be  served  on  the  défendant 
personally,  or  left  at  his  house  with  some  grown  and  reasonable  person 
there.  The  Champlain  and  8L  Lawrence  Baikoay  Company  v.  EiuêelUf 
«  L.  C.  R.  477,  S.  C.  1866. 

4.  Service  of  prooess  "  at  the  late  domicile  "  is  not  good.  Oalduodl 
V.  MoffaU,  3  Rev.  de  Léaf.  304,  K.  B.  1809. 

6.  Retum  of  service  at  the  domicile  of  the  défendant,  without  say- 
ing  that  the  offîcer  spoke  to  any  person,  is  no  service  in  a  defatdt  case. 
Oouet  V.  Bragg,  3  Rev.  de  Lég.  307,  K.  B.  1818. 

6.  Where  the  retum  described  the  service  as  upon  a  '*  growing  per- 
son,*'— Heldy  to  be  no  service,  as  such  a  person  might  be  a  child  of  an 
hour  old,  and  there  was  therefore  no  certainty  in  the  description.  Per» 
ramU  t.  Binei,  3  Rev.  de  L^.  307,  K  B.  1820. 

7.  A.  défendant  lodging  at  the  private  dwelling  house  of  another, 
but  in  rooms  partly  furnished  by  himself,  and  taking  his  meals  else- 
where,  is  validly  served  by  leaving  the  copies  of  writ  and  déclaration 
at  the  door  of  the  house  where  he  is  lodgiag,  speaking  to  a  servant 
employed  and  living  there.  Ueam  é  Màlony,  3  Q.  L.  R.  339,  Q.  B. 
1877. 
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58.  [In  ail  cases  in  which  the  défendant  résides  ia  the 
aame  domicile  with  the  plaintiff  he  must  be  served  persou^ 
ally,  unless  the  court  grants  leave  to  serve  him  otherwise.] 

59.  If  there  are  several  défendants,  they  are  served  in 
the  manner  above  mentioned,  separately  and  distinctly,  and 
a  copy  of  the  summons  is  left  with  each  of  them,  except  in 
the  cases  hereinafter  provided.    Pothier,  Proc,  p.  7. 

-CO.  Service  upon  a  gênerai  partnership  may  be  made  at 
its  place  of  business,  if  it  has  one,  and  if  it  has  not,  upon  one 
of  the  partners. 

Ane,  Deniz.,  Vo.  Ajov/memeTU,  No.  27  ;  Vo.  Sodété,  No, 
27  ;  Encyclop.  de  Droit,  Vo.  AjowmemerU,  p.  257  ;  Notw. 
Deniz.  Vo,  Assignation,  §  7,  No.  13  ;  12  Vict  c.  46,  «.  4  ; 
a  P.  C.  69,  §  6  ; 

Berthelot  v.Oalameau,  Law  Reporter,  109  ;  C.  S,  C.  c.  60, 
s.  12  ;  a  8,  L.  0.  c.  65,  8.  4,  §  3;  4  Pardessus,  No.  796  ; 
Nouv.  Pig.,  pp.  194, 12  ;  Code  :  *' Société,''  Art.  6  ;  HincUey 
V.  Smith  et  al,  22  April,  1848,  at  Montréal  :  C.  P.  L.  198. 

1.  The  service  of  an  action  at  the  place  of  business  of  a  firm  or  part- 
nership, in  a  différent  district  from  that  in  which  the  writ  ÎBsued,  eyen 
when  one  of  the  members  of  such  firm  is  domiciled  in  the  district  in 
which  such  action  is  brought,  is  insufficient.  Podon  ei  al.  v.  MaUéial,, 
13  L.  0,  R.  127,  S.  C.  1863. 

2.  Personal  service  on  one  of  the  members  of  a  oo-partnevship  is 
binding  upon  the  whole  firm,  in  like  manner  as  a  service  made  at  the 
office  or  place  of  business  of  the  firm.  Dechene  y.  Fa/uchêr  et  al.,  13 
L.  0.  R.  415,  0.  C.  1863. 

€1.  Service  upon  a  joint  stock  company  may  be  made  at 
its  office,  speaking  to  a  person  employed  in  such  office,  or 
elsewhere,  upon  its  président,  secretary  or  agent. 

23  Vict,  c.  31,  s.  56  ;  O.  P.  0.  69,  §  6. 

L  A  public  joint  stock  company,  like  the  Montréal  Telegraph  Com- 
pany, may  be  legally  served  atany  one  of  its  business  offices.  Poooud 
V.  Tke  Montréal  TeUgrapkCompairvy,  2  R.  L.  601,  0.  C.  1871. 
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2.  And  the  service  in  snoli  case  mnst  be  made  where  the  oontraot 
WM  entered  into.     Ib. 

3.  A  corporation  cannot  be  legally  served  ai  the  office  of  a  person 
who  does  business  for  the  corporation,  out  of  the  district  where  the 
office  of  the  company  is.  PattUon  v,  The  Mutual  h\mrance  Company 
of  Stanstêod  de  Sherbrooke,  16  L.  C.  J.  25,  S.  C.  R.  1870. 

4  Inoorporated  companies  must  be  served  at  their  principal  office 
and  place  of  business  where  their  books  are  kept  and  their  meetings 
held.     Toupin  v.  The  St.  Francis  Mine  Company,  5  B.  L.  209,  S.  0. 

iwa. 

6.  In  an  action  on  an  insurance  policy  issued  in  Upper  Oanada, 
where  the  chief  office  and  place  of  business  of  the  company  was  sita- 
ated,  service  having  been  mado  on  the  agent  at  Montréal — Hdd,  insuf- 
fident^  the  agent  not  having  charge  of  an  office  of  the  company  for  the 
transaction  of  business  generally.  McPherson  et  al.  v.  The  StloMrenoe 
amd  Iniand  Marine  Insurance  Company,  5  L.  C.  R.  403,  a  0. 1853. 

6.  Service  of  a  process  against  the  Grand  Trunk  Railway  Company, 
made  at  one  of  its  stations,  was  held  to  be  insufficient  ;  such  service 
should  hâve  been  made  at  their  principal  place  of  business.  Legeiidre 
▼.  The  Grand  Trwnk  Bailvxiy  Company  of  Canada,  6  L.  C.  R.  105,  C.O. 
1856. 

62.  If  the  partnership  bas  no  known  office  or  place  of 
bosiness,  nor  any  known  président,  or  secretary  or  agent, 
npon  a  retum  to  that  effect,  the  court  or  judge  may  order  it 
to  be  summoned  by  a  notice  to  be  inserted  during  one 
month  in  at  least  one  newspaper,  and  such  notice  is  held  to 
be  a  sufficient  service.    Ibid, 

L  A  service  of  process  on  the  ''  last  président/'  on  the  *'  late  sec- 
retary "  and  on  the  '*  last  secretary  **  of  a  corporate  company,  in  the 
absence  of  any  known  or  discoverable  office,  was,  on  an  exception  to 
the  form,  held  insufficient.  Booth  v.  The  Mon^eald:  Bytovm  BaUuxvy 
Company,  3  L.  0.  J.  196,  S.  0.  1859. 

68.  Service  upon  abody  corporate  is  made  in  the  manner 
provided  by  its  charter,  and  in  the  absence  of  such  provi- 
tion,  m  the  manner  prescribed  in  the  two  preceding  articles. 
Ihid. 
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31  Vict.,c.  34(Que.). 

"  The  Joint  Stock  Companies  G^eral  Clauses  Aot." 

"  41 .  Service  of  ail  manner  of  summons  or  writ  whatever  upon  th» 
Company,  may  be  made  by  leaving  a  copy  thereof  at  the  office  or  cbief 
place  of  business  of  the  company,  with  any  groifn  person  in  charge 
thereof,  or  elsewhere  with  the  président  or  secretary  thereof  ;  or,  if  the 
Company  hâve  no  known  office  or  cbief  place  of  business,  and  hâve  no 
known  président  or  seeretary,  then,  upon  retum  to  that  effect  duly 
made,  the  Court  shall  order  such  publication  as  it  may  deem  requisite 
to  be  made  in  the  premises,  for  at  least  one  month,  in,  at  least,  one 
newspaper  ;  and  such  publication  shall  be  held  to  be  due  service  upon 
the  Company." 

Section  50  of  31  Vict.  c.  25,  ''An  Act  respecting  the  incorporation 
of  Joint-Stock  Companies,"  is  similar. 

1.  In  an  action  against  the  school  commissioners  of  a  munieipality— r 
Hdd,  that  the  service  of  the  writ  of  summons  made  at  the  domicile  of 
the  secretary-treasurer  of  the  défendants  was  null.  The  School  Com- 
missioners for  the  Munieipality  of  the  Farish  of  8t  Pierre  de  Sorel  v, 
The  School  Commissioners  for  the  Munieipality  of  the  Town  of  William 
Henry,  3  L.  0.  J.  189,  S.  C.  1857. 

2.  Service  on  a  municipal  corporation  may  be  made  by  leaving  a 
copy  of  the  summons  with  the  secretary-treasurer.  The  Corporalion 
of  the  County  of  Teirehonne  &  Valin,  9  L.  C.  R.  436,  Q.  B.  1859. 

64.  Foreign  companies  or  corporations,  and  ail  executors 
of  wills,  administrators,  or  représentatives  of  the  succession 
of  persons  having  had  property  in  Lower  Canada,  may,  if 
they  hâve  an  office  or  an  agent  in  Lower  Canada,  or  carry 
on  business  therein,  be  summoned  there,  in  the  manner  pro- 
vided  in  article  61,  and,  if  they  hâve  no  such  office,  in  the 
manner  prescribed  in  article  62. 

G.  S.  L.  C,  c.  91,  a.  3  ;  6  Z.  a  B.  403. 

35  Vict.  c.  6  (Que.)  : 

"  1.  Foreign  rail  way  companies  whocontrol,  either  as  owners  or  lessees, 
any  line  of  railway  extending  to  or  passing  through  the  Province  of 
Québec,  and  who  hâve  no  office,  président,  secretary,  or  agent  therein, 
are  sufficiently  summoned  by  service  made  upon  any  of  their  station- 
agents  or  depot-masters  in  charge  of  such  stations  or  dépôts,  belonging 
to  or  under  the  control  of  said  companies,  as  are  situated  within  thia 
Province.'* 
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1.  Where  a  saisie  arrêt  after  judgment  was  served  upon  an  Insurance 
eompany  (haying  its  principal  place  of  business  and  head  office  in  Eng- 
land,  but  its  chief  agençy  in  Montréal)  at  the  agençy  in  Montréal  where 
the  writ  of  summons  issued,  and  the  tiers  saisis  doubted  whether  there 
was  anj  service  binding  upon  them,  more  especially  as  the  policy 
had  been  granted  out  of  the  Province,  and  as  the  amount  of  the 
policy  was  payable  in  England — Heldy  on  the  contestation  of  the  décla- 
ration that  the  service  was  good  and  valid,  and  thç  Uers  saisis  were 
ordered  to  pay  the  amount  to  the  plaintiff.  Chapman  v.  Clarke  é  The 
Unity  Life  Inturaiice  Association,  3  L.  C.  J.  159  ;  S.  C.  1859. 

2.  A  travelling  insurance  agent  cannot  legally  represent' the  Com- 
pany in  judicial  matters  for  such  company.  Fattisoi^  d;  The  Mtutual 
Insurance  Company  ofStcmstead  and  Sherbrooke,  16  L.  C.  J.  25,  S.  C.  R. 
1872. 

6ff .  [Church  fabriques  and  vestries  are  served  by  leaving 
copies  of  the  summons  separately  with  the  cwré  or  rector,  or 
person  performing  his  functions  in  the  parish,  and  with  the 
then  acting  church-warden.] 

•6.  [Service  upon  masters  or  captains  of  shîps  or  other 
mariners,  who  hâve  no  domicile  in  Lower  Canada,  may  be 
made  on  board  the  ship  they  belong  to,  speakingto  a  person 
in  the  ship's  employ.] 

Carré  et  Ch,  p.  404,  note  2  ;  Fava/rd  de  Langlade,  p.  144, 
No.S;  7  Dalloz,  p.  779,  No.  9;  C.  P.  0.  68,  419  ;  C,  P.  L, 
199. 

67.  A  wif  e  separated  f  rom  bed  and  board  must  be  served 
separately  &om  her  husband. 

A  wife  not  separated  from  bed  and  board  is  sufficiently 
summoned  by  service  made  upon  her  husband. 

1  Rogron,  pp.  313-14;  Code  "Domicile"  Arts,  6,  8;  1 
Carré  et  Ch.  p.  400  ;  C.  P.  L.  192-3. 

1 .  In  an  action  against  a  wife,  separate  as  to  property  from  her  hus- 
hand,  plaintiff  served  a  copy  for  the  husband  upon  the  husband  himself 
at  his  domicile,  and  was  informed  by  the  husband  that  his  wife  was  out 
of  town,  whereupon  the  bailiff  left  without  leaving  a  copy  for  the  wife, 
and  nezt  day  another  bailiff  was  sent  with  another  copy  for  the  wife,  and 
the  door  being  opened  by  the  husband  again,  that  person,  as  soon  as  he 
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reoognifled  the  bailiff,  immediately  closad  it  in  his  face.  The  bailiff  then 
left  the  copy  intended  for  the  wife  on  the  floor  of  the  porch  where  he 
was  standing,  infonning  the  husband  at  the  same  time  through  the  door 
of  his  doing  8o.  The  défendant  appeared  and  attacked  the  service  and 
retum  by  exception  to  the  form,  alleging  the  absence  of  the  wife  from 
town  and  want  of  actnal  service.  The  plaintiff  did  not  answer,  but,  at 
the  argument,  urged,  among  other  things,  that  the  nullity  of  service,  if 
any,  was  covered  by  appearance. — Hdd,  that  though  snch  was  the  juris- 
prudenee  and  practioe  of  the  court,  prier  to  the  Ordinanoe  of  1667,that 
the  practioe  in  this  respect  was  now  entirely  changed,  and,  as  it  was 
necessary  to  appear  at  some  time  to  urge  a  gronnd  of  nullity  in  the 
proœedings,  that  it  was  much  better  to  do  so  before  the  case  had  gone 
to  judgment  and  a  large  amount  of  costs  incurred  ;  and  also  that  the 
service  at  the  domicile  of  the  husband  for  the  wife  was  sufficient  where 
the  wife  was  only  separated  as  to  property  and  not  de  torps  ;  that  the 
retum  of  the  bailiff  should  hâve  stated  upon  whom  he  served  it  and, 
not  having  done  so,  it  must  be  held  to  be  duU.  The  Trust  and  Loan 
Conpany  of  Upper  Canada  db  McKay  et  i^.,  3  L.  0.  J.  154,  S.  0. 
1859. 

2.  Service  of  one  copy  is  sufficient  to  bring  husband  and  wife,  sepa- 
rate  as  to  property,  before  the  court.  The  Trust  and  Loan  Company 
of  Upper  Canada  and  MackoAf,  9  L.  0.  R.  465,  Q.  B.  1859. 

Contra:  Dansereau  t.  ArchambavXt  et  al. y  21  L,  C.  J,  302;  1  Légal 
liem,  212  <fc  327  8.  0, 

68.  If  the  défendant  lias  left  or  has  never  had  his  domi- 
cile vn  Lower  Canada,  and  has  property  iherein,  the  court, 
orjudge,  or  the  prothonotary,  upon  a  retum  statingthat  he 
cannot  be  found  in  the  district,  may  order  him  to  appea^r 
within  two  months  from  the  last  publication  of  sy/ih  order. 

The  order  must  be  published  in  the  French  and  English 
languages,  and  be  twice  inserted  in  a  newspaper  published 
in  each  language  respectively  in  the  district  where  the  court 
is  held  ;  and  in  default  of  either  of  such  newspapers  in  such 
district,  then  it  is  inserted  in  a  similar  newspaper  of  the 
nearest  locality  ;  and  such  newspapers  are  indicated  in  tEè 
order  by  the  court  or  judge,  or  the  prothonotary.  C,  8,  L.  C. 
€,  83,  88. 68,  61,  a  P.  C.  69,  73. 
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35  rict.iC.  6.  (Que.) 

2.  The  first  paragraph  of  Article  68  is  amended  so  as  to 
read  as  f ollows  : 

"  If  the  défendant  bas  left  his  domicile  in  Lower  Canada,  or  bas 
neyer  had  any  snob  domicile,  but  bas  property  tberein,  tbe  court  or 
judge,  or  tbe  protbonotary,  upon  a  retum  stating  tbat  be  oannot  be 
found  in  tbe  district,  may  order  bim  to  appear  witbin  two  montbs 
from  tbe  last  publication  of  sucb  order." 

1.  In  an  action  against  tbe  curator  of  an  absentee's  estate,  tbe  only 
mode  of  impleading  tbe  absentée  is  by  callîtigliimin  by  ad^ertiaernent. 
WhUney  v.  Brewstery  3  L.  C.  R.  431. 

2.  In  an  action  against  tbe  curator  to  mi  Absâi)tee  to  account^-Hefd, 
to  be  nnnecessary  to  call  in  tbe  abB43ntee  hy  aclvortiacment;  and  that 
lerrice  on  the  curator  was  sufficient.  M^rphyt  f.  Knop^^  4  1^.  O.K* 
94^  a  0.  1863.  \  -  \  /  ^  j 

3.  A  bailiOTs  retum  on  a  writ  of  summonk  setti^  foirth  tbatvbf  haà 
taken  tbe  necessary  information  for  tha  pui-fïûae  ûf  iiading  tbe  d^feivd- 
ant  and  serving  bim,  and  tbat  be  waa  informed  that  he  Imd  left  the 
Province  of  Québec,  and  bad  no  longt^r  anv  doinitîiÎR  witliîii  \\\p.  v'ii\ii^& 
of  Sorel,  was  insuffident,  wbere  tbe  writ  sbowed  tbat  tbe  défendant 
was  formerly  of  tbe  Town  of  Sorei  and  was  now  absent  from  tbe  Prov- 
ince of  Québec,  but  possessing  real  estate  in  tbe  said  Town  of  Sorei, 
sufficient  to  autborize  tbe  calling  in  of  tbe  said  défendant  by  means  of 
advertiaement,  and  tbe  action  would  be  dismissed  on  exception  to 
ibe  form.  Thê  Mayor,  éc,  of  Sorel  v.  Newton,  3  R.  L.  394,  C.  G. 
1871. 

4.  An  absentée  cannot  legally  be  summoned  by  advertisement  on 
tbe  ground  tbat  be  bas  property  in  tbis  district,  wben  sucb  property 
consista  merely  of  a  bon  not  produced,  nor  proved  to  be  in  tbe  défend- 
ants possension.    Poirier  v.  Lareau,  21  L.  C.  J.  48,  Q.B.  1876. 

5.  Wbere  tbe  plaintifif  obtained  judgment  against  tbe  défendant  by 
default  as  an  absentée,  wbereas  be  resided  in  Lower  Oanada,  and  tbe 
défendant  brougbt  opposition  to  tbe  judgment  4/^n  d^cmMdler — Held^ 
tbat  tbe  opposition  must  be  maintained  witb  costs.  Armairong  v. 
CrocheHere  &  Crocheiiere,  1  L.  C.  J.  276,  S.  0.  1849. 

69.  Nevertheleaa,  and  withmU  préjudice  to  the  Tnode  of 
9wra7non8  mentioned  in  the  preceding  article,  when  a  défend- 
ant, having  property  in  Lower  Canada,  haa  no  longer  or 
has  never  had  a/ny  domicile  therein,  or  when  the  cau%e  of 
action  aroee  in  Lower  Canada  and  the  défendant  résides 
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v  * 

vn  Upper  Canada,  th^  judge  or  th^  proih(>^^ 
of  the  fact  by  affidav^U  or  otherwise,  may  grant  Uave  to 
serve  the  writ  of  summona  in  Upper  Canada,  a/ad  such  Uave 
ia  eTidoraed  va  writing  upon  the  writ,  which  may  ihen  be 
aerved  by  any  bailiff  of  a  County  Court  i/a  Upper  Canada, 
or  any  literate  person,  either  of  whoni  makes  an  afMavit  of 
service  awom  to  before  any  justice  of  the  peaee  of  the  county 
in  which  the  service  was  made,  or  before  a  commissioner  of 
the  Superior  Court  for  Lower  Canada,  or  by  omy  bailiff  of 
the  Superior  Court  for  Lower  Canada, 

22  Vict,  c.  6,  a.  68  ;  C  S.  L  C,  c,  83,  s.  63,  §§  1,  2. 

38  Vict  c.  9,  {Que)  : 

1.  Article  69  of  the  Code  of  Oivil  Procédure  of  Lower  Canada  \b 
amended  bo  to  read  as  foUowB  : 

"  69.  Nevertheless  and  without  préjudice  to  the  mode  of  summouB 
mentioned  in  the  preoeding  article  when  a  défendant,  having  property 
in  the  Province  of  Québec,  has  no  longer,  or  has  never  had  any  domi- 
cile therein,  or  when  the  cause  of  action  arose  in  the  Province  of 
Québec,  and  the  défendant  résides  in  the  Dominion  of  Canada,  the 
judge,  or  the  prothonotary,  upon  proof  of  the  fact  by  affidavit  or  other- 
wise,  may  grant  leave  to  serve  the  writ  of  summons  at  the  domicile  of 
the  défendant,  and  such  leave  is  endorsed  in  writing  by  him  upon  the 
writ,  which  fmay  then  be  served  by  any  bailiff  of  a  court  of  superior 
jurisdiction  in  the  place  in  which  the  service  is  to  be  made,  or  any 
literate  person,  either  of  whom  makes  an  affidavit  of  service,  swom  to 
before  any  justice  of  the  peace,  having  jurisdiction  in  the  place  where 
the  service  was  made,  or  before  a  commissioner  of  the  Superior  Court, 
for  the  Province  of  Québec,  or  by  any  bailiff  of  the  Superior  Court  for 
the  Province  of  Québec." 

FORM  No.  ar. 

In  connection  with  article  69. 

Affidavit  of  Service  tmder  article  sixty-nine  of  the  Code  of 
Civil  Procedv/re,  to  be  indorsed  on  the  Writ  of  Summons. 

A.  B.,  of  ,  being  duly  swom,  doth  dépose 

and  say,  (that  he  is  a  Bailiff  entitled  to  serve  process  of  the 
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Connty  Court  of  the  County  of  ,  înUpper  Canada), 

and  that  he  served  the  within  Writ  of  Summons  on  C.  D., 
the  Défendant  (or  as  the  case  may  he)  therein  named,  on  the 
day  of  ,  18        ,  at  o'clock 

in  the  ,  at 

in  the  said  County,  by  delivering  to  hi/m,  personally  a  true 
copy  of  the  said  Writ  {or  as  the  case  may  he)  by  leaving  a  true 
copy  thereof  for  the  said  C.  D.  with  a  grown  up  person  of 
his  family  at  his  domicile  in  the  said  County  :  and  Dépo- 
nent hath  sixmed. 

*  A.B. 

Swom  before  me,  at  ,  ) 

this  .      day  of  ,  18       ,  j  J.  P. 

Signature  of  the  CoTrmdssioner  or  Justice  of  the  Peace. 

[N.  B. — (hmt  ïhe  words  "  that  he  is  a  Bailiff  entitled  to 
serve  process  of  the  County  Court  of  the  County  of     ^ 
in  Upper  Canada," — when  the  service  has  heen  mode  hy  a 
person  who  is  not  a  Bailiff,  07'  heing  a  Bailiff  is  not  entitled 
to  serve  process  of  the  Cowniy  Court  in  such  County, 

1.  Where  a  writ  was  acldressed  "  to  any  «f  the  bailifife  of  the  Supe- 
"  rior  Court  for  Lower  Canada  appointed  for  the  district  of  Québec,*' 
but  the  défendant  being  a  résident  of  Upper  Canada  it  was  endorsed 
by  the  prothonotary  **  this  writ  may  be  served  in  Upper  Canada/'  and 
the  retum  of  serrioe  shewed  that  it  had  not  been  served  by  a  bailifiT 
bot  by  a  literate  person,  the  service,  on  exception  to  the  form,  was 
held  to  be  sufficient,  and  the  exception  was  dismissed.  Morgan  é 
B^nôamm,  13  L.  C.  R.  235,  S.  C.  1863. 

70.  Fersoiis  imprisoned  may  be  summoned  by  personal 
service  between  the  wickets.  1  Carré  et  Ch.  p,  414,  dting 
Richard. 

71.  A  summons  cannot,  on  pain  of  nuUty,  be  served  in 
dmrch,  nor  in  court,  nor  upon  a  member  of  the  législature 
on  the  floor  of  the  house. 

Bodi&r  on  Art.  3  of  Ut,  U.  Ord,  1667  ;  Papon.  liv.  18, 
tit,  5,  20,  27;  1  Pig.  p,  136;  1  Carré etCh,  p.  396  ;  sed  vide 
1  Chittj/s  Arch,  Practice  180. 
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1.  Service  of  writ  upon  the  olerk  of  the  reoorder's  ooorfc,  ai  his  office 
«ttached  to  the  court,  during  office  hours,  and  while  he  in  engaged  in 
hiB  officiai  duties,  but  not  à  Vaiidience,  ïb  a  yalid  service.  WiUon  v. 
IhboUMh,  13  L.  0.  J.  186,  S.  0.  1869.' 

2.  Where  a  saie  under  a  writ  of  exécution  was  made  of  things  be- 
longing  to  the  high  constable  of  the  district,  in  his  office  in  the  court 
house,  and  the  défendant  opposed  on  the  ground  that  the  seizure  had 
been  made  within  the  limits  of  the  court  house,  it  was  hdd^  that  hav- 
ing  been  made  outside  the  hall  of  the  court  {Vaudience)f  it  would'  not 
be  set  aside.     Bussiere  v.  Faucher,  14  L.  C.  R.  87,  0.  C.  1864. 

T9.  A  summons  may  be  served  at  any  domicile  elected 
by  the  party  for  such  purpose. 

1.  Service  of  process  at  an  elected  domicile  is  good,  if  it  be  stipu- 
lated  in  the  contract  on  which  the  suit  is  fouuded  that  such  a  service 

■hould  be  vaUd.     Onat  v.  McNabh,  3  Bev.  de  Leg.  306,  K.  R  1811. 

• 

78.  Persons  may  be  summoned  to  appear  upon  any  day 
in  the  year  other  than  a  Sunday  or  holiday.  (7.  S,  L,  C,  c. 
«3,  88,  7,  74. 

74.  Bailiflfe  cannot  make  services  in  cases  in  which  they 
are  interested,  nor  in  those  which  concem  their  relations 
by  birth  or  aflinity,  to  the  degree  of  cousin-german  indu- 
sively. 

Ouyot,  Eep,  Vo.  Huissier,  p.  588  ;  1  Pig,  109  ;  Ane. 
Deniz,  Vo,  Huissier,  69  ;  C.  8.  L.  0.,  c.  81,  8,8;  C.  P.  G.  66. 

1.  A  service  of  a  writ  of  summons  made  by  a  bailiff  who  is  related 
to  the  plaintiÛ  is  nuU.  Desmarteau  é  Aubertin,  6  L.  0.  J.  88,  S.  0. 
1861.     Contra  :  Lemieux  v.  Coté  é  Coté,  10  L.  0.  R.  184,  S.  0.  1859. 

2.  A  service  of  process  ad  respondenchim  hy  the  sheriff  is  good,  if  the 
«heriff  lis  not  directly  interested  or  concemed  in  the  suit  in  which  it 
is  served.  His  interest  must  be  positive,  not  contingent.  Laurent  ▼. 
Foflier,  3  Rev.  de  Lég.  307,  K.  B.  1820. 

VidêPoit,  AH.  466. 

79.  In  ordinary  cases  the  delay  upon  summons  is  ten  in- 
termediate  days  between  the  day  of  service  and  the  day 
fized  for  the  appearance,  when  the  distance  from  the  demi** 
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< 

cile  of  the  défendant  to  the  place  where  tbe  court  is  held 
does  not  exceed  fi^e  leagues. 

In  demands  by  reason  of  usurpation  of  office,  and  in  those 
for  Write  of  Tnoïïvdarrma,  of  prohibition,  and  of  idre  faoiaSy 
the  delay  is  three  days. 

In  suits  between  lessors  and  lessees  the  delay  ûpon  sum* 
mons  is  one  day  only. 

When  the  distance  exceeds  five  leagues  the  delay  is 
increased  one  day  for  each  additional  five  leagues. 

a  8. L.  a  c.  83,  8.  8;  c.  88,  s.  1,  §  2  ;  c.  40,  8.  10.  C.  P. 
C.72. 

1.  HMy  reveraing  the  jadgment  of  the  ooart  below  (14  L.  0.  J.138), 
that  when  a  défendant  is  personally  served  at  a  place  other  than  his 
domicile,  the  delay  is  computed  according  to  the  distance  from  the 
place  of  snch  service  to  the  place  where  the  court  is  held,  and  not 
according  to  the  distance  from  his  domicile.  Smith  db  DonovcMif  19  L. 
C.  J.  336,  Q.B.  1876,  &  14  L.  C.  J.  222,  S.  C.  R.  1870.  Cunier  é 
Lafrance,  13  L.  C.  J.  329,  S.  C.  R.  1869. 

2.  Where  a  Superior  Court  writ  was  served  on  the  défendant  at  his. 
domicile,  which  was  192  miles  from  the  court  house,  on  the  fourth, 
md  was  retumed  on  the  fifteenth — Held,  on  exception^  that  the  dday 
between  the  service  and  the  retum  of  the  writ  was  sufficient,  and  that 
ihere  must  be  ûye  fuU  leagues,  over  and  abovethe  first  ûve  leagues,  to 
entide  the  défendant  to  additional  delay.  Fouim  db  WwrteU,  3  R.  L. 
453,  Q.B.  1871.     PfyMn,  é  Fla/nU,  3  Rev.  de  Lëg.  307,  K.  B.  1819. 

Vide  pott,  Ari,  890,  as  to  summons  in  suits  between  lessors  and  les- 
tées ;  and  Ariê,  1000,  1017,  for  summons  in  cases  against  corporatàoDS 
fllegally  formed  and  of  usurpation  of  office. 

70.  Writs  of  sununons  must  be  retumed  into  the  office 
of  the  derk  of  the  court  on  or  before  the  day  fixed.  C.  S. 
L.  C.  e,  88, 8.  9. 

TT.  The  writ  must  be  accompanied  with  a  retum  or  cer- 
tificate  of  service.     Ord.  1667,  tU.  2,  Arts  1,  2. 

78.  Such  retum  of  service,  if  made  by  a  bailiff,  must 
siate: 
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1.  His  names,  his  résidence,  and  the  district  for  which  he 
is  appointed  ; 

2.  The  day  and  hour  of  the  service  ; 

3.  The  place  where  and  the  person  with  whom  a  copy  of 
the  writ  was  left  ; 

4.  The  distance  from  the  bailiff  *8  résidence  to  the  place  of 
service  ; 

5.  The  distance  from  the  court-house  to  the  défendantes 
iomicile,  or  the  place  of  service  ; 

6.  The  amount  of  the  costs  of  service. 

If  the  retum  is  madeby  the  sheriff,  it  must  contain  the 
same  statement,  with  the  exception  of  what  is  mentioned  in 
the  first  paragraph. 

Ord,  1667,  tU.  2,  Arts.  2,  3,  5  ;  C,  P.  C.  61,  67  ;  C.  P.  L, 
201-2. 

1.  A  bailifTs  retum  of  the  service  of  a  notice  of  motion  for  a  writ  of 
eertiorari  is  sufficient  without  being  otherwise  proved  iinder  oath. 
Boy  exp,,  7  L.  C.  J.  109,  S.  C.  1863. 

2.  A  bailiff  is  snbject  to  a  fine  and  imprisonment  if  he  makes  over- 
charges.  Deguire  v.  Despins  et  cd.  éb  Déaormeau,  6  R.  L.  736,  S.  C. 
1874. 

3.  A  bailiff  cannot  charge  mileage  from  the  Court  House  when  his 
own  place  of  résidence  is  doser  to  the  place  of  service. 

Election  UsU  of  BeHhier  mre  db  Balston,  8  R.  L.  748,  S.  C.  1878. 
Lozeau  v.  Coté,  1  R.  L.  49,  S.  C. 

4.  A  bailiff  cannot  charge  mileage  from  his  place  of  résidence  to  the 
place  ¥chere  a  writ  served  by  him  is  retumable,  nor  can  he  charge 
mileage  in  the  same  manner  for  remitting  money  levied  under  exécu- 
tion, his  duty  being  in  the  first  place  to  transmit  his  retum  by  mail, 
and  in  the  second  to  transmit  the  money  by  post  ofiSce  order.  BosioeU 
V.  BelJUm,  15  L.  C.  R.  22,  C.  C.  1864. 

5.  A  bailiff  is  entitled  to  a  double  fee  when  he  is  obliged  to  return 
a  second  time  and  effect  a  service,  in  conséquence  of  the  absence  of 
the  défendant  from  his  domicile,  provided  he  waits  a  reasonable  time 
for  his  retum.     BrwnelU  v.  Chagnon,  2  R.  L.  129,  C.  0.  1870. 

6.  The  service  of  a  writ  of  summons  to  the  défendant  in  a  sealed 
envelope,  by  a  baUiff  who  is  ignorant  of  the  contents  of  such  envelope, 
is  insufiScient  and  illegaL  La  Banque  du  Feiîpie  v.  Ougy,  6  L.  0.  R. 
281,  S.  0. 1856. 
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7.  But  held,  in  appeal,  that,  wl^ere  the  défendant  was  servad  wiih  a 
oopy  of  the  writ  and  déclaration  in  a  sealed  envelope,  he  oould  not 
plead  want  of  notice  of  action,  nor  would  an  inscription  in  improba- 
tion  lie  agaiiist  such  retum  of  sendce,  when  the  sealed  enyelope  en- 
dofiing  the  oopy  of  the  writ  and  déclaration  is  prodnced  as  évidence  of 
the  senrioe.    Ib.,  and 9L.  0.  R.  484,  Q.  B.  1857. 

8.  The  omission  in  the  SherifTs  retum  of  the  ooontj  or  parish  in 
whioh  the  process  ad  respondendum  has  been  served  does  not  amount 
to  a  nnllity  d^expUnt,  Lambert  y.  Boherge^  3  Bev.  de  Leg.  306,  K.  B. 
1813. 

9.  The  bailiff  who  serves  an  action  mast  make  mention,  in  his  re- 
tum, of  the  district  for  which  he  was  appointed.  Dm-iofi  v.  Dorion,  6 
R.  L.  249,  0.  0.  1871. 

10.  Be  mnst  also  state  in  what  year  the  service  was  made,  and  what 
was  the  distance  from  his  domicile  to  the  place  of  service.     Ib. 

11.  A  retum  of  a  bailiff  may  be  dated  in  ligures,  liomothe  v.  Chr- 
€€au,  7  L.  0.  J.  115,  Q.  B.  1862. 

12.  A  baiM*s  retum,  stating  that  he  made  the  service  between 
eleven  o'dook  and  noon  is  suffident.  8t.  Denis  v.  Bélanger ^  15  L.  0.  J. 
84,  8. 0. 1870. 

13.  Where  the  bailiff,  in  his  retum,  styled  himself  a  bailiff  of  the 
Superior  Court  **  for  the  Circuit  of  Québec  " — Held,  not  to  vitiate  the 
retum.    McCallum  v.  Fozer,  1  L.  0.  R.  40,  S.  C.  1850. 

14.  Where  the  défendant  is  described  as  being  of  the  City  of  Que- 
bec,  and  service  is  alleged  to  hâve  been  made  at  his  domicile,  Québec, 
such  mention  is  a  suffident  indication  that  the  City  of  Québec  is  in- 
tended. 

The  omission  to  state  the  distance  from  the  bailiff'B  reddence  to  the 
place  of  service,  and  from  the  Court  House  to  the  defendanf  s  domicile, 
or  place  of  service,  does  not  invalidate  the  retum.  Hêo/m  d:  Molony, 
3Q.L.R.339,  Q.  B.  1877. 

79.  The  truth  of  the  retum  can  only  be  contested  by  im- 
prohation  [unless  the  court  orders  otherwise]. 

1.  On  a  spedal  demurrer  allegingthe  want  of  service  of  the  writ  and 
déclaration  in  the  case — Held,  that  the  court  would,  on  consent  given 
to  that  effect  by  the  plaintiff,  order  proof  upon  such  demurrer,  without 
any  inscription  en  faux.  CharUon  v.  Carey^  6  L.  C.  R  268  S.  C. 
1856. 
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2.  Tn  an  action  en  retrait  lignager  on  an  exception  by  the  défendant 
— Heldf  that  the  omiseion  to  state  in  plaintiff^S/return  of  serrice  the 

^résidence  or  domicile  of  the  bailiff  or  of  the  persona  acoompanying  him 
as  recors  was  fatal  to  the  demand,  and  snch  omiBsiens  might  be  plea4ed 
in  such  actions  by  a  plea  aufaihàs,  and  not  merely  by  preliminary  ex- 
ception.    Dansereau  v.  CoUetU,  5  L.  0.  J.  71,  Q.B.  1847. 

3.  The  only  way  évidence  can  be  admitted  to  impeach  the  retum  of 
a  bailiff  alleged  to  be  false  is  by  an  inscription  en/ondc  McLimtynt  t. 
Bobin,  15  L.  0.  R.  37,  S.  C.  1864. 

4.  A  bailifif's  retum  remaining  unimpeached  by  testimony  of  record, 
will  be  held  conclusive.  Mosa  et  al  v.  Boss  é  Bo$a  A  Monk^  9  L.  0.  J. 
328,  S.  C.  1866. 

5.  The  retnm  of  a  bailiff  can  only  be  contested  and  set  aside  on  an 
inscription  in  improbation.  The  Trtut  db  Loan  Company  of  Upper 
Canada  é  McKay,  9  L.  C.  R.  466.  Q.B.  J869. 

6.  A  bailiff 's  retum  of  service  may  be  contested  on  motion  without 
improbation.  unless  the  court  otherwise  orders.  McMiUa/n  db  Bti- 
chanan,  17  L.  0.  J.  13,  Q.  B.  1873. 

7.  A  bailiff 's  retum  made  under  his  oath  of  office  may  be  contested 
by  Bummary  pétition  without  improbation,  unless  the  court  otherwise 
orders,  and  by  such  pétition  one  may  pray,  not  only  that  the  retum 
be  set  aside  as  false,  but  that  the  action  of  which  it  is  the  retum  may 
be  dismissed  with  costs.  Broùeau  v.  Alves  as  David^  17  L.  0.  J.  228 
S.  C.  1873. 

8.  And  hddy  also,  that  contestation  may  be  joined  on  such  péti- 
tion.   Ib. 

9.  A  bailiff 's  retum  cannotbe  attacked  by  exception  to  the  form 
Irisk  V.  Br<me,  1  L.  0.  L.  J.  111,  S.  C.  1865. 

10.  A  sheriff 's  retum  of  service  of  a  writ  of  summons  may  be  con- 
tested on  motion  without  improbation.  Hudoti  et  al.  v.  Sohnan  et  cU, , 
12  L.  0.  J.  120,8.0.1868. 

But  see  Art.  ISQpost. 

80.  The  court  may  grant  leave  to  amend  any  error  in  the 
retum. 

1.  Tn  an  action  of  saisie  gagerie  par  droit  de  sxUte,  on  an  exception  t# 
the  form — Held,  reversing  the  judgment  of  the  court  below,  on  the 
motion  of  the  sheriff  himself ,  that  he  might  be  allowed  to  amend  his 
retum  on  a  writ  in  the  cause,  and  that  he  was  compétent  to  make 
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waàx  motion  himself .    MoUon  et  ai,  &  Burroughs,  3  L.  C.  J.  220  &  9 
L.  C.  R  217,  Q.B.  1859. 

2.  But  where  the  bailiff  moved  to  be  allowed  to  amend  his  retum  of 
«ervioe  of  a  writ  after  ioBcription  in  improbation  had  been  filed  against 
il,  the  motion  was  rejected  with  oosts.  Hohhs  y.  Seymour,  7  L.  0.  J. 
46  &  13  li.  0.  R.  76,  S.  0.  1862. 

3.  But  Bubsequently,  on  a  pétition  to  the  same  efifeot — Held,  that, 
^ngh  the  bailiff  could  not  corne  into  the  case  by  motion,  the  court 
mi^t,  nevertheless,  grant  the  pétition  on  pajrment  of  ail  costs  occas- 
ioned  by  the  error.  '  Ib. 

4.  A  bailiff 's  retum  may  be  amended  on  motion  of  the  advocate 
interested,  but,  as  the  bailiff  himself  only  can  amend  it,  the  notice 
thould  be  simply  that  he  be  authorized  to  do  so.  Bonne  y.  Kd^y,  4 
R.  L.  389,  S.  C.  1872. 

5.  A  bailiff 's  retum  may  be  amended  Jon  verbal  testimony.  Bick» 
dl  Y.  Bichard,  1  Légal  News  130  Q.  B.,  1878. 


t 


CHAPTER    SECOND. 

OF  THE  RETURN. 

81  Every  writ  of  vSummons,  and  every  widt  of  capias  or 
attachment,  must  be  âled  in  the  office  of  the  clerk,  on  or 
before  the  day  on  which  the  défendant  is  therein  summoned 
to  appear,  or  upon  the  next  foUowing  juridical  day,  in  the 
case  of  article  3.     C.  S,  L.  0.,  c.  83,  sa.  5,  9. 

L  The  failure  on  the  part  of  the  plaintiff  to  pay  the  entrance  fee 
on  the  day  of  retum  of  a  writ  does  not  yitiate  the  retum.  Lee  et  al. 
Y.  Kimman  et  al.,  14  L.  C.  R.  166,  S.  C.  1863. 

89.  [If  the  writ  is  not  retumed,  as  hereinabove  provided, 
the  défendant  may  obtain  the  benefit  of  a  default  against 
the  plaintiff,  and  be  discharged  from  the  suit,  with  costs, 
upon  filing  the  copy  of  the  writ  served  upon  him.]  C.  8.  L.  C. 
c.  83,  88.  66, 189,  §  4;  CP.O.  164, 
5 
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1.  On  motion  the  court  will  acoord  congé  défaut  Qwriépy  é  Cou^ 
vretU,  15  L.  C.  J.  82,  S.  C.  1871. 

2.  On  a  motion  for  congé-défaut  no  notice  is  neceasary.  Oagnon  <t 
Sénécal  é  Gouin,  4  R.  L.  637,  S.  0.  R.  1873.  Chalut  v.  Valade  et  al., 
21  L.  C.  J.  218,  S.  0.  1877. 

3.  Congé-défa/ui  on  a  rtUe  will  be  granted  without  costs.  Larm  v. 
Dedorgea  é  Séré,  21  L.  C.  J.  206,  S.  0.  1877. 

SECTION  I. 
OF  APPEARANCE. 

88.  The  défendant,  when  duly  summoned,  must  appear,, 
either  in  person  or  by  attomey,  and  musfc  file  a  written  ap- 
pearance  in  the  office  of  the  clerk  of  the  court,  on  the  day 
fixed,  or  on  the  next  following  juridical  day.  0.  8,  L.  C,  c. 
83,  «.  9  ;  22  Vict  c.  5,  8.  31  ;  C,  P.  C.  149. 

1.  Wheretwo  défendants  hâve  appeared  separately,  but  by  the  same 
attomey,  they  may,  nevertheless,  join  in  their  defenoe  and  file  tha 
same  pleas.    ArsenauU  y.  BousseoAi  et  al,^  3  B.  L.  28,  S.  C  1871. 

2.  When  an  action  had  been  taken  oy  a  firm  of  two  attomey  s  as  of 
record,  but  the  retum  was  signed  by  one  of  them  only,  while  the  other 
appeared  for  the  defence,  and  confessed  judgment — Held,  on  motion 
tb  set  aside  the  judgment,  that  the  faot  of  the  same  attomey  appear- 
ing  for  both  plaintiff  and  défendant  was  not  such  an  irregularity  aa 
would  involve  an  absolute  nullity  in  the  proceedings.  Maison  et  al,  y  ^ 
Bwrough,  2  L.  C.  J.  107,  S.  C.  1858. 

3.  Where  the  défendant  appeared,  though  not  served  with  a  copy  of 
the  writ  and  déclaration,  and  the  plaintiff  moved  to  reject  the  appear- 
ance  on  that  ground — Hdd,  that  an  attorney  ad  litem  has  a  right  to 
appear,  even  where  the  défendant  was  not  served  with  a  copy  of  tha 
writ  and  déclaration.  WMtney  v.  Durming  et  al,  é  MulhoUand  et  al,, 
6  L.  C  J.  30,  S.  C.  1861. 

4.  An  appearance  and  plea  by  a  person  who  was  not  served  in  the 
cause  though  the  writ  purported  to  be  addressed  to  him,  will  be  rejected 
with  costs,  where  the  évidence  showed  that  he  was  aware  of  the  error 
in  the  writ.  In  such  a  case  if  a  party  fears  that  judgment  may  be 
erroneously  rendered  against  him,  his  proper  course  is  to  corne  in  by 
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an  intervention.    The  Exchange  Ba/nk  ▼.  Napper  et  al,  ,21  L.  0.  J.  278, 
a  C.  1877. 
Vide  Orinion  v.  The  Montréal  Océan  8,  8.  Co.,  post  Art.  116. 

5.  A  judge  in  ohambers  has  no  power  to  reject  £rom  a  record  an  ap- 
pearanoe  irregolarly  filed.  Duvema/y  et  al.  y.  The  Corporation  of  the 
Pariéi  of  St.  BariholomeWy  10  L.  0.  J.  186,  S.  0.  K  1866'. 

6.  The  défendant  had  left  tlie  Province,  and  the  service  was  made 
at  the  place  of  his  last  domicile  in  the  Province.  Appearance,  however, 
waa  filed  for  him  by  attomey,  which  the  plaintifT  ignored,  and  after 
having  called  in  the  défendant  by  advertisement  proceeded  ex  parte — 
HM,  in  appeal,  that  ail  the  proceedings  had  must  be  set  aside,  as  the 
service  was  oovered  by  the  appearance  which  the  plaintiff  had  no  right 
to  question.    MeKercher  <b  Simpson,  6  L.  0.  R.  311,  Q.  B.  1856. 

Where  two  attomeys  ad  litem  had  appeared  for  the  same  party  in 
the  same  cause — Held,  that  the  Court  would  not  take  cognizance  of 
the  case  until  it  was  decided  who  was  the  attomey  ad  litem  represent- 
ing  the  party  in  question.  Qiguère  dh  BecMparUmt  et  oL,  é^'R.  L.  686, 
C.  C.  1873. 

SECTION  II. 
OF  ELECTION  OF  DOMICILE. 

84.  Every  party  appearing  in  person  is  held,  by  reason 
of  such  appearance,  to  hâve  elected  domicile  in  the  office  of 
the  prothonotary  in  which  his  appearance  is  filed. 

Whenever  one  of  the  parties  has,  since  the  commence- 
ment of  the  suit,  left  Lower  Canada,  or  has  no  domicile 
therein,  ail  orders,  mies,  notices  or  other  proceedings,  may 
be  served  upon  him  at  the  prothonotary's  office,  as  being 
his  l^al  domicile,  provided  the  bailiff  allèges  in  his  retum 
that  he  has  made  fruitless  endeavours  to  fînd  him,  and  that 
to  the  best  of  his  belief ,  he  is  not  within  the  limits  of  Lower 
Canada.     C.  S.  L.  C,  c.  83,  ».  64. 

See  33  F.  c.  17,  8. 1  (Qtte.),  omte  Art  48. 

85.  Advocates  and  Attomeys  are  boimd  to  elect  domicile 
within  a  distance  of  one  mile  from  the  building  in  which  the 
court  is  held,  and  to  hâve  the  same,  as  well  as  any  subse- 
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quent  change  thereof,  registered  in  the  profchonotary's  office, 
in  the  regîster  kept  for  that  purpose. 

In  default  of  making  such  élection  of  domicile,  or  of  regis- 
tering  the  same  or  any  change  thereof,  such  attomeys  are 
held  to  hâve  elected  domicile  at  the  prothonotary's  office, 
where  ail  services  upon  them  may  be  validly  made. 

a  S.  L.  a  c.  83,  88,  11,  64;  Bules  of  Practioe,  2,  87. 

1.  Where  the  bailiff  had  made  h\a  retum  of  service  of  a  pétition  for 
appeal  to  the  Circuit  Court,  stating  that  he  had  served  it  upon  the 
attomeys  of  the  respondent,  by  leaying  a  copy  with  t}ie  derk  of  the 
court,  omitting  to  state  that  the  said  attomeys  had  no  domicile  within 
the  limits  allowed  by  law — Held,  to  be  null,  on  the  ground  of  such 
omission,  and  the  pétition  was  dismissed.  Groom  y.  Boitcher,  2  L.  C. 
J.  69,  S.  C.  1857. 

2.  In  an  action  against  a  corporation,  where  the  question  arose  as  to 
the  authorization  of  the  attomey  of  the  défendants — Hdd,  confirming 
judgment  of  court  below,  that  neîther  according  to  the  English  nor  the 
French  Liw  was  the  attomey  ad  lUem  bound  to  produce  his  authority 
when  pleading  and  acting  for  a  corporation,  and  such  a  question  could 
only  arise  between  the  attomey  and  the  corporation  itself.  Dwfeniay 
y.  The  Corporation  of  St.  Barthélémy,  1  R.  L.  714,  Q.  B.  1868. 

3.  Where  the  attomey  of  record  has  duly  elected  a  domicile,  he  is 
bound  to  haye  some  one  to  represent  him  at  such  domicile.  AimbauU 
et  vir  y.  Botes  et  al,,  13  L,  C.  J.  139,  S.  C.  1869. 

4.  Where  a  bailiff  served  the  attomey  of  the  défendant  at  the  office 
of  the  prothonotary,  but  made  his  retum  to  state  merely  that  he  made 
the  service  speaking  to  the  prothonotary,  the  service  was  held  to  be  null. 
MoUeur  y.  Marchand  db  The  AtUmiey-General,  6  R.  L,  379,  S.  0. 
1874. 

5.  A  défendant  has  no  right  to  exœpt  to  or  deny  the  right  of  the 
plaintiff 's  attomey  to  bring  the  action.  Leary  et  vir  y.  Plamondon  et 
al,,  17  L.  C.  J.  76,  S.  C.  1870. 

6.  Personal  service  upon  the  attomey  ad  litem  who  résides  in  ano- 
ther  district,  is  good  though  he  hâve  an  elected  domicile  where  service 
could  be  made,  in  the  district  where  the  action  was  pending.  McCal- 
lum  V.  Hartoood  et  oZ.,  22  L.  0.  J.  279,  S.  C.  1878. 

See  Art.  462,  post. 
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SECTION  IIL 
OF  NON-APPEARANCE. 

86.  If  ihe  défendant  does  net  appear  within  the  delays 
prescribed,  the  prothonotary,  on  the  next  folio wing  juridical 
day,  must  enter  a  default  against  him,  and  the  plaintiff,  up- 
on'  obtaining  a  certificate  of  such  entry,  may  proceed  to 
jndgment  ex  pwrte. 

a  S.  L.  a  c.  83,  88. 9, 189,  196  ;  22  V.  c.  6,  8.  31  ;  C,  P.  0, 
149. 

1.  A  défendant  who  does  not  appear  admits,  by  defaolt,  the  oharao- 
ter  in  whioh  he  ia  sued.  Atdd  y.  Mikui,  3  Rev.  de  Leg.  351,  K.  B.,  & 
2  Rev.  de  Leg.  333,  K  B.,  1819. 

87.  Notwithstanding  the  entry  of  such  default,  the  de- 
fendant  may,  at  any  time  before  judgment,  upon  spécial 
application  and  sufficient  cause  shown,  be  relieved  from  it, 
upon  such  conditions  as  the  Court  may  think  proper  to  im- 
pose,   a  S.  L.  C.  c,  83,  8. 10. 

88.  This  application  must  be  served  upon  the  plaintîff  at 
least  one  clear  day  before  it  is  presented.    Ibid, 

1.  A  jadge  in  chamben  has  power  on  pétition  to  set  aside  a  default 
entered  against  the  défendant.     The  ''one  dear  day'*  m^ntionedin 
Art.  88,  mnst  be  a  juridical  day.     Orebassa  v.  Ethier,  2  B.  L.  332,  S.  0.  ' 
1S70. 

2.  Where  the  défendant  had  made  default — Héldy  that  he  could  not 
baye  the  default  set  aside  for  the  purpose  of  obtaining  péremption  of 
the  ifutonce.     dmrvUle  v.  Levar  é  Levar^  6  L,  0.  J.  256,  S.  0.  1862. 

3.  Where  default  bas  been  entered  in  an  action  and  judgment  pro- 
nounoed  ex  parte  during  tenu,  such  judgment  and  default  may  be  set 
aside,  and  défendant  allowed  to  appear  and  plead,  on  motion  to  that 
effeci,  supported  by  an  affîdavit  that  it  was  through  error  orneglect  on 
ihe  part  of  the  defendant's  attomey  that  an  appearance  and  plea  had 
Dot  been  filed.     DerepenUgny  y.' Doherty,  7  L.  C.  J.  287,  S.  C.  1863. 

4.  Where,  in  an  action  on  a  capias,  the  défendant  had  failed  to  ap- 
pear, owing  to  an  accident,  bis  instructions  to  appear  not  being  com- 
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municated  to  his  attomey  until  after  default  was  entered,  lie  was 
allowed,  on  motion,  supported  by  affidavit,  to  appear  and  plead  to  the 
action,  on  payment  of  fifty  shillings  costs.  Brisson  v.  McQueen,  7 
h.  0.  J.  70,  S.  C.  1862. 

5.  Where  the  défendant,  five  months  after  the  service  of  the  action, 
moved  to  be  allowed  to  appear  and  plead — iZe/d,  that,  as  the  action 
was  one  of  damages,  he  would  be  allowed  to  do  so  on  paying  full  costs 
of  the  action.     Hayden  v.  Fitzsvmmona,  1  L.  0.  J.  9,  S.  C.  1856. 

6.  The  Court  will  set  aside  a  default  and  dismiss  the  action,  if  it  ap- 
pears  on  the  délibéré  or  at  the  hearing  that  the  default  has  not  been 
regnlarly  obtained,  and  the  défendant  has  not  been  regularly  sum- 
moned.     Shepherd  ▼.  Tonnancour^  3  Rey.  de  Leg.  350,  E.  B.  1818. 

SECmON  IV. 
OF  JUDGMENT  BY  DEFAULT  FOE  NON-APPEARANCE. 

89.  If,  in  any  action  founded  upon  a  bill  of  exchange, 
promissory  note,  cednle,  chèque,  act  or  private  writing,  the 
défendant  fails  to  appear  or  to  plead,  judgment  may  be  ren- 
dered  out  of  term,  upon  the  written  application  of  the 
plaintiff,  without  its  being  necessary  to  prove  the  signatures 
to  such  documents  [or  to  make  any  other  proof].  C,  S,  L,  C, 
c.  83,  88.  86, 113. 

90.  Judgment  may  be  rendered  in  the  same  manner 
when  the  action  is  founded  upon  an  authentic  document. 
Ibid.,  8.  113. 

1.  Where  a  défendant  has  not  appeared  and  default  has  been  en- 
tered, a  motion  to  proceed  ex  pa/rte  is  not  necessary.  Kershaw  é  DeUsU 
et  al,,  1  L.  C.  R.  494,  S.  0.  1861. 

2.  Where,  in  an  action  against  partners  on  a  promissory  note,  the 
défendants  hâve  failed  to  plead,  judgment  may  be  rendered  without 
the  neoessity  of  proof.  FoUy  et  al.  y.  Forrester,  16  L.  C.  B.  441,  Q.  B. 
1866. 

91.  In  actions  founded  upon  verbal  agreements  to  p&y 
spécifie  sums  of  money,  or  upon  detailed  accounts,  or  for 
goods  sold  and  delivered,  or  for  money  lent,  judgment  may 
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likewise  be  rendered  forthwith,  upon  production,  together 
with  the  inscription  for  judgment,  of  an  affidavit  of  th,e 
plaintiff  or  one  of  the  plaintiffs,  or  of  any  other  crédible 
person,  whether  compétent  or  not  to  be  a  witness  in  the  case, 
duly  made  before  a  judge,  or  the  prothonot&ry,  or  a  Com- 
missioner  of  the  Superior  Court,  and  establishing  that,  to 
the  knowledge  of  the  déponent,  the  amount  daimed  is  due 
by  the  défendant  to  the  plaintiff.     Ibid. 


FORM  No.  as. 

In  connection  with  the  Article  9L 

Affidavit  of  the  Plaintiff  (or  one  of  ihe  PlaiTUiffs). 

District  (or  Circuit)  Of    |  In  the  Superior  (or  Circuit)  Court. 
A.  B.,  Plaintiff,  V8.  C.  D.,  Défendant. 

A.  B.,  of  ,  the  plaintiff  (or  one  of  the  plaintifis)  in 

this  cause,  being  didy  swom,  doth  dépose  and  say,  that  the 
sum  of  ,  being  the  amount  demanded  of  the  de- 

fendant  in  this  cause,  is  justly  due  by  him  to  the  plaintiff 
(cT  plaintiffe)  therein,  for  the  causes  in  his  (or  their)  de- 
mamde  mentioned  :  and  the  said  déponent  hath  signed  (or 
hath  declared  himself  unable  to  sign,  being  thereunto  duly 
required). 

8ignatv/rey        A.  B. 

Swonx  before  me,  at  ,  this  day  of 

18 

J.  S.  P. 

Signalmre  of  ihe  Jvdge,  Prothonotary,  Clerk  or  Com- 
misaioner. 
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FORM  No.  S»9. 

In  connection  with  Article  91. 

AffidavU  of  a  person  other  ihmi  aplamtif. 

Lower  Canada,         ) 
District  (OT  Circuit)  of     J  ^^  ^^  Superior  (or  Circuit)  Court. 

A.  B.,  Plaintiff,  V8,  C.  D.,  Défendant. 

E.  F.,  of  ,  being  duly  swom,  doth  dépose  and  say, 

that  to  his  personal  knowledge,  tbe  sum  of  being 

the  whole  (or  part,  as  ihe  case  may  he)  of  the  amount  de- 
manded  of  the  défendant  in  this  cause,  is  justly  due  by  him 
to  the  plaintiff  (or  plaintiffs)  for  the  causes  in  his  (or  their) 
defïïiomde  mentioned  ;  and  the  said  déponent  hath  signed, 
(or  hath  declared  himself  unable  to  sign,  being  thereunto 
duly  required.) 

Signature,        A.  B. 

Swom  before  me,  at  ,  this  day  of 

18      . 

J.  S.  P. 

Signature  of  ihe  Judge,  Prothonota/ry,  Clerk  or  Corn- 
misaioner. 

1.  The  affidavit  on  whioh  judgment  by  default  is  granted  by  the 
derk  of  the  court  is  équivalent  to  the  déposition  of  awitness  in  court, 
and  holds  the  place  of  proof  by  enquête.  iyAm(A(T  et  àU  y,  Bowrdon, 
17  L.  0.  J.  85,  C.  0.1873. 

2.  In  a  case  brought  under  the  Lessor  and  Lessee  Act  in  whioh 
judgment  had  been  rendered  by  default — HM,  on  opposition  and  ap- 
peal,  that  the  deputy  prothonotaiy  had  power  to  render  suoh  judg- 
ment by  default  in  vacation  and  in  the  absence  of  the  judge.  Wag- 
g(mer  é  JSiciker  et  oZ.,  13  L.  0.  R.  102,  Q.  B.  1862. 

08.  In  every  such  case,  the  prothonotary  in  vacation,  up- 
on  the  case  being  inscribed  for  judgment,  draws  up  a  judg- 
ment in  the  name  of  the  Court,  conformably  to  the  demand 
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and  to  the  amoimt  which  appears  to  be  due  ;  and  such  judg 
ment  is  held  to  be  the  judgment  of  the  Court,  and  is  re- 
oorded  accordingly. 

No  such  judgment  can,  however,  be  rendered  or  recorded 
against  any  absentée  défendant,  who  bas  been  summoned  as 
such.     lUd.  88. 113, 127. 

93.  The  plaintiff  may,  at  any  time  bef ore  executing  such 
judgment,  renounce  the  same,  and  upon  filing  with  the  pro- 
thonotary  his  renunciation  in  writing,  he  may  proceed  in 
the  ordinary  form,  in  the  same  manner  as  if  it  had  not  been 
rendered  ;  he  must,  however,  bear  the  costs  of  such  judg- 
ment.   Ibid.  8, 12(5. 

SECTION  V. 
OF  CONFESSION  OF  JUDOMENT. 

94.  The  défendant  may,  at  any  stage  of  the  proceedings, 
file,  or  cause  to  be  taken  down  in  writing  at  the  prothono- 
tary's  office,  a  confession  of  judgment  for  the  whole  or  any 
part  of  the  demand. 

The  confession  must  be  signed  by  the  défendant,  or  be 
made  by  his  spécial  attomey,  whose  power  of  attomey,  in 
aathentic  form,  must  be  filed  with  such  confession. 

26  Vict.  c.  10,  8. 10. 

L  Action  was  taken  against  the  membera  of  a  diaaolved  partnerahip 
on  a  pronÛBSory  note,  and  one  of  the  défendants  oonfessed  jndgment 
for  boih  jointly  and  se^erally — Held,  that  a  partner  after  dissolution 
oonld  not  oonf  efis  jndgment  in  an  action  brought  against  the  late  part- 
nerahip,  and  jndgment  entered  upon  such  confession  would  be  set 
aside  on  opposition.  The  Canada  Lead  Mine  Compa/ny  db  WàUcer  et  al, 
é  Stewen,  11  L.  0.  R.  433,  S.  0. 1S61. 

2.  A  confession  of  judgment  to  which  the  défendant  has  set  his 
cross,  countersigned  by  his  attomey  ad  Uiem,  is  invalid  and  insufficient, 
as  the  défendant  must  attaoh  his  signature  to  the  confession,  and,  if 
unaUe  to  sign,  the  confession  must  be  made  by  means  of  a  notarial 
instrument    McKenane  é  Jolin,  5  L.  0.  B.  64,  S.  G.  1365. 
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95.  [If  the  person  who  appears  as  défendant  in  order  to 
confess  judgment,  is  unknown  to  the  prothonotary,  the  lat- 
ter  must  require  him  to  produçe  the  copy  of  the  summons, 
or  to  procure  the  counter-signature  of  an  attomey-at-law.] 

96.  If  the  plaintiff  accepts  such  confession,  he  may  in- 
scribe  the  case  forthwith  for  judgment,  and  the  prothono- 
tary draws  up,  in  conformity  with  such  confession,  a  judg- 
ment, which  is  held  to  be  the  judgment  of  the  court,  and  is 
recorded  and  executed  accordingly. 

The  judgment  thus  drawn  up  need  not  mention  the  pré- 
sence of  a  judge,  but  it  must  contain  a  récital  of  the  confes- 
sion, as  it  was  given,  and  of  the  inscription  by  the  plaintiff, 
and,  lastly,  the  condemnation  in  the  name  of  the  court 
against  the  défendant.     Ibid, 

9T.  If  the  confession  of  judgment  is  not  accepted,  the 
plaintiff  must  give  the  défendant  notice  to  that  effect,  and 
after  such  notice  the  case  is  proceeded  with  in  the  ordinary 
course  ;  and  if  the  plaintiff  does  not  obtain  more  from  the 
court  than  he  would  hâve  had  upon  the  confession,  he  is  not 
entitled  to  more  costs  than  if  the  confession  had  been  ac- 
cepted ;  saving  the  power  of  the  court  to  grant  the  défendant 
whatever  costs  of  contestation  it  may  think  proper. 

1.  The  défendant  admitted  a  part  of  the  amount  olaimed,  and  ten- 
dered  the  same  with  his  plea.  After  contestation  judgment  was  ren- 
dered  for  a  krger  snm  than  that  tendered,  but  not  for  the  full  amount 
of  plaintiff 's  demand — Héid^  that  the  plaintiff  must  pay  the  costs  of 
contestation  from  the  time  of  filing  the  plea.  Bouth  v.  DougaU,  2  L. 
0.  J.  286,  a  0.  1868. 

2.  But  where  the  défendant  had  not  tendered  the  amount  which  he 
aoknowledged  to  be  due,  although  the  court  awarded  no  larger  amount 
to  plaintiff  than  that  admitted  by  défendant,  the  latter  was  oondemned 
to  pay  the  necessaiy  costs  of  action.  MeFarlane  y.  Bodden  et  al.,  2 
L.  C.  J.  286,  a  0.  1854. 

3.  An  admission  in  a  plea  of  a  portion  of  plaintiff 's  demand,  unac- 
oompanied  by  an  actual  confession  of  judgment,  will  not  entitle  the 
défendant  to  the  costs  in  case  the  plaintiff  does  not  obtain  judgment 
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for  more  than  the  amoimt  admîtted,  and  nnder  any  drctimBtances  a 
prajer  in  saoh  plea  that  the  défendant  be  oondemned  to  pay  oosts  as 
in  an  nnoontested  case  only,  is  iiregular.  Latham  ▼.  Martin,  18  L.  G. 
J.  287,  a  0.  R.  1874. 

•8.  [If  there  are  several  défendants  in  the  same  suit, 
some  only  of  whom  confess  judgment,  the  plaintiff  may  pro- 
oeed  upon  such  confession  to  recover  against  those  who  hâve 
acknowledged  their  indebtedness,  saving  his  right  to  con- 
tinue the  suit  against  the  others.] 

SECTION  VI. 
OF  THE  FILING  OF   EXHIBITS. 

•9.  The  plaintiff  must,  at  the  time  that  he  retums  the 
writ,  file  in  the  prothonotary's  office  the  written  proofs 
which  he  has  alleged  in  support  of  his  demand,  together 
with  a  lîst  or  inventory  of  such  exhibits.  OrcL  1667,  tit 
XL,  AH.  6. 

1.  A  party  to  a  case  may  at  any  time  prodnœ  and  file  at  enquâte, 
withont  notice  to  the  advene  party,  papers  and  documents  not  proved, 
proTided  they  appear  to  bear  on  tiie  case,  and  the  materiality  of  snch 
documents  will  be  adjndicated  npon  at  the  final  hearing.  MiUs  y,  The 
Oranby  Bêd  SUxU  Compcmy,  13  L.  0.  J.  166,  S.  0. 1869. 

2.  No  papers  can  be  filed  or  produced  in  évidence  after  the  enquête 
is  dosed.  If  a  party  intends  theref  ôre  to  interrogate  his  opponent  on 
rectipts  or  other  papers,  he  mnst  file  them  before  he  moves  for  leave 
to  examine  on  fcnts  et  articles,  By<m  v.  Chappers,  3  Rev.  de  Lëg.  363, 
K  B.  1821. 

3.  Exhibits  ofiered  at  the  enqnôte  before  a  jury  are  by  law  referred 
to  the  considération  of  the  jury  and  not  to  the  considération  of  the 
court,  imd  npon  writ  of  error  are  not  to  be  sent  iip  to  the  Court  of  Ap- 
peals.    Flower  et  al.  t.  Durm,  3  Rev.  de  Lég.  363,  K.  B.  1820. 

4  Exhibits  produced  at  the  enquête,  or  filed  before,  may  be  detained 
and  impugned  if  there  be  cause  to  doubt  their  authenticity.  AUen  t. 
Harrû,  3  Bev.  de  Lég.  363,  K.  B.  1811. 

6.  Where  a  copy  of  a  notarial  act  filed  as  an  exhibit  had  been  mis- 
laid — Held,  that  the  court  would  permit  another  copy  to  be  filed. 
Osgood  ▼.  LeUevre,  3  Rev.  de  Lég.  363,  K.  B.  1818. 
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6.  Where  in  the  déclaration  of  certain  gamisliees  they  ref  erred  to 
certain  documenta — Heid,  on  motion  of  plaintiff,  that  they  wonld  be 
required  to  file  such  documents  at  their  own  expenae,  as  exhibits  in 
support  of  their  déclaration.  Forsyth  v,  The  Canada  BapHtt  Misnan- 
ary  Society  é  Leemmg  et  al.,  2  L.  0.  J.  167,  S.  C.  1862. 

7.  Where  the  défendant  objected  to  the  suffidency  of  an  exhibit, 
and  moved  to  reject  it  from  the  record — Beld,  that  the  proper  recourse 
was  to  demand  delay  to  plead,  until  a  suffîcient  ezhibit  had  been  filed. 
Strother  v.  Torrance,  I  L.  C.  J.  83,  S.  0.  1867. 

8.  Where  the  plaintifT  had  inscribed  en  faiix  against  a  notarial  re- 
ceipty  the  défendant  notified  the  notary  to  produce  his  minute  of  the 
document,  and  the  minute  being  produced,  the  plaintiff  moTed  that  a 
list  be  filed  of  such  ezhibit  by  the  défendant  bef ore  he  be  compelled 
to  prôceed  with  liis  moyens  de  faux,  the  motion  was  granted  with  costs. 
Moreau  et  vir  v.  Léonard,  2  L.  C.  J,  136,  S.  C.  1869. 

9.  Motion  was  made  by  the  défendant  to  reject  from  the  record  cer- 
tain exhibits  which  were  filed  with  the  articulation  of  facts  as  having 
been  filed  too  late — Held,  that  the  76th  sec.  of  the  Judicature  Act  of 
1867  had  virtually  repealed  the  24th  Rule  of  Practice,  requiring  the 
filiug  of  exhibits  with  the  déclaration,  and  the  motion  was  rejected. 
Denis  v.  Croto/ord,  4  L.  0.  J.  147,  S.  C.  1860. 

10.  Copies  of  old  plans  produced  by  a  party  in  support  of  his  preten- 
sions  will  be  considered  as  exhibits,  and  taxed  as  such.  Brown  v.  Ch^gy, 
12L.0.'R.  413,  S.  0.1862. 

11.  An  admission  by  défendantes  attomey  of  the  existence  of  a  will 
ref  erred  to  in  plaintiff's  dedaratiou,  and  the  consent  that  an  authentic 
copy  thereof  should  be  ccAisidered  filed  in  the  cause  as  plaintiff's  exhi- 
bit  No.  1,  is  null  and  void  and  of  no  effect.  Hynes  v.  Lennon  et  al,  es 
quai.,  12  L.  0.  J.  63  and  4  L.  0.  L.  J.  61,  S.  C.  1867. 

12.  Where  exhibits  were  filed  on  the  retum  of  the  action  which  were 
not  mentioned  in  the  déclaration,  and  the  défendant  made  motion  at 
the  hearing  on  the  merits  to  hâve  them  rejected  from  the  record — 
HM,  that,  even  if  they  were  not  regularly  produced,  the  motion  to 
reject  them  was  too  late.  Chevr^/Us  y.  Les  Syndics  de  la  Paivisse  de  Ste. 
HélHe,  2  R.  L.  161,  S.  C.  1869. 

13.  Exhibits  filed  in  one  case  cannot  be  transf erred  to  another  with- 
out  spécial  permission  from  the  court.  Aimha\dt  etxvrY.  Du/nlop,  13 
L.  C.  J.  140,  S.  C.  1869. 

See  Kelly  v.  Fraser,  2  L.  C.  R.  368,  under  Art  718,  Post. 

14.  Where  a  party  opposant  has  omitted  to  file  his  titles  with  his 
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oppontion,  he  will  not  be  allowed  to  file  them  afterwards  ai  the  en- 
quête.   Major  ei  oL  v.  Bàby  é  8dby,  4  L.  0.  R.  J26,  S.  0. 1851.' 

15.  Where  in  an  opposition  alleging  payment,  if  the  plaintiff  hâve 
eontested  the  opposition  without  requiring  the  production  of  the 
exhibits  relied  on,  the  opposant  may  prodnœ  them  at  the  enquête  if 
neoeasary  by  paying  any  costs  which  may  resuit  therefrom.  ,Danjoêon 
éDesfosses,  6  B.  L.  934,  Q.  B.  1874. 

16.  In  an  action  on  an  acoount  it  is  not  necessary  to  serve  a  copy 
of  the  acoount  with  the  action,  it  being  sufiScient  to  produce  such  copy 
when  the  action  is  retumed  into  court.  Moffai  es  quai,  Jb  Ouimettey  6 
RL.r44,C.  C.  1876. 


If  the  exhibits  are  private  writings,  or  notarial 
origînals,  the  party  may  retain  them  until  the  articulation 
of  facts,  provided  he  files  copy  thereof ,  certified  by  him  or 
by  his  attomey.  BeU  v.  KnowltoUy  Montréal,  Ma/rch,  1865, 
24  R  of  Practice, 

101.  Exhibits  filed  cannot  be  taken  ont  of  the  office,  un- 
less  the  opposite  party  consents  and  a  receipt  is  given.  C. 
P.  a  189. 

109.  [Any  person  in  possession  of  a  document  filed  and 
forming  part  of  a  record,  or  having  taken  or  received  it,  may, 
npon  motion,  be  cœrced  by  imprisonment  to  retum  the 
same,  without  préjudice  to  his  liability  for  damages.]  C.  P. 
C.  107. 

L  On  a  rule  against  the  prothonotary  or  clerk  of  the  court  for  con- 
tempt  because  of  the  non-production  of  a  record,  tho  parties  will  be 
ordered  to  purge  themselves  of  ail  knowledge  in  the  matter.  Morgan 
T.  Valois,  9  L.  C.  J.  169  C.  C.  1865. 

103.  Until  the  exhibits  hâve  been  filed,  in  the  manner 
hereinbefore  prescribed,  the  plaintifF  cannot  proceed  with 
his  demand;    Ord.  1667,  tit.  xi.  Art.  33,  (7.  P.  L,  321. 

1  An  action  on  a  promissory  note  which  is  not  filed  will  be  dismissed. 
HudoH  ▼.  CHrouard,  21  L.  C.  J.  15,  Q.  B.,  1  Légal  News,  212. 

See  post  Art.  141,  and  Foster  v.  ChamherUn,  2  L.  0.  J.  285,  under 
Art  299,  post. 
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104.  Every  exhibit  filed  in  a  cause  becomes  common  to 
ail  the  parties  to  the  suit,  and  they  may  obtain  copies  thereof 
from  the  prothonotary  so  long  as  it  remains  in  his  hands. 

SerpiUon  sur  tU.  xi  Art.  16,  p.  168  ;  wer  fit,  xvi..  Art.  9, 
p.  188  ;  Pothier,  Proc.  44. 

La  Banque  du  Peuple  v.  Ougy,  9  L.  C.  R.  484,  Q.  B.  1857. 

105.  The  prothonotary  cannot  receive  any  exhibit  in 
blank,  nor  any  list  of  exhibits  in  which  the  désignation  of 
any  exhibit  is  not  filled  up.     Ord.  1667>  tit.  xi..  Art.  32. 

106.  If  the  exhibits  in  support  of  the  demand  hâve  not 
been  filed  on  the  return  day,  they  cannot  be  filed  af terwards 
without  giving  notice  to  the  opposite  party;  saving  the 
provisions  of  Article  100. 


CHAPTER   THIRD. 

OF  CONTESTATION. 

SECTION  I. 
GENERAL  PROVISIONS. 


107.  Ail  declinatory  and  dilatory  exceptions,  and  excep- 
tions to  the  form,  which  the  défendant  intends  to  plead, 
must  be  filed  within  four  days  from  the  return  of  the  writ,i 
except  in  the  case  mentioned  in  article  121.  C,  8.  L.  O.  c. 
83,  8. 12. 

1.  Where  motion  had  been  made  to  rejeot  certain  preUminaiy  pleas 
beoauBe  they  had  not  been  filed  within  the  four  days  next  after  the 
return  of  the  action — Heldy  that  as  the  action  was  retumed  in  vaca- 
tion the  delay  did  not  ron.  Booih  é  the  Montréal  and  Bytawn  Baihvay 
Companâf,  4  L.  C.  J.  296,  S  C.  1868. 
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2.  An  exception  to  the  fonn  filed  on  the  fiftii  day  after  the  retum 
àÂjof  the  action,  the  fourth  being  a  Sunday,  wUl  be  rejected  on 
motion  nnder  the  statute  16  V.  cap.  194,  sec.  21.  Brock  etoLœ  Thâ^ 
berge,  9  L.  C.  R.  231,  S.  G.  1869. 

3.  Beldy  that,  where  a  motion  was  made  to  quash  the  writ  and  dis- 
miflsed,  the  défendant  wiU  not,  after  the  four  days  allowed  by  the 
itatate,  be  allowed  to  file  an  exception  to  the  form,  and  that  in  snch 
cftie  the  délibéré  does  not  suspend  the  rule  requinng  ail  preliminary 
pleas  to  be  filed  within  four  days  after  the  retum  of  the  writ.  Mac- 
fartant  v.  WorraJIl  <k  The  Principal  Officers  of  Ber  Majesty^s  Ordnancef 
4  L.  0.  K  97,  S.  C.  1853. 

4.  Judgment  in  vacation  was  taken  on  an  attachment  before  judg- 
ment  and  afterwards  set  aside^  and  the  défendant  made  motion  to 
quaah  the  seizure — Held,  that  a  motion  to  quash  made  on  the  fourth 
judicial  day  next  after  retum  of  writ  was  in  time.  Beaufield  et  cU,  ▼. 
Whtder.     5  L.  C.  J.  44,  S.  C.  1860. 

5.  An  exception  may  be  produced  after  foUr  o'clock  p.m.  of  the 
fourtiiday.  The  CariUon  &  G.  B,  Co.  v.  Bwrch,  21  L.  C.  J.  46,  Q.  B. 
1876. 

Vide  post  Art.  463,  as  to  long  vacation,  and  Art.  128. 

108.  The  plainiiff  is  bound  to  answer  any  such  exception 
within  eight  days  after  it  is  filed  ;  excepting  where  he  is 
himself  obliged  to  call  in  warrantors  ;  the  delay  then  begins 
only  from  the  expiration  of  the  delays  to  which  such  war- 
rantors are  entitled  to  answer  the  demand  brought  against 
them.     Ibid, 

1.  Where  the  défendants,  to  an  action  in  which  they  appeared  on 
the  first  of  August,  filed  an  exception  to  the  form  on  the  fifth  of  Sep- 
tember,  and  on  the  eleventh  of  October  plaintiff  served  a  motio&  on 
défendantes  attomeys  to  reject  the  exception,  on  the  ground  that  it 
should  hâve  been  served  and  filed  during  the  first  four  days  of  Sep- 
tember,  being  the  first  four  days  after  vacation — Held,  that  the  excep- 
tion was  irregular,  but  the  motion  to  reject  not  having  been  made 
within  the  delay  required  by  law,  the  plaintififs  were  foreclosed  from 
filing  by  the  mère  lapse  of  time.  McDonald  et  al,  v.  Gamble,  7  L.  0.  J. 
77,0.0.1862. 

2.  A  spécial  answer  may  be  filed  to  an  exception  to  the  form.  Beg. 
ex  rd.  (TFarrel  v.  Gameau  et  al.,  4  Q.  L.  R.  206,  S.  0.  1878. 
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109.  The  défendant,  when  he  is  entitled  to  reply,  must 
file  bis  replication  within  eight  days  from  the  filing  of  the 
plaintifiTs  answer.    Ibid. 

110.  A  like  delay  of  eight  days  is  allowed  for  the  filing 
of  any  other  pleading  that  may  be  necessary,  or  is  permitted 
by  the  Court,  in  order  to  complète  the  issues.    Ibid. 

111.  The  party  failing  to  file  any  such  preliminary  excep- 
tion, answer  or  replication,  or  other  pleading,  within  the 
delays  prescribed,  is  by  law  forclosed  from  doing  so,  unless 
the  Court,  upon  cause  shown,  bas  extended  the  delay,  or  bas 
otherwise  ordered.     Ibid.  sa.  14,  75  ;  23  Vict.  c.  27,  a.  37. 

lis.  [No  plea  containing  a  preliminary  exception  can  be 
filed  unless  it  is  accompanied  with  a  deposit  of  such  sum  of 
money  as  is  fixed  by  the  rules  of  practice  of  the  Court] 

1.  In  cases  under  960  no  deposit  is  required  with  a  preliminary  ex- 
ception. Alie  Y.  Pamelin,  14  L.  G.  J.  134,  0.  0.  1869,  and  Desja/rdins 
T.  Chreiienf  16  L.  0.  J.  56,  0.  G.  1871  ;  La  Compagnie  (TAsmrance  y. 
Beaulieu,  9  R  L.  432,  22  L.  C.  J.  267,  S.  C.  1878. 

2.  Nor  in  actions  under  flOO,  in  the  Gities  of  Québec  and  MontreaL 
Keivnedy  v.  McKinnon,  3  Q.  L.  R  358,  G.  C.  1877. 

3.  But  hdd  that  a  deposit  is  required  with  such  preliminary  pleas. 
LusKer  é  Parsons,  17  L.  C.  J.  196,  G.  C.  1873. 

4.  And  that  in  such  cases  a  copy  of  the  exceptions  must  be  served 
on  the  plaintifTs  attomey.     Ibid. 

5.  Where  a  party  has  answered  without  réserve  a  preliminary 
exception  which  has  not  been  accompanied  by  the  necessary  deposit, 
he  is  foreclosed  from  demanding  its  rejection  on  that  ground.  Quintal 
d;  Roy  e«  al.,  14  L.  G.  J.  57,  S.  G.  1868. 

SECTION  IL 
OF   DECLINATORY  EXCEPTIONS. 

118.  When  a  dedinatory  exception,  filed  by  the  défen- 
dant, is  maintained,  the  parties  must  be  dismissed,  saving 
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their  recourse  before  a  compétent  Court.     C.  P.  G,  168  ; 
G  P.  Z.  321. 

1.  Wliere  a  deolinatory  exception  filed  to  an  action  reqnires  proof  ^ 
and  the  défendant,  instead  of  inscribing  for  pjoof,  inBcribes  for  hear- 
ing  on  the  mérita  of  the  exception,  it  will  be  dismissed  for  want  of 
évidence.     EUiott  y.  Bastien  et  al.,  2  lu  C.  J.  202,  S.  0. 1868. 

2.  In  proceedings  affecting  corporations  or  public  offices,  the  défend- 
ant may  set  np  against  the  information  a  decUnatory  exception  and  at 
^  same  time  pleas  to  the  merits  of  the  pétition.  The  Attomey-Oen- 
eral  v.  Oray,  15  L.  C.  J.  265,  S.  C.  R.  1871. 

3.  A  plea  whioh  invokes  want  of  junsdiction  roHone  loci  must  be 
pleaded  by  deolinatory  exceptions.  Fisher  et  al,  v.  McKnight  et  al. 
l  Légal  New8  360,  S.  C.  1878  ;  22  L.  C.  J.  146. 

4.  Every  motion  is  an  aot  of  snbmission  to  the  jurisdiction  of  the 
court,  and  therefore  a  service  of  motion  for  partioulars,  admits  the 
jurisdiction.  Monroe  et  al,  y,  Laliberté,  3  Bev  de  Lég,  72,  K  B.  1810  ; 
Brxaa(m  ▼.  McQueen,  7  L.  0.  J.  70,  S.  C.  1862. 

5.  The  appellants,  as  one  of  their  gronnds  of  appeal,  nrged  that  the 
Snperior  Court  had  no  jurisdiction — Hdd,  to  hâve  been  waived  by 
non-pleader.    Oray  étal,  é  Dyhuc,  2  Q.  L.  B.  234,  Q.  B.  1876. 

U4.  The  parties  must  also  be  dismissed  by  the  court, 
eveu  though  no  such  exception  has  been  pleaded,  if  the 
action  is  manifestly  beyond  the  jurisdiction  of  the  court. 
a  P.  G  170. 

lis.  The  court,  in  dedaring  itself  compétent,  may  award 
costs,  according  to  circumstances.     1  Pig,  155. 

SECTION  ni. 
OF  BXCEPnONS  TO  THE  FORM. 

US.  The  f  ollowing  grounds  must  be  pleaded  by  exception 
to  the  f  orm  : 

1.  Informalities  in  the  writ  or  service  ; 

2.  Informalities  in  the  déclaration,  when  it  contravenes 
the  provisions  contained  in  articles  14, 19,  50,  52  and  55.  1 
Pig.  160  et  seq. 
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1.  Misnomer  must  be  pleaded  by  peremptory  exception,  because  it 
relates  to  the  défendant  and  not  to  the  court,  by  putting  in  issue  tbe 
plaintiff 's  right  of  action  against  him.  Simoneau  y,  Ccmpbdl,  3  Rev. 
de  Lég.  196,  K  B.  1818. 

2.  But  that  the  déclaration  is  not  sufficiently  libelled,  must,  ou  the 
contrary,  be  pleaded  by  exception  to  the  form  because  it  relates  to  the 
court,  and  inasmuch  as  it  avers  the  déclaration  to  be  imperfect,  that  it 
is  null  and  void,  and  the  court  cannot  proceed.    Ib. 

3.  Misnonjer  cannot  be  pleaded  by  exception  to  the  form.  Jones  v. 
McNaUy,  S.  R.  56,  K.  B.  1811.  Contra  :  Sharples  v.  Ihimais,  3  Rev. 
de  Lég.  195,  note,  1846. 

4.  Where  the  défendants  en  garantis  were  employed  by  the  plaîntifb 
en  garantie  as  contractors  and  manufaoturers  and  co-open^tors  with  the 
plaintiifs  en  garantie — Heldf  compétent  for  them  to  plead  by  prelimin- 
ary  exception  that  they  were  not  such  contractors  and  manufacturera 
and  co-partners,  and  also  by  the  same  exception  to  attack  the  correct- 
ness  of  the  names  and  désignation  assumed  by  the  plaintifib,  and  on 
proof  of  the  truth  of  such  allégations  to  be  entitled  to  a  dismiasal  of 
the  action  of  tne  plaintifb  eti  garantie,  Edmonston  et  al.  v.  ChUds  é 
ChUds  et  al.  v.  Chapman  et  oZ.,  1  L.  C.  J.  249,  S.  C.  1857. 

5.  Where  in  an  action  by  a  Municipal  Corporation  it  was  described 
as  the  Corporation  of  St.  Martine  instead  of  the  Corporation  of  the 
Parish  of  St.  Martine,  an  exception  to  the  form  was  maintained  and 
the  action  dismissed  with  costs.  The  Corporation  of  St.  Martine  v. 
Henderson,  4  R.  L.  568,  C.  C.  1873. 

6.  An  exception  to  the  form,  filed  on  the  ground  that,  in  the  oopy 
of  the  writ  served  on  the  défendant,  one  of  the  plaintifb  was  styled 
Bickard  instead  of  Ricard,  was  dismissed  on  motion.  Latour  et  vx.  v. 
AfoMon,  6  L.  C.  R.  483.  S.  C.  1856. 

7.  Where  a  commercial  firm  plead  by  exception  to  the  form  that  the 
partners  are  wrongly  described  in  the  writ,  they  must  give  their  cor- 
rect désignation.  Dunmng  et  al.  y.  Oirouard  et  oZ,  9  R  L.  177,  Q.  B. 
1877. 

8.  An  exception  to  the  form,  denying  that  the  défendant  is  or  ever 
was  domiciled  as  stated  in  the  writ,  but  not  fumishing  the  name  of 
défendantes  true  domicile,  will  be  dismissed  with  costs.  Bames  v.  Bar- 
asy  2  Q.  L.  R.  146,  S.  C.  1875. 

9.  An  exception  to  the  form,  alleging  that  the  défendant  is  described 
in  the  action  as  having  his  domicile  in  one  district,  and  that  he  was 
>ierved  in  another,  when  it  was  proved  that  at  the  time  of  the  issuing 
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of  the  writ,  and  previous  thereto,  the  défendant  had  hit  domicile  in 
xhe  district  where  he  was  served,  will  be  maintained.  HainauU  v. 
Lyneh,  5  R  L.  472,  S.  0.  1874. 

10.  In  a  case  in  appeal  from  a  jadgment  dismissing  an  exception  to 
the  form  on  several  grounds — Held,  confirming  the  judgment  of  the 
Court  below,  that  the  déclaration  need  not  necessarily  contain  the 
domicile  and  description  of  the  parties  when  ijt  is  annexed  to  the  writ. 
Ow^on  V.  Donaghuey  11 L.  C.  R.  421,  Q.  B.  1861. 

IL  An  exception  to  the  form  of  the  service  of  a  writ  of  dedaration 
was  filed  in  a  cause  wherein  the  défendant  was  described  as  *'  of  To- 
ronto, in  the  Home  District  of  Canada  West/'  and  the  affîdavit  was  to 
the  efifect  that  the  service  had  been  made  on  the  défendant  by  deliver- 
ing  copies  of  the  writ  and  déclaration  to  the  wife  of  the  défendant  ''  of 
the  Township  of  York,  in  the  County  of  York,  at  his  place  of  résidence 
in  the  said  township  of  York." — Eddy  maintaining  the  exception,  that 
the  service  was  bad,  and  the  action  was  dismissed.  The  Montréal  As- 
«uratice  Company  es  McPherson,  16  L.  C.  B.  122  and  1  L.  C.  L.  J.  84, 
S.  C.  &  Q.  B.  1865. 

12.  Action  was  bronght  by  a  wife  separate  as  to  property  by  her 
mazriage  contract,  and  such  contract  was  not  alleged  in  the  déclaration 
—Mdd,  that  the  défendant  mnst  proceed  by  exception  to  the  form  and 
not  by  demurrer.  Walher  <Sû  ihe  May  or,  éc,  of  iKe  Toum  of  Sord,  5 
R.  L.  66,  Q.  B.  1866. 

13.  Want  of  anthorization  of  a  married  woman,  party  to  an  action, 
can  only  be  invoked  by  preliminary  exception  and  not  by  demurrer. 
Antaya  et  vira:  Dorge  et  al.,  6  R.  L.  727,  S.  C.  1873. 

14.  Where,  in  the  writ  and  déclaration,  it  was  alleged  that  the  fe- 
male  plaintifi  was  dnly  anthorized  by  her  husband,  party  to  the  action 
— Heldy  that  an  exception  to  the  form  did  not  lie  calling  in  question 
snch  anthorization.  Levy  etvir  é  Plamondon  et  al,,  17  L.  C.  J.  76, 
S.C.  1873. 

15.  Where  the  f emale  défendant  was  described  in  the  déclaration  as 
beiug  separate  as  to  property  from  her  husband,  and  she  pleaded  that 
she  was  not  separate  as  to  property,  and  the  plaintiff  moved  that  that 
portion  of  the  plea  shonld  be  struck  outon  the  gronnd  that  it  should 
hâve  been  pleaded  by  exception  to  the  form,  the  motion  was  dismissed. 
Wheeler  et  al,  v.  BwrhUi  et  al,,  4  L.  0.  J.  309,  S.  C.  1860. 

16.  Action  to  recover  £20,000,  balance  alleged  to  be  due  on  advances 
for  bnilding  of  ships,  brought  in  the  name  of  the  sole  and  surviving 
partner,  and  of  the  wife  or  widow  of  the  créditer  deoeased,  as  his  exe- 
cntrix,  under  his  wiU.    Demurrer  on  the  ground  that,  inasmuch  as  it 
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ftppeara  by  the  déclaration  that  the  qnality  of  executrix  claimed  by  one 
of  the  plaintifÏB  aocmedto  her  nnder  the  laws  of  a  foreign  country,  the 
déclaration  should  hâve  shewn  what  her  rights  were  as  executrix  in 
that  country — Held,  reversing  the  judgment  of  the  Court  below,  that 
the  action  was  rightly  brought,  and  ako  that  the  grounds  of  the  demur- 
rer  ought  to  bave  been  brought  by  exception  to  the  form.  Orainger 
etal.dh  Park,  10  L.  C.  R.  350,  Q.  B.  1860. 

17.  In  an  action  by  an  heir  for  a  debt  due  to  his  ancestor,  the  death 
of  the  latter  must  be  alleged  in  the  déclaration,  and,  if  it  be  not,  the 
action  upon  an  exception  to  the  form  willbe  dismissed.  Ross  y,  Wyse, 
3  Rev.  de  Leg.  39,  K.  B.  1820. 

18.  In  an  action  by  a  railway  against  a  stockholder  for  calla  upon 
the  stock — Meld,  to  be  sufficient  for  the  plaintiffs  to  state  in  the  cap- 
tion  of  the  déclaration  that  they  were  a  body  politic  and  corporate^ 
without  a  spécial  all^;ation  to  that  efiect,  and  that  the  proper  mode 
of  raising  such  an  objection  îb  by  exception  to  the  form,  and  not  by 
demurrer.  The  St.  Lawrence  and  Ottawa  Qrwnd  Junction  BaxfAioay  ▼. 
Froihingham  et  al.,  6  L.  C.  R.  140,  S.  C.  1855. 

19.  A  firm,  originally  composed  of  two  partners,  admitted  a  third. 
The  change  was  not  registered,  and  the  firm  was  sued  as  if  composed 
of  the  first  two  partners  only.  Service  was  made  at  the  place  of  busi- 
ness of  the  new  firm — Held,  that  the  plaintiffs  were  entitled  to  amend 
the  writ  by  inserting  the  name  of  the  new  partner,  and  an  exception 
to  the  form  pleaded  by  the  new  member  of  the  firm  when  thus  brought 
into  the  case,  was  dismissed.  The  Eastem  Tovmships  Ba/nk  &  MorriU, 
1  Légal  News  30,  Q.  B.  1877. 

20.  In  an  action  of  damages  for  libel  brought  against  three  persons, 
described  as  *'  ail  of  the  City  of  New  York,  mercantile  agents,  oo-part- 
ners  carrying  on  business  in  the  City  of  Montréal,  under  the  name, 
style  and  firm  of  ''  R.  G.  Dun  &  Co.,"  exceptions  to  the  form  were  filed 
by  two  of  the  défendants  on  the  ground,  among  other  things,  that  the 
service  of  prooess  was  insufficient  and  irregular,  inasmuch  as  it  had 
been  made  at  the  office  of  the  défendants  in  Montréal,  ^nd  that  the 
défendants  were  entitled  to  be  served  personally,  or  at  their  domicile, 
the  exception  was  maintained,  and  the  action  dismissed  with  costs. 
McDonald  v.  Dun  et  al.,  12  L.  C.  R.  345,  S.  C.  1862. 

21.  Two  défendants  cannot  by  exception  to  the  form  filed  by  them 
jointly  plead  causes  of  nuUity  applicable  to  only  one  of  them.  The 
Union  Bank  of  Lower  Canada  v.  McDonald  et  a/.,  19 L.  C.  J.  275,  S.  C. 
1875. 

22.  Where  the  words  *'  Province  of  Canada'*  were  used  insteadof 


Digitized  by 


Google 


OF  EXCEPnONS  TO  THE  FORM,  ART.  116.  85 

**  Dominion  of  Canada  " — Heldy  that  the  former  was  guffioient,  and 
ihe  Oonrt  wonld  nnderstand  that  therebywas  meant  the  heretofore 
Provinoe  of  Canada.  MiUigan  ▼.  Mason,  17  L.  C.  J.  159,  S.  C.  B. 
1872. 

23.  It  is  n6  gronnd  for  an  exception  to  the  f orm  that  the  sheriff  did 
not  certify  the  copy  of  the  writ  of  summons  which  was  served  on  the 
défendant.     WiUon  v.  Arnold,  3  Rev.  de  Leg.  195,  K.  B.  1817. 

24.  Where  the  plaintiff  omitted  to  certify  the  copy  of  the  déclara- 
tion served  npon  the  défendant,  and  the  défendant  filed  an  exception 
to  the  form — Held,  that  the  exception  wonld  lie,  and  that,  although 
the  bailiff  had  retnmed,  that  he  had  served  a  trae  and  certified  copy 
of  the  déclaration  on  the  défendant,  it  was  not  necessary  to  inscribe 
en  faux  against  the  retum,  it  being  apparent  from  the  copy  admitted 
by  the  plaintiff  to  be  the  copy  served,  that  it  never  was  certified. 
ScanUion  v.  Barlhe,  8  L.  C.  J.  138,  S.  0.  1864. 

25.  An  exception  to  the  form  which  states  that  no  proper  service  has 
been  made  upon  the  défendant  is  not  lîbelled  as  reqnired  by  law,  inas> 
much  as  it  did  not  state  the  particulars  of  the  defect  in  the  service 
which  is  complained  of,  and  such  exception  to  the  form  shonld  be  dis- 
missed.     Bewufoy  é  Feek,  20  L.  C.  J.  182,  Q.  B.  1875. 

26.  Where,  in  a  déclaration,  the  amonnt  demanded  was  expressed 
in  figures — Hdd,  that  an  exception  to  the  form  would  lie,  and  the 
action  be  dismissed  on  such  exception,  though  not  appealable.  Eivet 
V.  PoUsan,  11  L.  C.  R.  493,  S.  C.  1861. 

27.  The  defect  of  insuffident  delay  upon  the  service  of  process  ad 
fupondmdum  may  be  pleaded  by  exception  to  the  form.  Hunter  v. 
Dagtnais,  3  Rev.  de  Lég.  72,  K.  B.  1813.  Irvvne  et  dL  v.  PerrcMlt,  3 
Rev.  de  Lég.  72,  K.  B.  1819. 

28.  An  exception  to  the  form,  based  on  the  fact  that  at  the  time  of 
the  service  on  the  défendant  the  bailiff  did  not  inform  the  latter  of  the 
contents  of  the  papers  served,  will  be  dismissed  on  motion  to  that 
effect,  as  the  Ordinance  on  which  such  formality  is  based  is  obsolète. 
Dtloriimer  v.  Hurtnbiaej  9  L.  C.  J.  280,  C.  0. 1865. 

29.  A  défendant  has  a  right  to  object  by  exception  to  the  form  to 
the  snfficiençy  of  the  retum  made  npon  process  ad  respondendwn,  bat 
he  cannot  plead  that  no  retum  has  been  made.  Jones  et  al,  v.  3forin, 
3  Rev.  de  Leg.  72,  K.  B.  1812. 

30.  Matter  essential  omitted  is  the  subject  of  a  demurrer,  but  mat- 
ter  essential  imperfectly  stated  is  the  subject  of  an  exception  to  the 
form.     Wagner  v.  Farran,  3  Rev.  de  Leg.  196,  K.  B.  1811. 
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31.  And  hM,  in  another  case,  that  where  matter  essential  is  merely 
imperfectly  alleged  and  not  entirely  omitted,  the  défendant  ahonld  at- 
tack  the  déclaration  by  an  exception  to  the  form  and  not  by  demurrer. 
Waiker  et  vir  <k  The  Corporation  of  Sorel,  2.  L.  C.  L.  J.  22,  Q.  B. 
1866. 

32.  An  exception  to  the  form  in  which  it  Ib  alleged  that  the  contenta 
of  a  paper  writing,  porporting  to  be  a  copy  of  a  déclaration,  are  différ- 
ent from  the  contents  of  the  original  déclaration,  and  are  disconnected, 
absurd  and  nnintelligible,  is  sufficient.  Doutre  y.  The  Montréal  a/nd 
Bytown  Baikoay  Compofhy,  5  L.  C.  R  98,  S.  C.  1854. 

33.  In  an  action  against  an  endorserof  a  note  of  hand,  the  omiasion 
to  set  np  the  prétest  in  the  déclaration  can  only  be  taken  advantage  of 
by  exception  to  the  form  or  spécial  demurrer.  Jones  ▼.  Pel%iêon,2 
Roy.  de  Leg.  29,  K.  B.  &  3  Bev.  de  Leg.  72,  K  B.  181& 

34.  A  breach  of  contraot  insnfficiently  alleged  mnst  be  pleaded  by 
exception  to  the  form.  Faeaud  y.  Hooker,  2  Bey.  de  Leg.  207,  K.  B. 
1811. 

If  the  breach  of  contraot  be  imperfectly  alleged  in  the  déclaration 
an  exception  to  the  form  is  the  proper  plea,  but  if  the  breach  is  not  at 
ail  alleged,  adyantage  may  be  taken  of  tho  omission  by  demurrer. 
Wagner  ttal,é  Farran,  3  Bey.  de  Leg.  196,  K.  B.  1811. 

35.  The  allégations  of  an  affîdayit  upon  which  an  attaohment  before 
judgment  has  issued  may  be  contested  or  denied  by  means  of  an  ex- 
ception to  the  form.  Oiroux  y.  Chreau  <k  (yBrien,  8  L.  C.  J.  164,  S.  C. 
1864. 

36.  Where  an  affîdayit  in  an  attaohment  before  judgment  waa 
attacked  by  exception  to  the  form  on  the  ground  that  the  allégations 
in  the  affîdayit  were  false — Heldy  reyersing  the  décision  of  the  Superior 
Court,  that  the  exception  iras  the  proper  proceeding  and  must  be  main- 
tained.  LedU  et  al,  é  The  MoUoné'  Bank,  8  L.  C.  J.  1,  &  12  L.  0.  R. 
265,  Q.  B.  1861. 

But  see  Post,  Art.  819. 

37.  And  where  the  défendant  pleaded  a  cumtdation  of  actions  by 
exception  to  the  form,  the  pleading  was  hdd  to  be  bad,  and  the  excep- 
tion was  dismissed.     HwkUr  y.  Dorwin,  1  L.  C.  J.  287,  S.  C.  1857. 

^38.  To2^an|irregular  inddental  (demand  exception  mi^  be  taken  by 
exception  to  the  form.  Tumer  ^r\whiifieLd,  3  Bey.  de  Lég.  196,  K. 
B.18n. 

39.  A  pétition  in  nullity  of  an  adjudication  filed  by  a  plaibtiff  to  a 
sale  of  immoyables,  will  be  dismissed  on  an  exception  to  the  form  filed 
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hf  the  a4J^ic(Uaire  on  the  ground  that  he  is  not  a  party  io  the 
inukmce,  and  that  he  oonld  not  legally  be  bronght  into  the  case  by  a 
notice,  snch  notice  being  in  the  f  oUowing  terras  :  "  To  John  Boston, 
"  Esqnire,  sheriff  for  the  district  of  Montréal  ;  William  Brewster, 
"  défendant,  and  James  Haldane,  cutjudicataire.  Gentlemen, — ^Take 
'^  notice  of  the  above  pétition,  which  will  be  presented  to  the  Judge 
"  of  the  said  Snperiur  Court,  sitting  the  court,  on  Friday,  the  27th 
*'  April  instant,  at  half  past  ten  o'dock,  or  so  soon  thereafter  as  counsel 
"  can  be  heard."  Joseph  y.  Brewster  et  al.  é  Haldam^  6  L.  0.  R  486, 
8.  0. 1856. 

40.''  Where,  between  the  issue  and  the  service  of  the  writ,  the  juris- 
diction  of  the  court  was  taken  away  by  the  érection  of  a  new  district — 
Hddy  that  even  if  the  plaintiff  had  no  right  to  serve  the  writ,  proceed- 
ings  should  hâve  been  attacked  by  an  exception  to  the  f  orm  and  not  by 
a  dedinatory  exception  as  had  been  done.  Monty  db  Butter,  3  L.  G.  J. 
26,8.0.1858. 

4L  Where  the  évidence  on  a  preliminary  exception  is  identical  with 
that  which  must  arîse  on  the  merits,  it  wUl  still  be  allowed.  Lamb  é 
Brewster  et  al.  v.  Cimners  et  al.,  5  R.  L.  631,  S.  C.  1873. 

42.  An  exception  to  the  form  cannot  be  received  after  a  motion  for 
appeal  :  every  motion  is  an  act  of  submission  to  the  jurisdiction  of 
the  court  and  consequontly  a  wairer  of  ail  objections  to  the  form  of 
the  summons,  and  a  motion  for  particulars  admits  the  sufficiency  of 
the  déclaration.  Monroe  et  al,  v.  Laliberté,  3  Rev.  de  Lég.  71,  K.  B. 
1810. 

43.  Where  to  an  action  against  a  corporation  three  individuals  ap- 
peared  and  ûled  an  exception  to  the  form  as  being  the  parties  at  whose 
oflto  the  writ  and  process  were  served — Held,  that,  not  being  the  par- 
ties to  the  suit,  they  could  not  appear  and  plead  as  they  had  done, 
and  the  exception  was  dismissed.  Orinton  v.  The  Montréal  Océan  Steam- 
tkip  Company,  1  L.  C.  J.  84,  S.  C.  1857. 

Vide  The  Exchange  Bank  v.  Napper  et  al. ,  ante,  Art.  83.  * 

44.  On  a  motion  to  dismiBS  an  exception  to  the  form — ffeld,  that  the 
merits  of  such  an  exception  cotdd  not  be  bronght  before  the  court  by 
motion.     Clark  étal,  d:  Cla/rk  etux.,1  L.  0.  J.  99,  S.  C.  1857. 

45.  An  exception  to  the  form  will  be  dismissed  upon  motion,  and 
held  to  be  not  served,  if  the  copy  lef t  with  the  plaintiff  bears  a  différent 
number  from,  and  is  not  an  exact  copy  of,  the  original  filed.  McMil- 
bn  é  Buchanan  et  al.,  17  L.  C.  J.  13,  Q.  B.  1873. 

46.  Where  in  a  motion  to  dismiss  an  exception  to  the  form,  the  plain- 
tiff mged,  amongst  other  things,  that  it  was  endorsed  with  a  wrong 
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noinber — Hddy  that  the  ezceptioii  wotild  not  be  dismiased  on  thai 
ground,  as  the  proper  nnmber  was  not  reqoired  on  pain  of  nuUity,  but 
only  to  faoilitate  the  prooeedinga.  Ledie  db  Fraser,  16  L.  G.  R.  43,  S. 
0.1864.  ' 

47.  An  exception  to  the  fonn  containingerasuresand  marginal  noteg 
which  were  not  referred  to  at  the  bottom  of  the  paper  was  held  never- 
theless  to  be  good.     Blackiston  v.  Eom,  10  L.  0.  R.  399,  S.  C.  1860. 

48.  Where  the  plaintiff  made  a  motion  to  reject  an  exception  to  the 
form  as  not  filed  within  the  proper  delays,  and  afterwards  anawered 
the  exception  in  law  without  réserve  of  the  motion — ffeldf  that  the 
answer  was  a  waiver  and  cUsidemefU  of  the  motion.  CopUmd  et  al  ▼. 
Cauchon  et  al.,  14  L.  0.  J.  242,  C.  0.  1869. 

49.  Where  an  exception  to  the  form  had  been  filed  to  plaintiff 's 
action— Held,  that  the  plaintiff  might  plead  new  facts  in  estoppel  to 
such  exception,  but  that  the  merits  of  such  estoppel  could  not  be 
heard  upon  motion.  The  Beacon  Fire  and  Life  Insurance  Company  of 
London  é  Whyddon,  1  L.  0.  J.  178,  S.  C.  1857. 

117.  The  plaintiff,  upon  an  exception  to  the  form,  as  well 
as  at  any  other  time  bef ore  judgment,  may,  by  leave  of  the 
eoart,  amend  either  the  writ  or  the  déclaration,  on  payment 
of  such  costs  as  the  court  détermines.  C  S,  L.  C,  c.  83, 
8.67. 

1.  A  déclaration  cannot  be  so  amended  as  to  change  the  nature  of 
the  action. 

An  amendment  whereby  the  plaintiff  would  set  up  a  promissoiy 
note  as  an  acknowledgment  of  a  loan,  would  change  the  nature  of  the 
action  which  had  been  brought  for  the  recovery  of  the  amount  of  the 
loan.     Venner  v.  Seguy  et  al,,  4  Q.  L.  R.  6,  S.  C.  1878. 

2.  Where  an  amendment  of  the  déclaration  is  of  such  a  nature  as 
materially  to  alter  the  allégations  and  conclusions,  an  opportunity  of 
answering  the  déclaration  as  amended  should  be  afforded  the  défen- 
dant, and  therefore  a  judgment  granting  a  motion  to  makesuch  altéra- 
tions and  pronouncing  finally  on  the  merits  of  the  cause  at  the  same 
time,  will  be  reversed.  Montrait  éb  Williams,  22  L.  0.  J.  19,  Q.  B. 
1877. 

3.  The  faOure  to  state  in  the  writ  the  plaintiffs'  names  in  fuU,  and 
the  giving  a  wrong  name  to  the  défendant,  are  not  mère  irregularities 
subjeot  to  amendment,  but  absolute  nullities.  Farenl  v.  Pacaud,  4 
Q.  L.B.  73,  S.C.1878. 


Digitized  by 


Google 


OF  EXCEPTIONS  TO  THE  FORM,  AETS.  117-119.    89 

4.  The  smoiint  of  oosts  payable  on  the  amendment  of  a  déclaration 
ÎB  within  the  discrétion  of  the  court.  Daoust  v.  Deschcbmps,  4  L.  C.  B. 
425,  S.  C.  1854. 

5.  And  where  the  plaintiff  was  allowed  to  amend  his  déclaration 
dnring  enqnéte,  it  waa  on  payment  of  oosts  as  of  an  action  settled  at 
the  stage  at  which  the  action  then  was,  viz.,  after  inscription  for  en- 
quête.   Syme  et  al,  v.  Heward,  6  L.  C.  J.  311,  S.  C.  1866. 

6.  A  plaintiff  on  being  allowed  to  amend  his  déclaration  after  ex- 
ception filed,  mnst  pay  the  f  oll  costs  of  action.  Bo^tàreau  y.  Bicher, 
6  L.  C.  R.  474,  S.  0.  1856. 

7.  The  court  will,  if  demanded,  grant  a  motion  to  suspend  ail  pro- 
œedings  until  the  oosts  are  paid.  MimUe  v.  Caron,  3  Rev.  de  L^. 
392,  K.  B.  1817. 

And  see  Art  53  arUe  and  Art  320  poH. 

118.  If  the  copy  of  the  writ  or  of  the  déclaration  is  in- 
correct, or  différent  from  the  original,  the  plaintiff  may,upon 
leave  of  the  court,  and  on  payment  of  costs,  fumish  the 
défendant  with  a  correct  copy.     2  L.  C.  R,  110. 

1.  Where  an  exception  to  the  f orm  has  been  filed  on  the  ground  that^ 
the  copy  of  the  déclaration  served  on  the  défendant  was  not  certified» 
and  the  plaintiff  has  obtained  permission  of  the  court  to  serve  a  pro- 
perly  certified  copy  on  payment  of  costs,  the  défendant  cannot  proceed 
any  f urther  with  his  exception.  MaUette  v.  Tremblay,  14  L.  C.  J.  209, 
8.  C.  1869- 

2.  If  the  défendant  appears,  the  non-service  of  the  copy  of  the  décla- 
ration will  only  authorize  the  défendant  to  move  for  a  copy,  and  the 
light  to  plead  should  date  from  the  day  of  service  of  suoh  copy. 
Montminy  v.  Tappin,  3  Bev.  de  Lég.  308,  K.  B.  1820. 

119.  NuUities  in  the  writ  or  service,  and  informalities  in 
the  déclaration,  are  waived  by  the  appearance  of  the  défen- 
dant and  his  failure  to  take  advantage  of  them  within  the 
delays  prescribed.     C,  P.  C.  176. 

1.  Where  the  défendant  had  left  the  Province  before  the  service  of 
the  writ  which  was  made  at  his  last  domicile,  and  appearance  was  filed 
for  him  by  an  attomey — Held,  that  such  appearance  oovered  the  irregu- 
larity  of  service,  and  ail  proceedings  had  afterwards  by  the  plaintiff 
ex  jMiHe,  who  called  in  the  défendant  by  advertisement  and  ignored 
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the  appearance,  were  nnll,  and  must  be  set  aside.    MeKercher  é  Simp- 
«on,  6  L.  C.  R.  311,  Q.  B.  1856. 

2.  Where  a  reai  action  was  brought  in  a  différent  district  to  that  in 
which  the  immoveable  in  question  was  sitnated — Hddy  that  an  appear- 
ance by  a  défendant  without  pleading  to  the  form  or  to  the  mérita  of 
the  action  was  a  waiver  of  an  exception  to  the  jorisdiction.  Wh^  es 
quai,  é  Lynch  et  al.,  17  L.  C.  J.  76,  S.  0.  1870. 

3.  The  appearance  of  the  défendant  without  pleading  a  defect  in  the 
service  of  the  summons  is  a  waiver  of  the  irregularity.  Bilanger  v. 
Perrault,  3  Rev.  de  Lëg.  350,  K.  B.  1817. 

4.  If  the  notice  endorsed  on  the  déclaration  be  irregular,  the  irregu- 
larity is  cured  by  the  appearance  on  the  retum  day,  notwithstanding 
an  exception  to  the  form.  Chatnberland  v.  Baynumd,  3  Rev.  de  Lég. 
195^  K.  B.  1820. 

5.  Where  the  Court,  on  the  point  of  rendering  judgment,  peroeived 
that  there  was  no  writ  in  the  record  andnoevidencpe  of  summons,  but 
the  défendant  had  appeared — Held,  dismissing  the  déUbéré,  that 
though  the  défendant  by  his  appearance  had  the  right  to  waive  a  want 
of  service,  still  it  is  necessary  that  a  writ  of  summons  should  hâve  issued, 
and  that  it  should  appear  so  by  the  record,  in  order  to  give  jurisdiction 
to  the  Court.     Taylar v.  Sénécal  etal,SluC.J.  53,  S.  C.  1858. 

SECTION  IV. 

OF  DILATORY   EXCEPTIONS  AND  SPECIALLY   OF  ACTIONS   IN 
WARRANTY. 

MO.  The  défendant  may  stay  the  suit  by  dilatory  excep- 
tion : 

1.  If  the  delays  to  which  he  is  entitled  for  the  purpose  of 
making  an  inventory  and  deliberating,  whether  as  heir,  or 
legatee,  or  in  the  case  of  community  of  property,  hâve  not 
expired  ; 

2.  If  he  has  a  right  to  demand  security  from  the  plaintiff, 
or  the  exécution  of  some  précèdent  obligation  ; 

3.  When  the  plaintiff  contravenes  the  rule  that  the  par- 
ties should  remain  in  their  respective  positions  until  thèse 
are  changed  by  judicial  authority  ; 
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4.  When  the  défendant  bas  a  right  to  exercise  a  reconrse 
in  warranty  against  a  third  party  ; 

5.  When  he  bas  a  right  to  demand  the  discussion  of  the- 
principal  or  original  debtor  ; 

6.  When  the  plaintiff  has  joined  in  his  action  several 
daims  which  are  incompatible,  or  susceptible  of  différent 
modes  of  trial  ;  and  in  such  case  the  défendant  cannot  be 
bound  to  défend  the  action  until  the  plaintiff  has  declared 
his  option  ; 

7.  If  the  plaintiff  does  not  réside  in  the  Province,  and  a 
power  of  attomey  from  him  is  not  produced  ; 

8.  If,  in  the  case  of  an  invisible  right  or  claim,  ail  the 
parties  intereeted,  and  whose  présence  is  necessary,  are  not 
made  parties  to  the  suit. 

1  Pig.  166, 170, 173, 179, 188, 197, 200  ;  Pothier  Proc,  28, 
29  ;  Ord.  1667,  tU.  viii.,  Arts.  1,  2  ;  tit.  ix.  Art  2;  C.  P.  G, 
174;  a  P.  Ir.  152,  322. 

1.  In  an  action  for  the  payment  of  the  prioe  of  a  lot  of  land,  the  fnl- 
fihnent  of  the  condition  that  the  rendor  ghonld  fnmiah  to  the  purchaser, 
within  one  year,  the  letten  patent  from  the  Crown  which  constitute 
tiie  formeras  Utle,  was  a  "  précèdent  obligation,"  and  the  non-exe- 
cation  of  the  same  was  properly  pleaded  by  dilatory  and  not  by  tem- 
poraiy  exception.    Bouchard  t.  Thivierge,  4  Q.  L.  R.  152,  S^  C.  1878. 

2.  On  an  action  for  thirty-six  dollars,  balance  of  salary  daimed  by 
the  plaintiff,  a  derk — Hddy  on  a  dilatory  exception  by  the  défendant, 
that  where  the  clerk  has  coUected  money  for  his  employer,  for  which 
he  has  not  acconnted,  the  défendant  is  entitled  to  stay  of  proceedings 
until  such  acoount  be  rendered.  Thompson  y.  BofMrget,  17  L.  0.  R. 
269,  C.  C.  1867. 

3.  That  oosts  dne  on  a  former  action  are  not  paid  cannot  be  pleaded 
by  exception,  but  a  motion  to  stay  proceedings  wiU  be  allowed,  if  it 
^»pear  that  the  former  action  was  for  the  same  cause,  and  was  heard 
apon  the  mérita.    ChaHier  v.  McLeish,  3  Rey.  de  Lég.  70,  K.  B.  182U 

4.  Non-payment  of  costs  in  a  former  action  cannot  be  the  subject  of 
a  dilatory  or  peremptory  exception.  Bobichaud  ▼.  Fraser^  3  Rev.  de- 
L^.  71,  K  B.  1817. 

See  cases  under  Art.  453,  post. 
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5.  Where  a  défendant,  sned  for  the  prioe  of  an  immovable  whioh  he 
bas  pnrchased,  and  which  was  burdened  with  a  hypothec,  pleads  hiB 
right  to  hâve  snch  hypothec  discharged  before  being  compelled  to  pay, 
he  must  do  so  by  a  dilatoiy  exception  and  not  by  a  peremptoiy  one. 
<jhrammant  v.  Lemire,  5  R  L.  67,  0.  C.  1873  ;  Wamvoright  et  ux,  é 
The  May  or,  cfcc,  of  Sorel,  6  R.  L.  668,  S.  C.  1874. 

6.  Where  a  suit  was  pending  in  the  Admiralty  against  certain  goods 
seized  as  forfeited,  and  an  action  of  trespass  was  brought  against  the 
seizors  for  illégal  seizure — Hdd,  that  the  défendants  were  entitled  to 
an  exception  dUoitovre  to  stay  the  proceedings  until  the  first  action  was 
decided.  Hartsham  et  al.  v.  ScoU  &  SomervUlej  P.  B.  5,  K.  B.  1810. 

7.  A  f oreign  plaintiff  is  not  bound  to  give  notice  of  the  filing  by  him 
ofa  power  authorizing  his  attomey  ad  lUem  to  act  for  him,  in  order  to 
save  himself  from  costs  of  an  exception  dUaioire,  The  Bamk  of  Com- 
merce V.  Pojmieau,  20  L.  C.  J.  306,  S.  C.  1876. 

8.  A  power  of  attomey  may  be  demanded  when  the  plaintiff,  a  for- 
eigner,  contests  an  opposition.  Baltzar  et  al.  y.  Orewing  et  al.  es 
Hut(ihiii(yn  et  vvr,  13  L.  C.  J.  297,  S.  C.  1869. 

9.  Where  the  power  of  attomey  is  not  filed  before  the  exception 
demanding  it,  costs  will  be  allowed  défendant.  WestcoU  et  vvr  v. 
Archamba\at  et  al.,  21  L.  C.  J.  307,  S.  C.  1877,  1  Légal  News,  211. 

10.  Where  the  plaintiff  résides  ont  of  the  Province  of  Québec,  and 
fails  to  fumish  security  for  costs  and  the  power  of  attomey  required 
by  the  CJode  of  Procédure,  the  défendant  may,  by  a  dedinatory  excep- 
tion ,  haye  ail  f nrther  proceedings  stay ed  until  such  security  and  pro- 
<2uration  are  fumished.  Calvin  et  al.  y.  Bertrand,  17  L.  C.  J.  226,  C.C. 
1873. 

11.  When  security  for  costs  is  daimed  by  exception,  the  costs  thereof 
will  be  reserved  to  abide  the  issue  of  the  suit.  Âkin  y.  Hood,  21  L. 
C.  J.  47,  S.  C.  1877.  Symes  et  vir  v.  Voligny,  1  Légal  News,  542,  S. 
C.  1878,  22  L.  C.  J.  246. 

Vide  Art.  128  post. 

12.  The  plaintiff  brought  action  for  conventional  dower,  and  the  de- 
fendant  called  in  the  nctual  holders  of  the  property  on  which  the  dower 
was  claimed,  pretending  that  the  plaintiff  was  bound  to  proceed  in  the 
first  place  against  the  holders  of  such  portions  of  the  property  as  had 
been  alienated  last — Held,  that  such  an  exception  could  only  be  pleaded 
with  regard  to  customary  dower.  Benoit  y.  Tanguay  d;  Tanguay  de 
BouthifUer,  1  L.  C.  J.  168,  S.  C.  1867. 
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13w  The  endozser  of  a  promiasoiy  note,  sued  forthe  amotint  due  un- 
der  it,  is  entitled  to  a  dilatoiy  exception  to  enable  him  to  oall  in  the 
maker  of  the  note  in  goarantee.  BeauUeu  y.  Demersy  5  R.  L.  244,  0. 
C.  1874. 

14.  An  exception  o£  disouasion  which  f aik  to  indicate  the  property  to 
be  diacussed,  or  to  allège  eren  the  existence  of  property  liable  to  âÎB- 
ooanon,  and  which  does  not  ccmtain  an  offer  to  defray  the  expensee  of 
diacnsmon,  and  is  not  acoompanied  by  an  actual  depoait  of  funds  to  that 
end,  is  bad  in  law  and  will  be  dismiased  on  demurrer.  Pantoti  et(d,Y. 
Woods  ei  al,,  11  L.  C.  J.  168,  S.  C.  1866. 

15.  That  ail  the  penons  who  ought  to  be  défendants  in  an  action  ex 
cofUract^^  are  not  parties  to  the  suit  is  rightiy  pleaded  by  exception 
ptrtmptoire  temporaire,  in  which  those  who  onght  to  be  joined  in  the 
suit  must  be  named.  Fraser  étal,  v.  Dunn  et  al,  3  Rev.  de.  Lég.  196, 
K.  B.  1812. 

16.  The  benefits  of  division  and  discussion  oannot  be  allowed  if  they 
are  not  pleaded  by  dilatory  exception.  Tcmgua/y  v.  Duerow,  3  Rev.  de 
Lég.  71,  K.  B.  1816. 

17.  An  action  may  be  instituted  against  a  security  or  caution  before 
the  discussion  of  the  principal  debtor,  and  in  such  case  the  défendant 
must  allège  by  dilatoiy  exception  that  the  principal  debtor  should  be 
fint  discussed.     Potdevin  v.  Mimlle,  3  Rev.  de  L^.  71,  K.  B.  1816. 

18.  On  an  exception  dilatoire  claiming  theright  of  discussion,  the  ex- 
cipient is  bound  to  advance  to  the  plaintiff  such  sum  of  money  as  may 
be  neoessary  to  pay  the  expenses  of  discussion.  Gauthier  y.  Morisette, 
3  Rey.  de  Lég.  71,  K.  B.,  1821. 

19.  In  a  commercial  matter  if  it  appear  in  an  action  of  assumpsit 
that  the  plaintiff  has  a  partner  who  is  a  party  to  the  contract  and  is  not 
a  party  to  the  suit,  the  action  will  be  dismissed,  although  the  défend- 
ant has  not  pleaded  such  fact.  Pozer  et  al  y.  Olaphwm,  S.  R.  122,  E. 
B.  1817. 

20.  A  dilatory  exception  to  call  in  a  gao'ami  formel  must  show  that  the 
excipieni  is  within  the  delays,  and  that  he  has  taken  the  neoessary 
Btops  to  call  in  his  garant    Bdle  y.  DoUm,  20  L.  0.  J.  302.  S.  0. 1876. 

2L  Where  an  hypothecary  action  was  brought  against  a  third  holder 
^Hdd,  that  he  might  yalidly  plead  the  exception  of  discussion,  not- 
withstanding  the  mortgage  sued  on  was  a  spécial  mortgage,  but  that  he 
had  no  right  to  daim  to  hold  the  property  untU  his  improyements  and 
améliorations  had  been  paid  for.  Price  y.  Nelson  db  MaoKay,  2  L.  0. 
E.  455,  S.  0.  185L 
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22.  In  an  action  against  sureties  on  a  bail  bond  in  appeal,  the  ques- 
tion as  to  the  neoessity  of  discussing  the  property  of  the  principal  debtor 
ought  not  to  be  raised  by  démarrer,  but  by  an  exception  de  discussion, 
Thorru  v.  MeLerman  et  ai,,  9  L.  C.  R.  403,  S.  C.  1868. 

23.  Where  the  défendant  pleaded  the  diBCussion  of  the  principal 
debtor  by  a  peremptoiy  exception  en  droit  temporaire — Seld,  thatsuch 
a  plea  should  be  urged  by  dilatoiy  exception.  Noad  e^  oL  t.  Von  Bx- 
«er,  6  L.  0.  J.  102,  S.  C.  1860. 

24.  In  revendication  of  immovable  property,  if  the  défendant  holds 
the  estate  demanded  merely  as  a  tenant,  he  înust  plead  the  fact  by  dil- 
atory  exception  and  set  f  orth  the  name  and  résidence  of  the  proprietor. 
Clément  v.  Hamel,  3  Rev.  de  Lég.  71,  K.  B.  1817. 

25.  A  dilatory  exception  founded  on  the  benefit  of  discussion, 
claimed  by  a  si^ety,  must  be  decided  before  proceeding  with  the  pleas 
to  the  merits,  and  the  proof  must  be  limited  to  the  facts  set  up  in  such 
exception.  Cimnvngham  et  al,  y.  Ferrie  étal,,  2  Bey.  de  Lég.  169,  Q. 
B.  1842. 

26.  And  where  the  défendant  pleads  by  exception  temporaire  that  he 
held  the  property  demanded  as  guardian  appointed  by  a  justice  of  the 
peace  and  prays  that  the  plaintiff s  action  be  dismissed,  it  is  irregular. 
Pacaud  v.  Begin,  1  Rev.  de  Lég.  607,  K.  B.  1818. 

27.  And  heldf  also,  that  he  could  only  stay  proceedings  until  the 
person  from  whom  he  derived  authority  to  keep  the  property  claimed 
is  made  a  party  to  the  suit,  and  lus  exception,  theref ore,  should  be  an 
exception  dUcUovre,    Ib. 

28.  Ail  joint  owners  in  an  action  in  rem  must  be  joint  plaintifib  in 
the  process  ad  respondendum,  BeUet  et  al.  v.  AUison,  3  Bev  de  Lég. 
305,  K.  B.  1818. 

29.  Co-partners,  parties  to  a  contract,  must  be  co-plainti£b.  Mor- 
rogh  V.  Huot,  2  Rev.  de  Lég.  207  K.  B.  1811. 

30.  And  where  a  landlord  took  an  attachment  in  revendication 
against  a  piano  belonging  to  a  third  person,  after  it  had  been  removed 
from  the  house  of  his  tenant,  but  neglected  to  join  lus  debtor  or  ten- 
ant in  the  action — Held,  that  the  action  must  be  dismissed.  Afdd  y, 
Laurent  et  al,,  7  L.  C.  J.  49,  S.  C.  1863. 

31.  If  the  légal  interest  of  several  persons  who  are  parties  to  a  con- 
tract be  joint  they  must  join  in  an  action  which  in  form  is  ex  eontractu, 
McLeish  y.  Lees,  2  Rev.  de  Lëg.  123,  K.  B.  1811. 
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32.  An  exception  whioh  states  that  there  are  other  heirs  who  ought 
to  be  made  défendants  must  name  them,  aver  them  to  be  alive,  and 
point  ont  their  résidence.  Pcigé  v.  Carpentiery  3  Bey.  de  L6^.  395, 
K.  B.  1810. 

33.  To  an  action  against  seyeral  heirs  it  is  not  a  yalid  objection  that 
tU  of  them  baye  not  been  made  parties  to  the  suit  if.  during  the  pro- 
gress  of  the  suit,  they  haye  been  made  parties  by  an  interlocutory 
jndgment  of  the  court.  î'iger  etux,  (k  Pothier,  Stn.  Itep.  394,  K.  B. 
1830. 

34.  A  camolation  of  actions  should  be  pleaded  by  a  dilatory  excep- 
tion. Bélanger  y.  De^ardins,  3  Rey.  de  Lëg.  70  K.  B.  1816.  MHhoi 
aqwL  V.  Ferrin  e«  oZ.,  5  R.  L.  695,  S.  C.  1874. 

35.  A  demand  for  damages  in  an  action  for  the  remoyal  of  an  en- 
croachment  upon  property  does  not  amount  to  a  cumulation,  and  does 
not  yitiate  the  rest  of  the  action .  La  Corporation  de  8t.  Martin  y.  la 
Compagnie  de  Chemin  de  Fer  de  Vlsle  Jésus,  15  L.  0.  J.  106,  Q.  B. 
1870. 

36.  The  plaintiff  bronght  action  for  damages,  setting  up,  by  way  of 
déclaration,  assault  and  battery  and  defamatory  language  and  throwing 
stones  with  intent  to  injnre,  and  the  défendant  pleaded  by  way  of 
demnrrer  that  the  déclaration  contained  seyeral  causes  of  action  which 
eould  not  be  joined  in  the  same  suit,  and  asked  that  the  plaintiff  be 
held  to  ohoose  between  said  causes  of  action — Ifeld,  that  the  différent 
causes  of  action  referred  to  were  not  contradictory  or  eyen  incompati- 
ble, and  were  properly  laid  in  the  déclaration.  Mithot  esquaX,  y.  Fer- 
rin étal,  b  R.  L.  695,  8.  0.  1874. 

37.  There  is  no  incompatibility  between  the  allégation  of  a  yerbal 
lease  and  an  account  for  lease  and  occupation.  Ha/novjer  d;  fVUhie,  1 
L.  C.  L.  J.  37,  Q.  B.  1865. 

38.  Where  the  plaintiff  by  his  déclaration  (or  pétition)  alleged  that 
the  person  elected  and  holding  the  position  of  mayor  of  Montréal  was, 
at  the  time  of  his  élection,  disqualified  from  being  so  elected,  and  was 
in  conséquence  illegally  occupying  the  position,  and  alleged  also  by 
the  same  déclaration  that  the  élection  in  question  was  null  and  yoid 
for  reasons  therein  stated,  and  asked  that  it  be  so  declared,  and  that 
the  petitioner  be  declared  duly  elected — Held,  on  dilatory  exception, 
that  such  allégations  and  conclusions  were  incompatible  with  each 
o&er,  within  the  meaning  of  the  proyisions  of  the  Code  of  Procédure. 
Beantdry  y.  Worhmam,  13  L.  C.  J.  15  S.  C.  1869. 

39.  Where  the  plaintiff  by  his  déclaration  set  up  a  deed  of  sale  by 
bim  to  the  défendant  and  complained  of  the  défendant  for  haying  en- 
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croaohed  upon  hia  property,  asking  that  he  be  condemned  to  removo 
Buch  encroachment,  and  also  tliat  he  be  condemned  to  fill  up  an  exca- 
vation which  he  had  made  and  remoye  the  trap-door,  and  to  lower 
the  passage,  so  that  it  could  be  conveniently  used,  and  to  pay  $250 
damages — Held,  that  thèse  conclusions  contained  three  différent  and 
incompatible  actions,  and,  although  arising  out  of  a  deed  of  sale  from 
him  to  défendant,  could  not  be  joined.  Hobertson  é  Stuart,  13  L.  C. 
R.  462,  S.  0.  1863. 
See  Art.  15  cmte. 

40.  In  an  action  brought  to  reooyer  upon  a  poliçy  of  insurance,  the 
défendant  pleaded  by  dilatory  exception  that  a  true  bill  had  been  found 
by  a  grand  jury  against  the  plaintiff,  and  was  still  pending,  charging 
him  with  arson  with  a  view  to  defraud  them,  the  défendants,  and 
that  therefore  ail  proceedings  in  the  case  must  be  stayed  and  suspeuded 
untU  the  plaintiff  should  hâve  been  tried  upon  the  indictment — Hdd, 
that  the  indictment  of  a  criminal  charge  against  the  plaintiff  could  not 
operate  as  a  suspension  of  the  proceedings  in  an  action  against  the 
défendant.  Maguire  y.  The  Liverpool  and  London  Fire  cmd  Life  In- 
mr(mu  Chmpwiy,  7  L.  C.  R.  343,  S.  C.  1857. 

41.  Démolition  of  works  completed  may  be  demanded  in  a  petitoiy 
action.     Joyce  v.  Hart,  1  S.  C.  Rep.  321. 

131.  If  the  dilatory  exception  is  founded  upon  the  légal 
delay  for  making  an  inventoiy  and  deliberating,  the  delays 
for  pleading  to  the  action,  and  even  for  settingup  other  pre- 
liminary  pleas,  do  not  begin  to  nin  against  the  défendant 
until  after  the  time  allowed  him  to  make  such  inventory 
and  to  deliberate.     Ord,  1667,  tit.  viii.,  art,  3. 

139.  If  the  défendant  bas  warrantors  to  call  in,  he  may, 
by  means  of  a  dilatory  exception,  obtain  that  bis  delay  to 
plead  to  the  action  be  not  computed  until  the  warrantors 
bave  been  called  in  and  beld  to  plead  to  the  merits. 

198.  [The  delay  allowed  to  call  in  warrantors  is  eight 
days  after  service  of  the  principal  demand,  exclusive  of  what- 
ever  time  may  be  required  to  summon  the  warrantors  pur- 
suant  to  the  provisions  of  article  76.]  Ord.  1667,  tU,  viii., 
art,  2. 
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194.  The  demand  in  warraaty  must  be  spécial  and  con^ 
tain  a  sommary  statement  of  the  grounds  upon  which  it  is 
made,  wiib  a  copy  of  the  principal  demand  and  of  ihe 
pleadings  which  require  the  calling  in  of  the  warrantors. 
md.  a/rt.  4. 

1.  Where  the  writ  had  issued  under  the  same  namber  and  the  same 
name  as  the  original  prooeedure,  and  as  it  were  in  the  same  cause,  it 
was  not  neoessary  to  prodnoe  either  a  oopy  of  the  title-deeds  or  any 
portion  of  the  original  record.  Judah  exp.  db  Judah  d;  BoUwnd,  1  L. 
C.  J.  194,  S.  0. 1867. 

ISS.  In  cases  of  simple  or  personal  warranty,  the  war- 
rantor  cannot  take  \ip  the  defence  of  the  défendant,  but  can 
merely  întervéne  and  contest  the  principal  demand,  if  he 
thinks  proper.    Ihid.  art.  12. 

196.  In  cases  of  real  warranty,  the  purchaser  who  is  dis- 
tnrbed  or  evicted,  is  not  bound  to  call  in  first  his  immédiate 
warrantor,  but  he  may  summon  in  warranty  any  more  re- 
mote  warrantor  who  may  eventually  be  bound  to  intervene 
in  the  suit.     C.  8.  L.  C.  c,  82,  s.  32. 

197.  In  cases  of  real  warranty^  the  warrantor  may  take 
ap  the  defence  of  the  warrantée,  who  is  relieved  from  the 
contestation,  if  he  rèquires  it. 

Nevertheless,  although  relieved  from  the  contestation,  he 
may  remain  in  the  suit,  and  act  in  it  for  the  protection  of 
his  rights.     Ord.  1667,  tit  viii.,  Arts.  9, 10,  C.  P.  C.  184. 

Judgments  rendered  against  the  warrantor  may  be  exe- 
cuted  against  the  warrantée. 

It  is  sufficient,  in  any  case,  that  the  judgment  be  served 
upon  the  warrantée,  without  any  other  demand  or  procédure 
being  necessary.     Ord.  1667,  tU.  viii.,  oH.  7. 

198.  Whenever,  according  to  article  29  of  the  Civil  Code, 
a  person  who  does  not  réside  in  Lower  Canada  is  bound  to 
give  security,  ail  proceedings  in  the  case  may  be  stayed  upon 
application  of  the  adverse  party,  until  such  security  has  been 
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given.  C  aS.  L,  C,  c.  83,  «.  68  ;  Jones  v.  Kerr,  Montréal, 
éth  May,  1852. 

35  Vict  c.  6  (Que,) 

6.  ^*  The  delays  for  filing  preliminary  exceptions  and  pleas  to  the 
mérita  do  not  begin  to  run  until  after  the  date  of  the  serrice,  upon  the 
defendant's  attomey,  of  a  notice,  informing  him  that  snoh  security  has 
been  given.*' 

1.  An  officer  stationed  with  his  régiment  in  the  Province  cannot  be 
compelled  to  give  secnrity  for  oosts.  Su^herlaiid  v.  Heathcote  et  aL  3 
Rev.  de  Lég.  347,  K  B.  1808. 

2.  But  the  master  of  a  foreign  vessel  who  has  no  domicile  bere  must 
give  security.     Orace  v.  Crauford,  3  R.  L.  447,  S.  C.  1871. 

3.  And  a  seaman.  Meardmumv.  Harrowsmithy  S  liev,  de  Lég.  347, 
K.  B.  1809.     Jiideraon  v.  Bruagaa/rd,  3  Q.  L.  R.  287,  C.  C.  3877. 

4.  And  foreign  corporations.  The  Columbia  Ins,  Co.  v.  Henderaott, 
IL.  CL.  J.  98.  S.  0.  1866. 

5.  Even  if  they  hâve  an  office  in  the  Province,  and  hâve  made  a  de- 
posit  with  the  Government  under  the  Insurance  Act.  The  Niagara  dbc, 
Co,  V.  Mvllin,  21  h.  C.  J,  224.;  The  Olobe  Mutual  Ins.  Co,  v.  The 
Sun  Mutual  Ins,  Co.,  l  Légal  News,  139,  bat  see  this  latter  case,  1  Lé- 
gal News  63,  S.  C.  1878. 

6.  And  a  foreigner  suing  m  forma  pattperiê,  Arpin  v.  Riopd,  4  R. 
L.  386,  ce.  1872  ;  Qag^wn  v.  TToo^,  10  L.  C  R  234,  C  C.  1860  ; 
DiJumt  V.  Laambey  15  L.  0.  J.  43,  S.  C.  J870.  See  Art.  31  ante,  case 
of  Barry  v.  Barris,  3  Rev.  de  Lég.  304,  K.  B.  1810. 

7.  An  opposant  who  is  a  non-resident  must  give  security.  Beauso- 
leU  V.  Bourgoin,  22  L.  C  J.,  227,  S.  C  18T8  ;  Bonadna  v,  Bonacina 
6i  oZ.,  4  L.  C,  J.  148,  S.  C  1869  ;  Bmnitig  v.  The  Montréal  B.  Co.  é 
Young  d;  Comvng  étal,  2  h,  C  J.,  287,  8.  C.  1869. 

Even  though  he  has  a  domicile  hère  :    OraveUe  v.  Mallette  d*  AfoZ- 
letU,  21  L.  C.  J.  162,  1877. 
Contra  :  Dupré  v.  Cantara  éb  Cantara  db  Larochelle,  1  R.  L.  40,  S.  C. 


8.  And  an  intervening  party.  Scott  et  al,  v.  A'ustin  é  Young  et 
albh.  C  J.  63,  S.  C  1860.       * 

Contra  :  Marais  v.  Brodeur  <fc  Brodeur,  1  Légal  News,  654,  S.  C. 
1878,  22  L.  C  J.  265. 

9.  And  an  incidental  plaintifil  McCallum  v.  Delano  d;  é.  contra,  3 
Rev.  de  Lëg.  199,  K.  B.  1810  ;  Da/oidson  v,  Cameron,  16  L.  C  J.  217 
S.  C,  187L 


Digitized  by 


Google 


ON  DILATOBY  EXCEPTIONS,  ETC.,  ABT.  128.  99 

10.  And  a  Plaintiff  oontesting  an  opposition.  Baltssar  et  (U.  y.  Orew- 
ingetal.  Eutchison  et  vir,  13  L  0.  J.  297,  S.  C.  1869  ;  McAdams  v. 
Smart  é  Frcuer,  1  Q.  L.  R.  354,  S.  0.  1875  ;  Manoney  eial  y,  Tomp- 
kins  é  Qtddes  e<  oZ,  9  L.  C.  R.  72,  S.  0.  1858. 

Contra:  Brigham  v.  McD(meU  ei  al  é  Devlm,  10  L.  C.  R.  452,  S.  0. 
1860  ;  MarriU  y.  Donald  et  al,  <Sb  Rose  étal,  eh,  C.  J.  40,  S.  0.  1861; 
WArier  y.  Phillbrick  é  WUkie,  15  L.  0.  J.  242,  S.  C.  1871. 

11.  And  a  Plaintiff  oontesting  a  GamiBhee's  déclaration.  Meyer  et  al. 
T.  8eoH  é  Berming  étal,  ^Jj.  0.  J.  146,  0.  C.  1860. 

12.  An  opposant  before  fUing  a  contestation  of  a  daim  of  another 
opposant,  described  as  residing  beyond  the  limits  of  the  Proyinoe,  îb 
entîtled  to  call  npon  suoh  other  opposant  to  put  in  security  for  oosts. 
Banacina  y.  Bonacina  et  oL  4  L.  0.  J.  148,  S.  0.  1859. 

13.  But  it  is  not  compétent  for  him  to  demand  security  for  oosts 
ftfter  filing  such  contestation. — ^Ib. 

14.  ^  guardian  against  whom  a  raie  for  contrainte  par  corps  bas  ia- 
sued  at  the  instance  of  a  party  no  longer  a  résident  of  Lower  Canada 
is  entitled  to  security  for  oosts.  MiUer  y.  Bowgeoiê  <k  HoUand,  16 
L.  C.  J.  196,  S.  C.  1872. 

15.  And  a  f oreign  interyening  pàrty  who  bas  giyen  security  for  oosts 
to  the  plaintiff  par  reprise  d'instance  can  demand  security  for  costs 
from  him,  on  producing  affîdayits  to  show  that  the  latter  bas  left  the 
Proyince  permanently  since  the  institution  qf  the  action.  McCkUloch 
y.  Bofdh  d:  Hentman,  11  L.  C.  J.  25,  S.  C.  1866. 

16.  And  that,  altboughit  appears  that  the  plaintiff  par  reprise  cTin^ 
stanu  bad  left  the  Proyince  before  the  interyening  party  came  into 
tiiesuit.— Ib. 

17.  Security  for  oosts  can  onlybe  demanded  by  a  citizen  from  a 
foreigner,  but  wben  the  foreigner  bas  put  in  a  security  he  becomes 
puiged  of  his  quality  of  foreigner,  and  is  on  a  par  with  the  citizen,  and 
can  demand  security  for  costs  from  the  latter,  if  he  change  his  domicile 
to  a  f  oreign  country  during  the  pendenoy  of  the  action. — Ib. 

18.  When  a  défendant,  after  Judgment  by  default  bas  been  entered 
against  him,  is  allowed  to  appear  by  opposition  and  plead  to  the 
action,  he  cannot  afterwards  make  a  motion  for  security  for  costs 
on  the  ground  of  the  plaintiff  being  an  absentée,  unless  in  lus  opposi- 
tion he  bas  reseryed  the  right  to  make  such  motion.  Booih  y.  Lawton 
é  Lawton,  13  L.  0.  J.  69,  S.  C.  1869. 

19.  On  a  motion  for  security  it  does  not  suffice  to  allège  that  plaintiff 
bas  left  his  domicile  in  thia  Proyince.  PremJtice  y.  The  Graphie  Co. 
1  Légal  News,  484,  S.  0.  1878. 


Digitized  by 


Google 


100  OF  DILATOBY  EXCEPTIONS,  ETC.,  AKT.  128. 

20.  Where,  of  two  oo-plaintifb,  not  oo-partnen,  and  between  whom 
no  solidarité  exista,  one  leaves  the  oountry  af  ter  suit  brought,  security 
for  costs  can  be  demanded  only  from  the  absent  plaintiff.  Humbert  et 
ai,  V.  Mignot,  18  L.  C.  J.  217,  Q.  B.  1874  ;  Becmdry  et  al.  v.  FUck,  20 
L.  C.  J.  304,  S.  C. 

21.  When  two  or  more  défendants  severally  move  for  security, 
separate  bonds  mnst  be  given,  but  the  same  sureties  in  each  bond  will 
suffice.    BeU  et  al  v.  KnowUon  et  al.,  13  L.  0.  R.  232,  S.  C.  1863. 

22.  Security  for  costs  cannot  be  exacted  from  any  person  residing 
in  Lower  Canada,  eyen  supposing  he  is  not  a  householder  therein, 
and  has  another  domicile  out  of  Lower  Canada.  Ryland  y.  OgUvie,  10 
L.  C.  J.  200,  S.  C.  1866. 

23.  The  temporary  absence  of  the  plaintiff  from  the  Province,  while 
his  family  continues  to  réside  therein,  does  not  render  him  liable  to 
security  for  costs.  Mountain  v.  WaUcer,  5  R.  L.  747,  8.  C.  1874  ; 
Frmtice  v.  Graphie  Oo.,  1  Légal  News,  666,  S.  C.  1878. 

24.  A  demand  for  security  for  costs  from  an  insolvent  will  not  be 
granted,  unless  the  insolyent  is  such  under  the  Act.  Niagara,  éc.  Co. 
y.  MuUvn,  21  L.  C.  J.  22f,  S.  C.  1877. 

26.  An  application  for  security  for  costs  may  be  legally  made  by  dila- 
tory  exception.    Graham  v.  Oervais,  17  L.  C.  J.  296,  S.  C.  1873. 

26.  Where  plaintiff  does  not  réside  in  the  Province  of  Québec,  he  is 
bound  to  give  security  for  any  costs  which  may  be  occasioned  to  the 
défendant  by  his  action.  Calvin  et  al.  v.  Bertra/nd,  17  L.  0.  J.  226, 
C.  C.  1873. 

27.  Where  the  plaintiff  left  his  domicile  in  Lower  Canada,  and 
went  to  réside  in  the  United  States,  upwards  of  two  months  after  the 
retum  of  his  action — Héld,  that  a  motion  for  security  of  costs  would 
lie,  notwithstanding  the  rule  of  practice  providing  that  motion  for  se- 
curity for  costs  must  be  made  within  four  days  from  the  retum  of  the 
writ,  if  motion  was  made  on  the  first  day  of  the  tenu  next  after  the 
disoovery  by  the  défendant  of  the  change  of  résidence,  and  the  f acts  are 
estabUshed  by  affidavit  Stalker  v.  Hammond,  8  L.  C.  J.  137,  S.  C.  1864. 

28.  And,  in  a  similar  case,  held  that  security  for  costs  may  be  de- 
manded, although  it  be  shown  by  aflidavits  that  the  plaintiff  has  a  place 
of  business  containing  valuable  stock,  and  a  domicile  in  the  city,  and 
his  absence  is  believed  to  be  temporary,  namely,  for  about  three 
months.     Dains  v.  Jacobs,  9  L.  C.  J.  26,  C.  C.  1864. 

29.  Notice  of  demand  for  security  must  be  served  within  four  days 
after  the  retum.    Bous$ea/u  v.  Trwkl  et  al.,  13  L.  C.  J.  138,  S.  C.  1869  ; 
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MM9  V.  Swales,  22  L.  C.  J.  271,  S.  C.  1878  ;  Lynch  v.  Ouimond,  6 
B.  L.  743,  S.  0.  1876  ;  Tiers  et  al,  v.  Trigge  et  al,  5  L.  0.  J.  26,  C.  C. 
L860. 

90.  Hie  raie  requiring  security  for  costs  to  be  made  withîn  four  days 
after  retum  of  action,  is  not  oomplied  with  by  making  a  motion  for  a 
mie  nid  within  four  days,  but  retumable  after  the  four  days.  The 
Nevoark  Patent  Leather  Co,  v.  (Volff.U  L.  C.  J.  18,  S.  C.  1869  ;  Batten 
Y,  Stone^  1  R.  C.  247,  S.  C.  1871  ;  Sproul  v.  Coriveau,  1  Légal  News, 
130,  S.  0.  1878  ;  22  L.  C.  J.  66. 

31.  Where  notice  of  motion  for  security  for  oosts  is  not  given  within 
four  days  after  the  retum  of  action,  the  motion  must  be  rejected 
though  made  in  the  first  term  after  the  retum.  Carson  y.  GaHisle  et  al, 
16  L.  0.  J.  78,  S.  C.  1870.  Contra  :  Maniha  v.  CoghUm,  3  R.  L.  447, 
S.  C.  1871  ;  Perry  v.  The  St,  Lawrence  Orain,  de,  Oo.,  6  L.  C.  J.  262, 
8.  C.  1861. 

32.  Where  a  défendant  files  an  exception  to  the  f orm  in  a  case  where 
a  raie  has  been  made  absolute,  staying  ail  prooeedings  until  the  plain- 
tiff  shall  hâve  put  in  security  for  costs,  the  plaintiff  is  not  entitled  to 
a  hearing  upon  the  merits  of  such  exception  until  he  puts  in  security 
for  costs.     Eaetofi  v.  Benaan,  6  L.  0.  R.  342, 6.  0. 1866. 

33.  Upon  the  death  of  a  party  giving  security,  the  défendant  is  en- 
titled to  another  surety,  and  no  waiyer  of  this  right  can  take  place  un- 
til défendant  has  been  notified  of  the  death  of  the  surety  in  the  ordi- 
manner    Qravnger  v!  Parke,  16  L.  C.  R  134,  S.  C.  1866. 

34.  The  Personal  undertaking  of  one  person  as  security  is  insuffi- 
éanL—Powera  v.  Whif/ney,  6  L.  C.  J.  40,  8.  C,  1861. 

Two  sureties  should  be  furnished,  Donald  v.  Becket,  4  L.  0.  J.  127, 
8.  0,  1869. 

36.  For  the  purpose  of  ordinary  security  for  costs,  it  is  not  necessary 
tiiat  the  surety  be  proprietor  of  immoveable  property.  UHey  et  al,  v. 
McLaren  étal,  17  L.  C.  R.  267,  S.  C.  1866. 

36.  A  deposit  of  a  sum  of  money  will  be  accepted  in  lieu  of  sure- 
ties. Mann  db  al  y,  Lamhe,  4  L.  0.  J.  300,  S.  C.  1860.  Canada 
Tawning  Extract  Co,  v.  Foley,  20  L.  C.  J.  180,  Q.  B.  1876. 

37.  But  Plaintiff  will  not  be  allowed  to  giye  security  by  hypothec, 
nor  by  deposit  where  no  amount  is  specified.  Canadia/n  Copper  Py- 
rite Co.  V.  8haw,  19  L.  C.  J.  99,  S.  C.  1874. 

38.  The  plaintiff  is  bound  to  notify  the  défendant  that  security  for 
cotts  has  been  given,  and  a  demand  of  plea  and  foreclosure  with- 
out  such  notice  are  irregular,  and  will  be  set  aside,  as  also  a  judgment 
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of  the  prothonotaiy  rendered  in  the  cause  in  favour  of  tbe  plaintiff 
treatdng  Buch  foreclosnre  as  valid  and  irregular.  Jersey  é  Bourk,  13 
L.  C.  R.  172,  Q.  B.1862. 

39.  And  where  judgment  has  been  so  taken,  the  défendant  may  ob- 
tain  relief  by  opposition  or  simple  requête  àjm  cPopposiUonj  or  by  an 
appeal  to  the  Court  of  Queen's  Bench,  but  if  he  take  his  remedy  by 
appeal,  the  court  will  only  grant  the  costs  of  the  court  below  and  the 
disbursements  in  appeal.     Ib. 

Contra  :  Tuckett  v.  Forrester  e^.  a{.  13  L.  C .  J.  179,  S.  C;  Graves  y, 
Denison  étal  13  L.  0.  J,  178.  S.  C.  R.  1869. 

40.  Where  a  plaintiff  is  ordered  to  give  security  for  costs  by  the 
first  day  of  next  term,  he  cannot,  by  fumishing  security  in  the  inter- 
yening  vacation  and  giving  notice  thereof ,  compel  the  défendant  to 
plead  eyen  preliminary  pleas,  before  the  said  first  day  of  tenu.  Ken- 
nedy V.  McKvnnon,  3  Q.  L.  R.,  358,  C.  C.  1877. 

W9.  [If  8uch  peraon  fciMs  to  put  in  secwrity  within  such 
tvïïie  as  the  cov/rt  may  fix,  the  opposite  paHy  may  obtai/n  a 
judgTnent  of  non-suif]  Prévost  v.  Bisson,  Montréal,  26th 
Ma/y,  1860. 

33  Via,  c.  17,  (Q.)  Ist  February,  1870. 

1.  Article  129  of  the  code  is  amended,  so  as  to  read  as  foUows  : 

''The  application  for  security  for  costs  may  be  made  before  tbe 
court  or  before  a  judge,  or  prothonotary  in  vacation,  and  may  be  adju- 
dicated  upon  forthwith. 

''  If  the  person  bound  to  give  security  fails  to  do  so  within  such  time 
as  the  court,  judge  or  prothonotary  may  fiz,  the  opposite  party  may 
obtain  a  judgment  of  non-suit. 

''  SavÎDg  the  foregoing  provision,  any  person  from  whom  security 
may  be  demanded  in  virtue  of  article  29  of  the  civil  code,  may  at  any 
time,  whether  the  same  has  been  demanded  or  not,  put  in  such  secu- 
rity after  one  dear  day's  notice  to  the  opposite  party." 

L  Where  the  plaintiff  failed  to  give  security  for  costs  within  the 
delay  fixed  by  the  court—  Held,  on  motion  to  that  effect,  that  the  action 
would  be  dismissed.     Adam  v.  SuOierlaM,  2  L.  C.  J.  109,  S.  C.  1857. 

130.  The  exception  of  discussion,  whenever  it  lies,  is  sub- 
ject  to  the  gênerai  mies  contained  in  this  section  and  to  the 
spécial  provisions  contained  in  articles  1941,  1942,  19^3,. 
2066  and  2067  m  the  Civil  Code. 


Digitized  by 


Google 


OP  DILATORY  EXCEPTIONS,  ETC.,  ABTS.  131-132.        103 

ISL  Before  answering  a  dilatory  exception,  or  any  other 
preliminary  plea  filed,  the  plaintiff  may,  if  he  thinks  the 
exception  is  filed  solely  in  order  to  retard  the  suit,  require 
the  défendant,  in  writing,  to  plead  to  the  merits,  and  may 
foredose  him  if  such  plea  to  the  merits  is  not  filed  within 
eight  days  firom  the  demand  thereof  ;  in  which  case  the  court 
takes  cognizance  of  no  other  issues  than  those  raised  upon 
the  preliminary  exceptions. — C,  S.  L.  C,  c.  82,  8.  73. 

L  When  a  preliminary  plea  had  been  filed,  and  the  plaintiff  had  de- 
manded  a  plea  to  the  merits  under  20  Vie.  cap.  44,  sec.  72 — Hddy  that 
the  plaintiff  might  foredose  the  défendant  after  the  eight  days  from 
sach  demand  withont  serving  the  demand  of  plea  reqoired  by  12  Vie. 
cap.  38.   McOm  v.  FFett»,  2  L.  0.  J.  290,  S.  0. 1858. 

2.  A  demand  of  plea  to  the  merits  may  be  made  after  the  expiration 
of  eight  days  from  the  filing  of  a  preliminary  plea,  in  the  absence  of 
any  answer  to  such  plea.  The  Canada  Tarniiiig  Extract  Company  v. 
Foley,  20L,  C.  J.  180,  Q.  B.  1875. 

3.  The  production  of  pleas  to  the  merits  at  the  same  time  as  preli- 
minary pleas,  without  their  having  been  demanded,  îb  not  a  renoncia- 
tion of  the  benefit  of  the  preliminary  plea.  The  Attomey-Oeneral  d: 
Oray,  3  R  L.  461,  Q.  B.  1871. 

4  A  plea  to  the  merits  in  an  action  under  sixty  dollars,  in  which  a 
preliminary  exception  has  already  been  filed,  must  be  received  by  the 
derk  without  fee,  if  the  fee  required  by  law  has  been  paid  on  the  preli- 
minary exception.    Thiba/uU  v.  Coderre,  15  L.  C.  J.  330,  C.  0.  1871. 

5.  Fleas  to  the  merits  filed  by  the  défendant  after  an  exception 
to  the  form,  and  before  demand  of  such  pleaa ^  will  be  rejected  from  the 
record  on  motion  of  the  plaintiff  to  that  effect.  Boucher  y.  Barthe,  5 
R.  L.  60,  C.  C.  1873. 

IS3.  If  the  défendant  files  his  pleas  to  the  merits,  proof 
takes  place  upon  aU  the  issues,  unless  the  Court  otherwise 
orders  ;  and  if  he  succeeds  upon  the  preliminary  exception, 
he  may  recover  from  the  plaintiff  the  costs  incurred  upon 
ihe  contestation  of  the  merits  to  which  he  was  forced  under 
the  provisions  of  the  preceding  article.  C.  S.  L,  C.  c.  83, 
«.  74. 
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1.  Where  there  are  seyeral  issues,  such  as  a  plea  to  the  action  and 
a  spécial  answer  to  such  plea,  and  a  gênerai  inscription  for  tiie  adduc- 
tion of  évidence,  although  tiie  proof  of  the  spécial  answer  alleging  chose 
jugée  as  to  the  matters  contained  in  the  plea  to  the  action  if  made  out 
would  be  a  bar  to  any  f  urther  prooeedings  upon  such  plea,  a  judge  in 
ohambers  has  no  power  to  restrict  and  limit  the  jnroof  in  the  firvt  in- 
stance to  the  spécial  answer,  as  such  limitation  can  only  be  ordered  by 
the  court     Brush  et  al.  v.  WiUcm,  4  L.  C.  R.  464,  8.  0.  1854. 

r  2.  In  a  case  where  it  was  argued  or  urged  that  as  the  action  had 
been  inscribed  only  for  hearing  on  the  merits  of  the  first  peremptory 
exception,  there  being  others,  no  judgment  could  be  rendered — 
Heldy  that  the  inscription  was  good,  and  judgment  was  rendered  ao- 
cordingly.     Thurher  <h  FUon,  4  L.  C.  J.  37,  S.  C.  1860. 

3.  On  the  contestation  of  an  attachment  before  judgment  to  which 
an  exception  to  the  form  had  been  filed  by  the  défendant,  and  subae- 
quentiy  a  pétition  was  filed  against  the  yalidity  of  the  seizure  in  the 
manner  provided  fur  the  contestation  of  writs  of  capias — Heldf  that  the 
enquête  on  the  pétition  might  be  proceded  with  independent  of  the 
contestation  on  the  exception  to  the  form.  T?ie  Québec  Bamk  v.  8teere 
et  al  éSeymov/retal.  12  L.  0.  J.  227,  S.  C.  1868. 

13f3.  When  the  défendant  has  pleaded  a  dîlatory  excep- 
tion which  is  afterwards  maintained,  the  foreclosure  from 
pleading  to  the  merits,  obtained  against  him  under  article 
131,  is  without  effect  ;  but  he  is  bound  to  file  his  pleas  to 
the  merits  within  eight  days  after  the  expiration  of  the  de- 
lays  granted  upon  his  exception,  and  in  default  of  his  so 
doing  the  foreclosure  holds  good. 

If,  upon  being  required  to  do  so  by  the  plaintiff,  the  de- 
fendant  has  pleaded  to  the  merits,  he  may,  after  the  judg- 
ment maintaining  his  dilatory  exception,  and  within  eight 
days,amend  his  pleas  or  plead  anew,  without  thereby  incur- 
ring  any  costs  ;  in  default  of  his  doing  so  he  is  presumed  to 
abide  by  the  pleas  filed.     C,  S.  L.  G.  c.  83,  «.  74,  §§  2,  3. 

1S4.  When  the  object  of  the  dilatory  exception  main- 
tained is  the  calling  in  of  warrantors,  the  défendant  in  the 
principal  suit  cannot  be  foreclosed  from  pleading  until  after 
the  expiration  of  eight  days,  counting  from  the  day  on  which 
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the  warrantor  couldhimself  hâve  been  foreclosed  from  plead- 
ing  to  the  action  in  warranty. 

The  warrantor  may,  within  the  delays  granted  to  the 
warrantée,  plead  to  the  action  brought  against  the  latter, 
whether  the  warrantée  has  already  pleaded  to  it  or  not. 
/Wd.  §3. 

135.  Grounds  of  preliminary  exception  may,  in  certain 
cases,  be  nrged  by  motion,  according  to  the  practice  of  the 
courts. 

1.  Where  a  party  ia  required  to  proceed  by  motion  a  notice  of  mo- 
tion ifl  équivalent  to  moviog  the  court,  although  such  notice  of  motion 
be  given  on  a  day  npon  which  the  court  is  in  session  and  during  the 
term,  and  such  notice  of  motion  has  the  effect  of  a  rule  nisi,  Secretcm 
▼.  FooUetal.  11  L.  C.  R  497,  S.  C.  1861. 

2.  A  question  of  jnrisdiction  cannot  be  tried  upon  motion.  Ehoes 
V.  Francisco,  1  L.  C.  J.  188,  S.  C.  1857. 

3.  A  wiit  of  sommons  in  the  nature  of  a  prohibition  cannot  be 
quashed  on  motion.  Beg.  ex  Bel,  (yFatreli  t  Oamecm  et  al,  4  Q. 
L.  R.  206,  S.O.  1878. 

SECTION  V. 

OF   CONTESTATION   UPON   THE  MERITS. 

136.  The  défendant  may  plead  by  peremptory  exception  : 

1.  Lis  pendena  ; 

2.  The  non-completion  of  the  time,  or  the  non-fulfi]ment 
of  the  condition  upon  which  the  right  of  action  dépends  ; 

3.  The  extinction,  in  whole  or  in  part,  of  the  right 
claimed  by  the  plaintiff.     1  Pig.  198  ;  C,  P.  L,  158, 

1.  To  support  a  plea  of  litispendence,  the  first  and  second  action  must 
be  between  the  same  parties,  and  the  cause  of  action  must  be  the  same, 
not  only  as  to  the  thing  demanded  but  as  to  the  grounds  on  which  it  is 
asked;  it  cannot  otherwise  be  maintained.  Voyer  v.  Ov/yon,  3Rev.  de 
Lég.l97,K.B.  1817. 

2.  The  plea  of  lUispendence  is  the  proper  plea  when  another  cause  on 
the  same  grounds  and  between  the  same  parties  is  pending  in  another 
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jnrisdiotion,  and  it  is  founded  on  the  faot  that  another  jnriBdiotion  ia 
already  seized  of  the  case.  When  both  oases  are  depending  in  the 
same  court,  the  exception  if  there  be  any  necessity  for  an  exception, 
shonld  not  be  peremptory  but  dilatory,  but  a  motion  to  stay  proceed- 
ings  ÏB  the  better  course.  Bacey  éb  Oliva,  3  Itev.  de  Lég.  197,  K.  B. 
1821. 

3.  LiUspendence  in  a  f oreign  state  is  no  bar  to  an  action  instituted  in 
this  province.    Biisael  et  al.  é  FxM,  S.  R.  558,  K.  B.  1833. 

4.  A  déclaration  and  writ  of  summons  filed  in  the  prothonotary's 
office  without  a  retum  of  service  cannot  support  a  plea  of  litispendence 
in  a  suit  or  demand  containing  the  same  grounds  and  causes  of  action. 
Stephens  et  al.  v.  Tidmarth,  6  L.  C.  R.  3,  Q.  B.  1856. 

5.  LiUtpendence  may  exist  though  the  parties,  plaintiff  and  défend- 
ant, occupy  différent  positions  in  the  two  actions,  and  although  the  first 
action  concludes  for  a  sale  and  licitation,  while  the  second  condudes  for 
a  partage  en  licUation.  Boawell  v.  lÀoyd  H  al,  12  L.  0.  R.  447,  S.  C. 
1862. 

6.  And  held,  also,  that  litispendence  must  be  reckoned  from  the  ser- 
vice of  the  writ  and  not  from  the  day  of  the  retum.     Ib. 

7.  A  plea  of  Utisperidence  which  does  not  cover  the  whole  cause  of 
action  cannot  be  maintained.  Miller  et  al  v.  Dutton,  Il  L.  0.  J.  287, 
S.  C.  R.  1866. 

8.  In  an  action  of  damages  for  assault— He2(2,  that  a  plea  of  criminal 
prosecution  for  the  same  offence  was  no  bar  to  the  action.  Feltier  v. 
MimOe,  3  Rev.  de  Lég.  70,  K.  B.  1818. 

9.  A  judgment  dismissing  a  hypothecary  action  for  want  of  proof  of 
possession  by  the  défendant  cannot  be  opposed  by  exception  of  rei  jtt- 
dùxUœ  to  a  subséquent  demand  founded  on  an  actual  possession,  pos- 
session being  a  fact  which  is  renewed  day  by  day.  Nye  v.  ColvilU  et  al. 
5  L.  C.  R.  408,  Q.  B.  1855. 

10.  Heldf  that  a  plea  alleging  that  a  suit  has  already  been  brought 
and  decided  in  a  foreign  compétent  tribunal,  by  the  same  plaintiff 
against  the  same  défendant,  for  the  same  cause  of  action,  was  a  good 
plea,  more  especially  if  it  sets  up  payment  of  the  judgment  by  the  de- 
fendant.     Vaughan  étal,  v.  CampheU,  5  L.O.  R.  431,  S.  C.  1855. 

11.  In  an  action  for  the  penalty  provided  by  12  Via  cap.  45— fTeW, 
that  a  plea  of  former  recovery  for  the  same  offence  in  a  pénal  action, 
which  does  not  set  out  that  the  first  action  was  instituted  before  the 
second,  is  bad,  and  will  be  held  so  on  demurrer,  as  no  matter  of  def  ence 
arising  after  action  brought  can  properly  be  pleaded  in  bar  of  further 
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maintenanoe  of  the  action.    Mouniam  v.  Dumas,  7  L.  C.  R.  430,  S.  C. 
1857. 

12.  Nor  ÎB  an  action  which  does  not  proceed  to  judgment  any  bar  ta 
ÈJÈoiber  action  for  the  same  ofifence.     Ib. 

13w  In  an  action  to  reooter  the  amonnt  of  three  judgmenta  againat- 
the  défendant  which  had  been  tranaferred  to  the  plaintiff— A2d,  that 
tes  judiecUa  might  be  properly  pleaded  to  such  action^  and  the  action 
was  aooordingly  dismiased.     Whela/n  y.  Keeler,  13  L.  C.  R.  363,  C.  C. 
1863. 

14.  Where  in  an  action  against  a  minor  for  damages  the  défendant 
I^eaded,  by  peremptory  exception,  the  lack  of  assistance  of  a  curator, 
and  the  pkintiff  moTed  to  dismiss  the  plea  on  the  ground  that  it  shonld 
be  pleaded  by  exception  to  the  form — Hdd,  that  the  exception  was 
properly  brought,  and  the  motion  was  rejected  with  oosts.  Orwmp  <k 
MidéOemas,  5  L.  0.  J.  48,  S.  C.  1860. 

15.  Where  to  an  action  on  a  promissory  note  the  défendant  pleaded 
minority  simply,  the  plea  was  ÎUld  to  be  insufficient  on  the  ground  that 
he  shonld  hâve  pleaded  lésion  and  asked  to  be  released  from  the  obli- 
gation. Cartier  y.  Pelletier,  1  R.  L.  46,  S.  C.  1868  :  Blutea/u  y.  Chm- 
thier,  1  Q.  L.  R.  187,  0.  0.  ;  Boucher  v.  CHrard,  20  L.  0.  J.  134,  C.  C. 
^875. 

16.  It  is  for  the  défendant  to  plead  nnnecessary  delay  in  bringing  a 
redhibitoiy  action,  as  it  is  a  plea  of  prescription,  and  will  not  be  sup- 
plied  by  the  court.     Dani»  y.  Tcnllefer,  5  R.  L.  404,  0.  C.  1874. 

17.  Where  to  establish  a  plea  of  prescription  the  possession  of  prede- 
oesaors  is  necessarily  inyoked,  the  names  of  such  predecessors  must  be 
doly  set  forth  in  the  pleadings.  Lampson  as  Tayîor  et  ak  d:  Hughes  et 
ai,,  13  L.  C.  R.  154,  S.  0.  1862. 

18.  A  plea  of  prescription  is  not  necessarily  brought  bef  ore  every 
oUier  plea  or  other  exception.  Beavdry  y.  BrouiM  et  vir,  11  L.  C.  J. 
50,  &  0.1866. 

19.  Pleas  of  prescription  cannot  be  pleaded  by  demurrer  but  by  per- 
«nptory  exception.     Faucher  y.  Bélanger,  4  R.  L.  388,  S.  C.  1872. 

20.  Where  on  the  face  of  the  pleadings  it  appears  that  a  note  of  hand 
is  of  more  than  fiye  years'  standing,  and  prescription  is  pleaded,  the 
court,  on  oath  made  by  the  défendant,  will  dismisa  the  action.  Benton 
T.  Styles,  3  Rey.  de  Lèg.  38,  K  B.  1812. 

21.  Where  to  an  action  for  seaman's  wages  the  défendant  pleaded 
pveacription,  under  the  127 th  Art.  of  the  Coutume  de  Paris — Held, 
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that  Buch  plea  was  insufficient  aa  not  oontaining  an  affirmation  of  pay- 
ment  or  offer  of  payment.  Barbeau  v.  Oranty  4  L.  0.  J.  297,  S.  0. 
1860. 

22.  Where  a  buyer,  who  is  sued  for  the  pnrchase  money,  pleada 
fear  of  éviction  or  trouble  in  his  possession,  he  must  do  so  by  peremp- 
tory  exception  and  not  by  dilatory  exception.  Matthieu  v.  Vigneaui 
6  R.  L.  514,  S.  C.  1876. 

23.  In  an  action  for  the  price  of  land  sold,  the  défendant  may  plead 
that  he  is  troubled  or  molested,  but  that  he  may  he  troubled  is  not  a 
good  plea.  Dubé  d:  MmUe,  3  Rev.  de  Lég.  70,  K  B.  ;  Morin  v.  Ar- 
ca/nd,  3  Rev.  de  Lég.  70,  K.  B.  1819. 

24.  The  non-performance  of  a  stipulation  coutained  in  a  charter  party 
which  does  not  amount  to  a  condition  précèdent  cannot  be  pleaded  as 
an  answer  to  an  action  of  indebitatus  assumpsit  for  freight.  Coliman  as 
Hamilton,  2  Rev  de  Lég.  74,  K.  B.  1819. 

25.  Where  action  is  brought  against  a  purchaser  for  the  price  of 
sale,  and  8e  pleads  grounds  for  the  rescision  of  the  contract,  he  must 
not  only  pray  for  the  dismissal  of  the  action  but  also  that  the  contract 
be  rescinded.    Frigon  v.  RusseU,  6  R.  L.  559,  S.  0.  1874. 

26.  That  a  deed  was  fraudulently  obtained  cannot  be  pleaded  as  mat- 
ter  of  defence  ;  it  must  be  rescinded  by  an  incidental  demand,  and 
the  proceedings  suspended  until  such  demand  is  determined.  Brad- 
îey  V.  Blake,  3  Rev.  de  Lég.  38,  K  B.  1812. 

27.  Where  an  action  is  commenced  by  part  instead  of  the  whole  firm 
the  défendant  by  escception  peremptoire  temporaire  may  plead  it  or  avail 
himself  of  the  objection  at  the  triaL  Chmic  v.  Gervais,  3  Rev  de  Lëg. 
197,  K.  B.  1820. 

28.  If  it  appear  by  the  évidence  that  the  plaintiff  has  a  partner  who 
is  not  a  party  to  the  suit  in  an  action  on  behalf  of  the  partnership  the 
court  will  dismiss  the  action  quant  à  présent.  Rodger  v.  Chapmany  3 
Rev.  de  Lég.  352,  K.  B.  1817. 

29.  A  défendant  may  by  exception  invoke  the  nullity  of  the  title  set 
up  by  the  adverse  party  without  proceeding  directly  by  action  or  inci- 
dental demand  to  rescind  such  title.  The  Frmdpal  OjfUers  ofArtiUery 
<fc  Taylor  ei  oL  1  L.  C.  R.  481,  Q.  B.  1851. 

30.  Where  the  parties  had  agreed  to  submit  their  différences  to  arbi- 
trators,  and  to  abide  by  the  décision  of  the  latter  under  a  penalty  of 
4(100,  and  one  of  the  parties,  af ter  the  award  was  made,  refused  to 
aooept  the  décision,  and  i^ued  the  other  for  a  settlement  without  pay- 
ing  the  forf eit,  and  the  défendant  filed  a  peremptory  exception  en  droit 
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tempormrt—Hdd^  that  tlie  defence  was  a  correct  one,  and  that  a  dila- 
Uaj  exception  would  not  lie.  AUari  v.  B&noity  16  L.  G.  J.  79,  S.  0. 
1870. 

31 .  Where  goods  are  sold  on  crédit  for  a  fized  period  the  term  of 
payment  must  be  pleaded  by  exception  pérempMre  temporaire,  Raeey^ 
Stepherwm,  3  Rev .  de  L6g.  196,  K  .  B.  1821. 

32.  That  the  plaintiff  is  an  alien  must  be  pleaded  by  peremptory 
temporary  exception.     Bdlvnghfwrst  y.  Zee,  3  Rev.  de  Lég.  197,  K.  B 
1813. 

33.  The  lessee  in  an  action  agaînst  him  for  rent  cannot  put  the 
plaintifs  title  in  iasue.  HvXlet  y.  Wrigkt,  2  Rey.  de  Lég,  59,  K.  B.. 
1817. 

34.  In  an  action  against  the  snreties  of  a  tenant  for  amonnt  of  rent 
due  nnder  a  notarial  lease,  the  défendant  pleaded  that  the  contract 
was  synaUctgmatiqw  impoeing  obligations  on  either  party,  and  that 
it  was  not  alleged  in  the  déclaration  that  the  plaintiff  had  performed 
the  dnties  incombent  on  him  in  order  to  enable  him  to  demand  from 
the  défendant  a  fulfilment  of  their  promise — Hdd,  that  the  plaintiff 
was  not  bonnd  to  allège  in  lus  déclaration  the  use  and  occupation  by 
tiie  lessee  of  the  premises,  or  that  the  plaintiff  had  fulfilled  the  obliga- 
tion incumbent  npon  him  under  the  lease.  Fvrrie  de  McH^tgh  et  al.  1 
L.  C.  R.  271,  S.  C.  1851. 

35.  If  the  déclaration  oontain  a  statement  of  ail  the  material  facts 
it  wiU  be  sufioient  ;  but  where  spécial  damage  is  the  gist  of  the  action, 
and  it  be  not  alleged,  or,  being  alleged^  be  not  proyed,  the  action  will 
be  dismissed.    Peroi/wd  <k  Pateraon  et  al,  S.  IL  270,  K.  B.  1828. 

36.  But  where  the  law  giyes  a  right  of  action  for  injury  it  présumes 
that  damages  are  the  conséquences,  and  a  conclusion  for  gênerai  dalhi- 
sges  will  be  sufficient.     Ib. 

37.  Where  to  an  action  for  the  amount  of  insurance  the  défendants 
pleaded  inier  aUa  **  that  no  contract  of  insurance  could  be  made  under 
'*  the  powers  possessed  by  the  appellants  except  in  the  mode  fixed  by 
"  their  charter  and  by-laws,  and  no  such  contract  had  been  made  with 
*'  the  plaintiff,  and  that  if  any  such  contract  had  been  made  it  could 
*<  only  haye  been  so  made  upon  conditions  usual  in  the  company's  as- 
"  Burances,  and  that  those  conditions  had  not  been  fulfOled  by  the  ap- 
"  pellant" — Held,  confirming  the  judgment  of  the  court  below  on  a 
demurrer  raised  by  the  plaintiff,  that  this  latter  part  of  the  plea  was 
hypothetical  and  must  be  dismissed.  Montréal  Assurance  Company  db 
MeCHUivray,  2  L.  C.  J,  221,  Q.  B.;  McFa/rUme  <k  Scriver,  2  L.  0.  J. 
260,  8.  C.  1850. 
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38.  A  plda  to  an  action  on  a  promiuory  note  to  the  effect  that  the 
protest  was  illégal,  as  having  described  the  maker  as  E,  B.  Perry  in- 
stead  of  Joseph  B.  Perry,  is  bad,  and  will  be  dismissed.  SaUUon  é 
Perry  étal.  9  L.  0.  J.  174  &  1  L.  0.  L.  J.  64,  S.  C.  1865. 

H9.  If  an  ajction  be  institated  upon  a  notarial  deed,  iraud  and  the 
conséquent  nullity  of  the  deed  oannot  be  pleaded  by  exception,  but  an 
incidental  demand  tn  reseissûm  must  be  filed.  Bradley  y.  Blakey  1  Rev. 
de  Lëg.  506,  K.  B.  1812. 

40.  In  an  action  to  recover  the  amount  of  an  obligation  exeonted  by 
défendant,  to  which  he  pleaded  that  at  the  time  it  was  entered  into  he 
was  of  unsonnd  mind — Hddy  reversing  the  judgment  of  the  court  be- 
low,  that  Buch  cause  of  nullity  could  be  pleaded  at  any  time  by  excep- 
tion, and  that  neither  an  incidental  demand  nor  direct  action  was 
necessaiy  for  that  purpose.  Hàlcro  y.  Ddesdwmersy  2  L.  0.  R.  325, 
Q.  B.  1852. 

41 .  A  uniyersal  usufructuary  legatee  against  whom  a  créditer  of  the 
succession  sets  up  the  yalue  of  the  reyenue  of  his  legacy  cannot  de- 
mand the  détails  of  such  reyenue  which  hehimself  alone  can  know, 
and  it  is  sufficient  if  the  creditor  in  such  case  giyes  some  approximate 
idea  of  its  yalue.  DestimauviUe  y.  Taungiianty  1  Q.  L.  R.  39,  S.  0. 
1874. 

42.  Damages  cannot  be  pleaded  by  way  of  compensation,  but  where 
compensation  can  be  urged  it  should  be  pleaded  by  peremptory  excep- 
tion.    Brunet  y.  Lee,  3  Rey.  de  Lég.  197,  K.  B.  1812. 

43.  Where  compensation  is  pleaded  it  must  be  specially  inyoked,  and 
the  conclusions  of  a  plea  to  that  efifect  must  be  spécial,  and  ask  that 
the  compensation  be  declared  to  haye  taken  place.  OiAgy  y.  Duchesnay, 
1  L.  C.  R.  478,  Q.  B.  1851. 

44.  A  plea  of  perpétuai  exception,  by  which  it  is  alleged  that  the 
sum  daimed  by  the  plaintiff  is  set  off  by  a  sum  daimed  by  défendant 
for  damages  suffered  by  him  in  conséquence  of  the  neglect  and  care- 
lessness  of  the  plaintiffin  the  doing  of  certain  works  and  labour  by  the 
plaintiff  for  the  défendant,  the  yalue  of  which  he  daims  by  his 
action,  is  a  good  plea  and  well  founded  if  proyed  ;  and  it  is  not  neoes- 
sary  in  such  a  case  that  such  damages  should  be  daimed  by  an  ind 
dental  cross-demand.    BeauUeu  y.  Lee,  6  L.  C.  R.  33,  S.  C.  1856. 

45.  And  where  the  défendant  pleaded  that  the  plaintiff*s  daim  was 
extinguished  by  a  still  larger  amount  due  by  the  plaintiff,  but  neglected 
to  pray  for  compensation. — Held,  on  demurrer,  that  the  plea  was  bad 
and  must  be  dismissed,  with  power  to  défendant  to  plead  de  now>. 
Beauiry  y.  Vinei,  7  L.  C.  J.  44,  S.  C.  1862. 
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46.  And  in  an  action  of  damages  for  Biander—Held,  that  a  plea  in 
ihe  nature  of  a  plea  in  justification  would  not  be  dismissed  because  it 
did  not  contain  an  admission  of  the  use  of  the  words  intended  to  be 
juBtifiedL    Ougy  é  Ferguaon,  11  L.  0.  R.  409,  Q.  B.  1861. 

47.  And  where  the  défendant  pleaded  that  what  he  actually  said 
conoeming  the  plaintifT  differed  from  what  was  alleged  in  the  plaintiff's 
déclaration  and  that  what  he  did  say  was  true —  Held,  that  the  plea 
waa  good.  Ddide  v.  Beaudry,  12  L.  G.  S.  221,  S.  C,  1868  ;  C,  37 
Vie.  cap.  38,  sec.  5  et  seq. 

48.  Hdd,  on  demurrer,  that  a  plea  to  an  opposition  c^n  (Tannuier 
founded  on  a  judgment  in  séparation  o|  property,  which  attacks  the 
▼alidity^of  the  ground  upon  which  such  judgment  is  rendered,  is  bad. 
Bouik  V.  Maguire  é  Maguire  et  al,,  10  L.  0.  B.  206,  S.  C.  1860. 

49.  Where  the  défendant  pleaded  to  an  action  on  an  obligation  con- 
tncted  in  London,  England,  that  the  debt  was  tainted  with  usury — 
Held^  that  the  law  of  England  in  relation  to  usury  ought  to  be  set  up 
in  the  plea.     HaH  et  al  v.  PhilH^,  1  L.  C.  R.  90,  Q.  B.  1851. 

60.  An  action  against  a  husband  and  wife  merely  setting  up  a  debt 
due  by  the  wife  previous  to  her  marriage  and  the  fact  of  the  marriage, 
wiU  be  dismissecTon  demurrer  upon  plea  by  the  wife  to  the  effect  that 
she  bas  been  sued  as  common  as  to  property,  when  in  fact  she  was 
aeparate  as  to  property  from  her  husband  by  marriage  contract  pro- 
duced.     Gagnier  y.  Crevier  et  al.,  61m  C.  B.  485,  S.  C.  1855. 

5L  In  an  action  against  a  universal  legatee — EM,  that  the  plaintiff 
need  not  set  up  in  his  déclaration  that  the  défendant  was  the  sole  lega- 
tee, it  being  the  business  of  the  défendant  if  there  be  another  to  plead 
the  fact.     Chgnan  y.  Page,  1  Bey.  de  Lëg.  348,  K  B.  1818. 

52.  To  a  written  contract  to  pay  money,  non  rvumercUœ  pecuniœ  may 
he  pleaded  under  the  same  circumstanoes.  Fortier  y.  Bea/ubien,  2  Rey. 
de  Lëg.  78,  K.  B.  1809. 

53.  While  an  action  on  a  bill  of  ezchange  was  pendin^  the  plain- 
tiff reoeiyed  from  the  bankrupt  estate  of  the  aoceptor  of  the  bill  a  por- 
tion of  the  sum  demanded  by  the  action.  The  défendant  thereupon 
filed  a  proceeding  called  an  interyention,  and  the  plaintiff,  after  filing 
a  retraxit  for  the  amount  receiyed,  moyed  to  reject  the  interyention 
on  the  ground  that  the  proceeding  was  not  an  interyention  but  simply 
an  Implication  to  replead — Hdd,  that  there  was  no  matterfor  interyen- 
tion, but  for  a  supplementary  plea  which  in  England  is  known  as  a  plea 
puis  darrein  cantmuance,  Lyman  y.  Perkins  es  Perkms,  2  L.  0.  R. 
304,  S.  C.  1852. 
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54.  While  an  action  for  tithes  was  proceeding  at  enquête  the  plam- 
tiff  fi)ed,  as  exhibit,  his  certificate  of  appointment  from  the  bishop,  and 
the  défendant,  taking  adyantage  of  the  information  he  had  gained  there- 
by,  and  without  leave  of  the  court,  filed  a  ^leApuU  darrem  conUnuance 
which  was,  on  motion  of  the  plaintiff,  rejected  from  the  record,  and 
the  judgment  rejeoting  it  was  subsequently  oonfirmed  in  review.  Du- 
ha^dt  V.  Pacaud,  17  L.  G.  R.  178,  S.  C.  R.  1866. 

55.  Payment  and  tender  must  be  pleaded  by  way  of  perpétuai  per- 
emptory  exception.     Forbes  et  cU,  as  AUci/Mon,  P.  R.  40,  K.  B.  1810. 

56.  A  plea  of  payments  alleged  to  hâve  been  made  at  différent 
periods  which  does  not  shew  the  dates  and  amounts  of  l^uch  payments 
is  bad,  and  will  be  dismissed  on  demurrer.  Les  Dames  Bdigieuses  Ur- 
mlims  de  Québec  t.  Perry,  10  L.  C.  R.  194,  S.  C.  1860. 

57.  An  agreement  between  a  debtor  and  his  oreditor  that  they  will 
accept  a  composition  in  satisfaction  of  their  respective  debts  may  be 

.  pleaded  to  an  action  by  one  of  the  creditors  for  his  whole  debt,  if  he 
hâve  received  the  composition.  Fraser  v.  Mwn/roe  <è  Oidshand,  2Rev. 
de  Lég.  75  and  334,  K.  B.  1820. 

58.  A  plea  of  peremptory  exemption  admitting  the  making  of  the 
promissory  note,  or  the  sale  and  delivery  of  goods,  and  alleging  pay- 
ment of  the  same,  is  necessarily  divisible,  otherwise  no  issue  can  be 
raised  upon  it.     McLean  v.  McCormick,  1  L.  C.  R.  369,  0.  0.  1851. 

59.  Where,  in  an  action  for  goods  sold,  the  plea  was  of  payment — 
Held,  that,  as  the  only  proof  of  payment  was  an  acknowledgment  of 
910  on  aocount,  and  a  statement  signed  by  plaintiff  that  the  balance 
had  been  settled  by  note,  the  plea  was  bad,  and  judgment  went  for 
plaintiff.     Mercier  v.  Bousquet  et  vir,  5  R.  L.  352,  S.  0.  1874. 

60.  Where,  to  an  action  to  aocount  against  a  tutor,  the  défendant 
pleaded  that  he  had  already  rendered  an  account  en  bloc  which  had 
been  accepted — jEfe^,that  such  a  plea  did  not  constitute  une  fin  de  non 
recevoi/r,    Ducondu  v.  Bourgeois,  2  L.  C.  J.  104,  S.  C.  1858. 

61.  A  plea  which  states  in  substance  that  the  défendant  is  not  the 
person  who  is  responsible  to  the  plaintiff  for  the  sum  he  demands  is,  if 
the  matter  be  pleaded  affirmatively,  une  fin  de  non  recevoir,  and  not 
une  fin  de  twn  procéder.  CampbeU  v.  Peltier,  3  Rev.  de  Ltfg.  195,  K.  B. 
1820. 

62.  Where  défendant,  after  being  f oreclosed,  was  aUowed  on  affidavit 
to  file  a  plea  to  the  merits  on  payment  of  costs — Held,  that  a  plea  deny- 
ing  the  fraud  and  déconfiture  set  up  by  the  plaintiff  would  be  deemed  a  plea 
to  the  merits.   Leeming  et  al.  v.  Bobertson,  11  L.  C.  R.  492,  S.  C.  1861. 
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63w  The  plea  of  général  issue  is  wûved  when  it  is  filed  with  a  plea  of 
pa^rmoit  or  compensation.  Ckuey  y.  FiUeneuWy  1  L.  C.  R.  487,  0.  0. 
186L 

64.  Under  the  statate  12  Vie.  oap.  38,  s.  85,  it  is  necessary  in  a  dé' 
fense  au  fonds  en  fait  expressly  to  deny  every  fact  alleged  in  plaintifTs 
déclaration,  otherwise  sach  facts  will  be  held  to  be  admitted .  Copps  d: 
Coppê,  2  L.  0.  R.  105,  Q.  B.  1851. 

65.  Where  the  défendants,  calling  themselyes  the  Montréal  Car 
Company,  were  sned  as  co -partners  on  a  note  signed  by  one  of  the  de- 
fendants^  who  styled  himself  trustée  of  the  company,  and  the  défen- 
dants urged  that  they  were  a  corporation  duly  incorporated,  of  which 
they  madeproof — HM,  that  they  had  a  right  to  prove  so  under  the 
gênerai  plea,  and  the  action  was  dismissed.  Edmondston  et  al.  v.  Childs 
et  al.  2  h.  C.  J.  192,  C.  S.  1858. 

66.  In  an  action  for  damages  occasioned  to  a  wharf  by  the  défendants' 
yessel.  to  which  the  défendants  pleaded  the  gênerai  issue — Held,  that 
the  absence  of  responsibility  on  the  part  of  the  master,  there  being  a 
pilot  on  board,  could  be  invoked  without  being  specially  pleaded. 
Lamjwm  é  Smith,  9  L.  C.  R.  160,  Q.  B.  1858. 

67.  A  défendant  cannot  be  allowed  to  plead  specially  that  which 
amounts  to  no  more  than  the  gênerai  issue.  Forbes  et  al,  v.  Atkmsofif 
P.  R.  40,  Q.  B.  1810. 

68.  An  exception  which  answers  only  portions  of  a  déclaration  is  bad, 
and  will  be  dismissed  on  motion.  Boston  v.  L'Eriger,  4  lu  C.  R.  404, 
S.C.  1854. 

69.  A  pleading  that  is  good  in  part  and  bad  in  part  should  be  re- 
jected  on  demurrer.  Miller  y.  Bo^urgeois  dk  HoUand,  17  L.  C.  J.  158, 
S.  C.  1871. 

70.  Eadi  distinct  pleading  must  be  foUowed  by  aoondusion.  Johiv- 
«m  y.  Gofdhier,  13  L.  C.  J.  163,  S.  C.  1869. 

71.  Several  défendants,  though  they  haye  appeared  separately,  but 
by  the  same  attomey,  may  join  in  and  file  but  one  plea.  Arsenaidt  y. 
Bousseau  étal,  1R.C.  247,  S.  0. 1871. 

72.  A  plea  cannot  be  rejected  on  motion  because  it  contains  matters 
foreign  to  those  in  litigation.  Chtevremont  y.  WUbrenner,  6  R.  L.  12, 
S.  C.  1870. 

73.  The  Court  will  not  allow  a  triyial  irregularity  in  the  seryioe  of  a 
copy  of  a  plea  to  preyail,  if  it  appear  that  the  plaintifTs  attomey  was 
aware  of  its  contents.  CouiUard  y.  Eschambault,  3  Rey.  de  Lég.  303, 
K.  B.  1818. 
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74.  Words  in  a  plea,  ohargîng  generally  groBS  errora  and  omissions 
in  plaintifif s  account,  without  specifying  dearly  what  those  enors  and 
omissions  are,  will,  on  plaintifPs  motion,  be  ordered  to  be  stnick  ont. 
LongUn  v.  The  MowU  Royal  Permanent  BuiUding  Society,  20  L.  0.  J. 
297,  S.  C.  1876. 

75.*  In  a  petitory  action — Held,  that  the  plaintiff  oould  not  sncceed 
upon  a  title  which  had  not  been  pleaded,  and  which,  oonsequeutly,  the 
de£endant>had  had  no  opportunity  of  answering.  Oib$on  es  Wfjour,  6 
L.  C.  J.  78  and  12  L.  C.  R.  98,  Q.  B.  1863. 

76.  Where  the  défendant  in  a  petitory  action  pleaded  that  before 
the  date  of  the  plaintiffs  title  he  had  been  in  possessioh  of  the  lot  as 
proprietor  for  more  than  ten  years,  and  set  up  no  titlej  the  plea 
was  hM  to  be  irregidar  and  insuffident  in  law,  as  failing  to  allège  with 
sufficient  oertainty  an  adverse  title  on  his  part.  Osgood  é  KeUam,  10 
L.  C.  R.  22,  Q.  B.  1869. 

77.  In  a  petitory  action,  pleas  by  the  défendant  setting  up  title  to 
the  lot  in  dispute,  by  an  instrument  in  favour  of  hîmself  and  another, 
were  held  to  be  good  pleas,  although  the  power  of  attomey  under 
which  the  title  was  conveyed  was  in  one  plea  set  up  as  in  favour  of  A, 
and,  in  the  other,  as  being  in  favour  of  A  and  B,  oo-partners,  and  al- 
though the  title  was  executed  by  B  in  the  name  of  the  firm.  (jummings 
V.  Quintal,  7  L.  0.  R  139,  Q.  B.  1867. 

78.  Where  to  a  hypothecary  action  the  défendants  filed  a  confirma- 
tion of  title  which  they  had  obtained,  but  in  which  the  name  of  one  of 
them  was  written  *'  Brockmon,"  instead  of  '*  Blackmon,"  the  varianoe 
was  held  not  to  be  material,  and  the  action  was  dismissed.  Bedpath  et 
al.  <k  Blachmon  et  al,  6L.  0.  B.  408,  S. 0.  1852. 

79.  Where  the  défendant  pleaded  a  peremptory  exception  which 
commenced  by  saying  that  the  allégations  of  the  plaintifif  s  déclaration 
were  unfounded  in  law  and  in  fact,  and  then  went  on  to  state  the 
grounds  of  his  defence,  founded  entirely  on  fact,  the  plea  was  rejected 
as  nregular  and  inadmissible.  Addison  v.  Bergeron  étal.  IL.  0.  J. 
196,  8.  C.  1867. 

80.  Motion  that  the  défendants  file  a  draft  or  copy  of  their  peremp- 
tory exception  which  was  lost,  or  a  plea  to  the  same  effect,  and  that, 
in  default,  the  plaintiff  be  permitted  to  proceedto  trial  and  judgment 
on  the  issues  raised  and  perfected  by  the  gênerai  issue  and  the  state- 
ment  of  f  acts.  Motion  granted.  Hie  City  Bank  v.  The  Montréal  Bank, 
2R.C.  287,  S.  C.  1872. 

81.  When  the  issue  is  immaterial  or  informai,  the  Court  will  order  a 
repleader.     Forbes  v.  Atkineon,  3  B«v.  de  Lég.  200,  K.  B.  1810. 
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A  lepleftder  may  be  ordered  at  the  trial  if  ihe  iBsue  taken  is  there 
foundio  beimmaterial.     Voeelle  y.  Fawshery  3  Bey.  de  Lég,  200,  E.  B, 

isia 

92.  Wheie  the  défendant  to  an  action  on  a  bill  pleaded  the  want  of 
stampe  as  requiied  by  law,  and  the  plaintiff  was  allowed  to  affix  itampa 
on  payment  of  costs,  the  défendant  was  allowed  to  plead  de-fiavoé 
Lewiesurier  y.  BUMe,  3  R.  L.  456,  S.  0. 1871. 

83.  Where  plaintiff  was  allowed  to  amend  his  deolarationy  he  was  not 
allowed  to  prooeed  to  enqvMe  until  défendant  had  had  an  opportunity 
of  pleading  de  navo.    Mann  et  cU,  y.  Lambe,  6  L.  G.  J.  SOI,  S.  0. 1862. 

187.  AU  pleas  to  the  mérita,  whether  by  exception  or 
otherwise,  must  be  filed  within  eight  days  af  ter  the  ap- 
pearance,  exoept  in  the  cases  otherwise  prorided  for  in  the 
preceding  section. 

If  they  are  not  filed  within  such  delay  the  adverse  party 
may  demand  them,  and  if  they  are  not  filed  within  the  three 
next  foUowing  juridical  days,  the  prothonotary  may  grant 
the  plaintiff  a  certificate  of  foreclosure.  C,  S.  L.  0.  c.  83,  8. 
12.  §  2. 

L  Delay  may  be  giyen  to  a  défendant  to  plead  if  it  appear  that  he 
is  nnder  a  criminal  charge  which  may  be  influenced  by  pleading  within 
the  required  delays.    Bum  y.  Fontaine,  16  L.  0.  J.  144,  S.  C.  1871. 

2.  If  a  raie  to  plead  expires  in  yacation,  a  demand  of  plea  mnst  be 
made  before  a  foreclosure  can  be  filed.  Lee  y.  WkUfield  et  al.  3  Rey. 
de  Lég.  303  K.  B.  1812. 

3.  A  demand  of  plea,  thongh  irregularly  made,  oannot  be  rejected 
from  the  record  on  motion,  as  it  does  not  affect  the  case,  and  the  re- 
course  of  the  défendant  will  only  axise  on  the  subséquent  proceedings. 
Ârmstrong  y.  Barthe,  1  R.  L.  49,  S.  C.  1868. 

4.  The  prothonotary  cannot  grant  foreclosure  of  the  défendant  in 
certain  cases.     Tracey  y.  Isaacson  etal.Uïj.  C.  J.  236,  S.  0.  1870. 

5.  A  défendant  who  has  been  foreclosed  from  pleading  within  the 
ordinary  delays,  and  who  moyes  to  be  relieyed  from  such  foreclosure, 
must  prodnce  with  such  motion  an  affidayit  in  support  thereof ,  and 
also  ^e  plea  which  he  wishes  to  file,  Corheil  dk  Dwnowhd,  4  R  L.  389, 
8. 0. 1872. 

6.  A  défendant  foreclosed  from  pleading  to  a  writ  of  êome  arrêt  after 
jadgment  will,  on  spécial  motion,  be  allowed  to  answer  the  plaintiff's 
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oontestatioB  of  the  déclaration  of  a  gamiBhee  made  in  obédience  to 
Buch  writ,  if  he  haTe  interest  in  the  matten  raised  by  the  contest. 
Kingston  v.  Torrance  <k  Tammee  as  Kingdon,  9  L.  C.  J.  20,  S.  0.1864. 

7.  A  défendant  who  has  been  regnlarly  foreclosed  will  not  be  allowed 
ta  corne  in  and  plead  when  the  plea  offered  \a  not  conûdered  good. 
The  Corporation  of  Montréal  éb  Mcmaon,  1  L.  0.  L.  J.  100,  S.  C.  R. 
1865. 

8.  The  court  in  its  discrétion  permitted  the  défendant  to  file  hiB  plea 
after  forecloeure  on  payment  of  costs  where  the  plea  was  ready  and 
deposited  on  the  day  of  foredosnre.  Sheridan  et  al,  y.  Boume,  2  L.  C. 
L.  J.  40,  S.  C.  R.  1866. 

9.  On  motion  of  plaintiff  to  reject  a  plea  filed  half  an  hour  after  fore- 
dosnre and  before  any  further  procédure  had  been  had — Held,  that 
nnder  snch  drcumstances  the  motion  must  be  rejected  and  the  plea 
allowed  to  stand.     OsUll  v.  (yBrien,  4  L.  C.  J.  122,  S.  O.  1869. 

10.  Where  the  plaintiff,  after  the  delay  for  pleading  had  expired, 
took  judgment  in  vacation  before  the  prothonotary  withoat  any  formai 
demand  of  foreclosure,  snch  as  is  zequired  by  12  Vie.  cap.  38,  sec.  25 
— Hekf,  that  the  prothonotary  had  not  the  power  to  grant  a  judgment, 
and  it  was  acoordingly  set  aside.  Bea^field  et  al,  v.  Wheeler,  5  L.  0. 
J.  21,  S.  0. 1860. 

A  foredosure  stating  that  ''  défendant  foredoses  défendant  "  is  null. 
Ib. 

11.  A  plea  filed  by  défendant  half  an  hour  after  foreclosure  has  been 
entered  by  the  prothonotary  will  not  be  rejected  on  motion  to  that 
effect  made  by  the  plaintiff,  though  the  latter  support  his  motion  by 
an  affidavit  that  the  défendant  has  no  defence  to  his  action,  and  tàat 
the  pleas  are  sham  pléas,  and  though  the  défendant  does  not  resist  the 
motion  by  oounter  affidavit  to  the  effect  that  the  pleas  are  filed  bonâ 
fide.    MoÎ8(m  et  al,  v.  Reuter  et  al.,  4  L.  0.  J.  299,  S.  0. 1860. 

'  8ee  Art.  463,  post,  as  to  *'  Long  Vacation,"  and  Art.  3,  ante. 

1S8.  The  same  delay  of  eight  days  is  allowed  the  plain- 
tiff to  answer  the  pleas,  unless  such  answer  is  in  the  nature 
of  a  declinatory  or  dilatory  plea,  or  of  an  exception  to  the 
form,  in  which  case  the  delay  is  four  days  only,  pursuant  to 
article  107.     Ibid,  s,  12. 

1.  A  gênerai  answer  to  a  plea  is  suffident  to  put  the  défendant  to 
a  proof  of  the  allégations  of  such  plea.  8t.  John  y.  Ddide  etaLZL.  C. 
R.  150,  S.  0. 185L 
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2.  In  an  action  on  an  agreement  êous  seing  privé — HM,  that  tlie  al- 
légations whioh  fonn  the  chief  support  of  the  action  most  be  set  ont 
in  tiie  déclaration,  and  cannot  be  pleaded  by  way  of  spécial  answer  to 
dflfendanfe's  ezoeption.,  McGoey  y.  Qriffiny  IL.  0.  J.  39,  S.  C.  1866. 

3.  The  immovable  propedy  seized  was  olaimed  by  the  opposant 
in  Tirtne  of  the  will  of  her  deceased  hnsband.  The  plaintiff  pleaded 
that,  subseqnently  to  the  date  of  the  will,  the  testator  and  the  oppo- 
•ant  by  him  duly  aathorised  had  made  donation  of  the  property  seized 
to  the  défendant.  The  opposant  replied  speoiaUy  that  the  deed  of  do- 
natîcm  was,  snbseqnently  to  its  exécution  and  prier  to  the  death  of  her 
hite  hnsband,  resUiated  by  consent  of  ail  the  parties  thereto— ^ek{y 
that  Bach  Bpedal  answer  was  not  demurrable  on  the  ground  tàat  it  in- 
▼oked  a  différent  title  from  that  alleged  in  the  opposition,  and  that  in 
fact  the  opposant  by  her  spécial  answer  did  not  inyoke  the  résiliation 
as  a  title  to  the  property,  but  the  object  of  the  allégation  was  to  show 
that,  in  conséquence  of  the  résiliation  of  the  donation  in  question,  her 
titie  nnder  the  will  had  revived.  BomoMie  y.  Dugal  es  Jobin,  8  L.  0* 
R.  209,  8.  0.  1857. 

4.  The  plaintiff  cannot,  by  spécial  answer  to  a  plea  founded  upon  a 
deed  to  which  he  is  a  party,  and  which  deed  would  defeat  his  action, 
set  up  grounds  of  nullity  against  such  deed,  and  ask  the  rescission 
tiiereof ,  as  the  nullity  of  the  deed  should  haye  been  asked  by  the  dé- 
claration.    Marti/n  ettirr.  Martin,  7  L.  0.  J.  293,  S.  0.  1868. 

5.  Held,  that  the  plaintiff,  in  aUeging  as  a  spécial  answer  that  part 
of  the  right  which  he  claîmed  came  from  his  deceased  wif e  in  yirtue  ol 
her  wiU  that  he  inyoked,  did  not  add  anything  to  his  original  demand 
or  change  the  nature  of  his  action,  but  only  indicated  the  souree  of  a 
right  of  which  he  alone  was  seized  at  the  institution  of  the  action. 
Dubeau<kLa  Fabrique  de DeschcmbeatUt,  2  Q.  L.  R.  6,  S.  0.  1868. 

6.  An  exception  to  matter  pleaded  by  exception  may  be  filed  eyen 
under  the  Ordinance  25  Creorge  m.  cap.  2,  sec.  13.  Paquet  y.  Gagpardy 
3  Bey.  de  Lég.  40,  K.  B.  1811. 

7.  If  by  Spécial  replication  the  plaintiff  admits  the  f  aots  which  the 
exception  sets  forth,  he  may,  under  the  Ordinance  of  1785,  rebut  the 
fsots  which  he  so  admits  by  pleading  affirmatiyely  such  other  f acts  as  in 
law  will  ayoid  them,  and  upon  thèse  the  issues  may  be  raised  as  the 
Ordinance  directs.  Paquet  y.  Ga$pard,  3  Bey.  deLëg.  198,  K.  B.  1811. 

8.  Where  the  plaintiffs'  spécial  answer  after  amendment  was  found 
to  be  contradictory  to  tbeir  déclaration — Héldy  that  the  action  on  that 
ground  ahme  must  be  dismissed.  Ga^t  et  al.  y.  Cotté,  12  L.  0.  R.  92, 
S.  C.  1862. 
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9.  In  an  action  by  a  municipality  for  enoroaohments  on  a  public 
road,  where  the  défendants  pleaded  that  the  encroaohment  in  question 
was  committed  by  persons  possessing  the  property  on  the  other  side  of 
the  road — Held,  on  demurrer,  that  the  défendant  could  set  up  that 
the  encroachment  was  made  bythird  parties.  The  Corporation  of  St. 
Jean  Baptiste,  Ide  jy Orléans,  y.  Lachance,  16  L.  C.  R.  316,  C.  0.  1866. 

10.  In  the  Circuit  Court  the  défendant  can  foreclose  a  pbûntiff  who 
negleots  or  refuses  within  the  delays  prescribed  to  iQle  answers  to  Ms 
pleas,  after  demand  thereof  duly  made,  and  can  thereupon  inscribe 
the  case  upon  the  rple  for  enquête  on  his  plea,  déclare  that  he  has  no 
witnesses  to  examine,  proceed  to  hearing,  and  obtain  judgment  ex 
paru,     Meade  r.  Battle,  6  L.  C.  R.  58,  C.  0.  1864. 

11.  Held,  on  motion,  that  one  général  answer  cannot  be  pleaded  to 
four  separate  exceptions.  Bradford  y.  Henderson,  6  L.  C.  B.  488,  S* 
0.1866. 

12.  A  plaintiff  who  has  failed  to  file  an  answer  to  an  afSrmatiye  plea 
isnot  under  23  Vie.  cap.  67,  sec.  37,  in  conséquence  of  that  failure,  to 
be  oonsidered  in  the  same  condition  as  he  would  haye  been  had  he 
been  formally  foredosed  under  12  Vie.  cap.  38,  sec.  86,  from  ans- 
wenng  such  plea.    LaOrange  é  GarUsU,  8  L.  C.  J.  182,  Q.  B.  1863. 

13.  An  answer  in  law  does  not  lie  to  a  plea  denying  the  allégations 
of  fact.    Lyruîk  y.  Laframboise,  5  B.  L.  647,  C.  C.  1874. 

14.  And  an  answer  in  law  based  on  new  f acts  which  require  eyidence 
cannot  be  heard  before  the  hearing  on  the  merits.     Ib. 

1S9.  A  like  delay  of  eight  days  is  allowed  for  the  filii^ 
of  any  other  pleading  necessary  to  complète  the  issues. 
IHd. 

1.  A  spécial  answer  to  which  no  replication  has  been  filed  within  the 
delay  fixed,  may  be  attacked  by  motion,  and  certain  allégation  therein 
be  struck  out.  Delbar  y.  La/nda,  21  L.  C.  J.  247,  1  Légal  news,  212 
S.  C. 

2.  A  spécial  answer  cannot  be  filed  to  a  spécial  answer  without  leaye 
of  the  court,  and  where  such  answer  has  been  filed  and  been  demurred 
to,  and  the  demurrer  has  been  inscribed  for  hearing,  the  court  will 
dischaige  the  inscription  and  order  a  repleader.  Hart  et€U.&  The 
Northern  Inswrance  Comparvy,  18  L.  C.  J.  189,  S.  C.  1873. 

3.  Where  the  plaintiff  after  plea  replied  by  gênerai  aiumrer  and  re- 
plication, and  the  case  was  inscribed  for  enquête  by  consent  of  parties. 
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Heldy  ihat  the  défendant  had  theieby  wûyed  the  necessity  of  replioa- 
tion  to  the  général  answer  of  plaintiff.  Omenshields  etal.&  Oau^i^y 
2L.0.J.  288,  O.C.  385a 

4.  But  where  theie  was  no  consent  on  the  part  of  the  défendant — 
Hétdy  that  the  anbeequent  prooeedings  would  be'  set  aside.     Ib. 

5.  On  a  motion  by  the  plaintiff  to  strike  ont  a  speoial  replioation  by 
the  défendant  to  a  spécial  answer  of  -plaiaiàS—HM,  that  snch  spécial 
matier  therein  was  irregular,  and  would  be  rejected  wHere  suoh  matter 
coold  hâve  been  pleaded  by  the  plea  of  défendant.  Torrance  y.  Chap- 
manet  aL, 6L.0.Jy  75,  S.  G.  1860. 

140.  After  the  expiration  of  thèse  delays,  the  party  faO- 
ing  to  file  a  pleading  is  by  ]aw  foreclosed  from  doing  so 
without  the  consent  of  the  opposite  party,  or  leave  of  coiirt. 

L  A  motion  to  be  aUowed  to  plead  will  only  be  granted  upon  pro- 
dncticm  of  a  plea  with  the  motion.  Seheffer  et  uz.  y.  Fcvutwœ,  6  E.  L. 
351,  8.  0. 1873. 

2.  A  défendant  who  has  been  foreclosed  from  pleading  within  the 
ordinary  delays,  and  who  moyes  to  be  relieyed  from  such  foreclosnre, 
must  produoe  with  such  motion  an  afSdayit  in  support  thereof,  and 
slso  the  plea  whioh  he  wishes  to  file.  Corheil  y.  Dwnouehdy  4  R.  L. 
389,  8.  C.  1872. 

141 .  Such  foreclosure  does  not,  however,  take  place  with- 
out an  order  from  the  court  if  the  opposite  party  has  not 
filed  with  his  pleading,  in  the  manner  prescribed,  the  ex- 
hibits  or  wrîtten  proof s  upon  which  it  is  f  ounded  ;  and  if 
such  exhibits  and  written  proofs  are  not  filed  with  such 
pleading,  they  cannot  afbçrwards  be  filed  without  the  con« 
sent  of  the  opposite  party  or  leave  of  court. 

A  judge  may,  in  term  or  in  vacation,  extend  the  delay  for 
filing  such  exhibits  or  written  proofs. — C,  S.  L,  C.  c.  83,  «. 
180,  §3. 

L  An  application  by  the  défendant  to  enlarge  the  delay  to  plead, 
presented  after  act  of  foreclosure  granted,  cannot  be  entertained  by  a 
jtdge  while  the  foreclosnre  existe,  and  notice  of  such  application^ 
senred  on  the  plaintiffs  before  the  expiration  of  the  delay  to  plead, 
does  not  snspend  the  plaintifiTs  right  to  obtain  foreclosure.  Miller  et 
al  y.  McDonald  e<  o^.  8  L.  Ç.  R.  303,  S.  0. 1858. 
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2.  Where  a  défendant  sefc  up  by  affidavit  that  it  would  be  necessary 
for  him  to  searoh  for  papers  in  several  registry  offices,  and  that  Buoh 
search  would  ocoupy  him  six  months,  to  the  best  of  his  belief ,  withoat 
whioh  dolay  he  would  be  unable  to  prépare  his  def ence  in  a  proper 
manner — Htld,  that  he  was  entitled  to  a  delay  acoordingly  to  plead. 
BeU  et  al.  y.  KnowUofi  ee  oZ.  13  L.  C.  R.  232,  S.  0.  1863. 

8ee  art.  108  cmte. 

14%.  Wben  an  amendment  of  any  pleading  bas  been 
allowed,  the  delay  to  answer  3uch  pleading  is  reckoned,  ac- 
cording  to  the  foregoing  rules,  from  the  day  on  which  the 
amendment  is  made  and  served,  without  any  demand  of 
answer  being  necessary. 

143.  When  the  défendant  is  foreclosed  from  pleading, 
the  plaintiff  may  proceed  ex  parte,  and  may,  if  the  case 
admit  of  it,  proceed  to  judgment,  according  to  the  provisions 
contained  in  articles  89,  90,  91,  92  and  93. 

144.  [No  particular  form  of  words  is  required  in  any 
pleading  ;  but  every  f act,  the  existence  or  truth  of  which  is 
not  expressly  denied  or  declared  to  be  unknown,  is  held  to 
be  admitted.]  C.  8.  L.  G.  c.  88,  sa,  76, 116,  §  3  ;  0.  P.  L.  327. 

1.  A  woman  sued  as  the  widow  of  A  B  admits  her  marriage  and  the 
death  of  her  husband  if  she  does  not  plead  by  exception  to  the  charao- 
ter  and  quality  in  whioh  she  is  sued.  Qt89eron  y.  Catioc,  2  Rey.  de 
Lég.  334,  K.  R  1820. 

2.  Where  the  défendant  by  his  exception  admits  his  signature  to  a 
note  of  hand,  but  pleads  a  tenu  of  payment,  it  is  not  necessary  for  the 
plaintifif  to  prove  the  défendantes  signature  to  the  note,  notwithstand- 
ing  the  exception  has  been  dismissed  and  a  défenae  en  fait  filed.  Val' 
Uéres  V.  Bfyy,  3  Rev.  de  Lég.  38  K.  B.  1820. 

3.  In  an  action  to  recoyer  the  yalue  of  the  use  and  occupation  of  a 
certain  property,  in  which  the  plaintiff  replied  specially  to  the  défend- 
antes plea  of  payment  that  true  it  is  ''that  money  was  paid,  as  aUeged 
^*  by  défendant,  but  not  at  the  request  of  the  party  deceased,  but  was 
''  paid  by  défendant  merely  to  place  such  party,  who  is  his  daughter, 
'^  on  the  same  footing  as  his  other  children  '' — HM,  that  the  admission 
contained  in  such  answer  could  not  be  diyided,  and  that  the  plaintiff 
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wftB  eniitle<f  to  jadgment.     Lefebvre  &  Dtmontigwyy  2  L.  0.  J.  279  &  9 
L.  C.  R.  233,  S.  C.  1868. 

i.  And  in  an  action  brouglit  against  the  Oity  of  Montréal  by  an  as- 
seasor  for  the  value  of  his  services — Heîd,  reversing  the  judgment  of 
the  court  below,  that  the  plea  in  the  cause  which  admitted  that  the 
sum  of  £107  18s.  Id.  with  interest  and  oosts,  was  due  to  the  plaintiff, 
praying  acte  of  a  deposit  of  that  sum  in  court,  and  also  praying  that 
the  plaintiff 's  action  for  the  surplus  be  dismissed  entirely,  entitles  the 
plaintifT  to  a  judgment  for  the  sum  tendered.  BouUmget  as  The  Mayor, 
àx..  of  Manéreal,  9  L.  C.  B.  363,  Q.  B.  1869. 

5.  An  admission  in  a  factum  in  review  in  the  nature  of  a  détigtement 
binds  the  party  produdng  it  Carden  v.  Lennen,  2  R  C.  232,  S.  C. 
R.1872. 

6.  A  plea  of  payment  or  compensation  is  a  suffîcient  admission  of  the 
plaintiff 's  demand,  buta  plea  of  prescription  alleging  paymeut,  and 
acoompanied  by  a  défense  en  fait  y  is  not  such  an  admission.  Thayer  v. 
WiUcam,  9  L.  C.  J.  1,  Q.  B.  1861. 

7.  The  allégations  of  a  declai^tion  founded  on  notarial  deeds  of  sale 
seeking  to  fasten  a  personal  liability  upon  défendant  toward  plaintiff 
cannot  be  proved  by  a  déclaration  made  by  défendant  in  another  deed 
to  a  third  party,  and  no  lien  de  droit  is  thereby  created  between 
plaintiff  and  défendant.  PeUetier  v.  BatUUe,  18  L.  C.  J.  76,  S.  C. 
1874. 

8.  It  is  sufficient  in  any  pleading  to  allège  the  facts  upon  which  the 
party  imends  to  rely  in  plain  and  concise  language,  to  the  interpréta- 
tion of  which  the  rules  of  construction  applicable  to  such  language'  in 
the  ordinary  transactions  of  life  may  apply,  no  particularform  of  words 
being  neoessary  to  express  the  same.  Haloro  é  Delesdemiers,  2  L.  0. 
R  325,  Q.  B.  1862. 

Vide  Art  20,  anU. 

145.  Every  déniai  of  a  signature  to  a  bill  of  exchange, 
promissory  note  or  other  private  writing  or  document  upon 
which  any  claim  is  founded,  must  be  accompanied  with  an 
affidavit  of  the  party  making  the  déniai,  or  of  some  person 
acting  as  his  agent  or  clerk  and  cognizant  of  the  facts  in  such 
capacity,  that  such  instrument  or  some  material  part  thereof 
is  not  genuine,  or  that  his  signature  or  some  other  on  the 
document  is  forged,  or,  in  the  case  of  a  promissory  note  or 
bill  of  exchange,  that  the  necessary  protest,  notice  and  ser- 
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vice  have  net  been  regularly  made,  stating  in  what  the 
irregularity  consists;  without  préjudice,  however,  to  the 
recourse  of  such  party  by  improbation.  (7.  8.  L.  C.  c.  88,  «. 
86,  §  2. 

[In  the  case  of  promissory  notes,  or  bills  of  exchange  pay- 
able at  a  particidar  place,  they  are  presumed,  as  against  the 
maker  or  acceptor,  to  have  been  presented  at  that  place  at 
maturity,  unless  tiie  esoeptiQn  founded  upon  such  want  of 
présentation  is  accompanied  with  an  affidavit  that,  at  the 
tîme  they  became  due,  provision  had  been  made  for  their 
payment  at  the  speciâed  place.] 

The  déniai  of  any  document  speciâed  in  article  .1220  of 
the  Civil  Code,  must  be  accompanied  by  thegiving  of  secur- 
ity  for  the  costs  of  the  commission  required  to  obtain  the 
proof  of  such  document.  In  the  case  of  paragraphs  5  and 
6  of  the  same  article,  the  déniai  of  the  original  deposited, 
must  moreover  be  accompanied  by  an  affidavit  of  the  party 
making  the  déniai,  stating  that  he  doubts  and  does  not 
believe  that  the  original  in  question  has  been  signed  by  the 
person  or  executed  in  the  manner  therein  mentioned.  The 
party  wishing  to  make  use  of  the  copy  filed  is  then  bound 
to  prove  the  original,  and  for  this  purpose  the  person  who 
has  charge  of  the  original,  is  bound,  upon  the  order  of  a 
judge,  to  deposit  it  in  the  court  in  which  its  genuineness  is 
oontested  ;  and  the  prothonotary  is  bound  to  fîimish  him, 
at  the  expense  of  the  contesting  party,  with  a  copy  thereof 
certified  by  such  prothonotary. 

The  original,  the  genuineness  of  which  is  thus  denied^ 
may  be  annexed  to  the  commission  required  to  obtain  its 
proof. 

1.  A  défefMe  en  fait  to  an  acidon  on  a  promisBory  note  will  be  rejeoted 

on  motion,  if  unsupported  by  affidavit.    Laprise  v.  Méthot,  4Q.  L.  R. 

328,  S.  C.  1877. 
Contra  :  Tht  Mechanicé*  Bank  y.  SeaU,  20  L.  C.  J.  196,  S.  C.  1876. 

2.  The  défendant  pleaded  that  the  note  saed  on  had  been  obtained 
from  him  by  surprise  and  false  représentations,  and  for  insuffident 
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•onsidentioii — Hdd,  ihat  he  was  not  boand  to  produoe  with  sach  plea^ 
an  affidKfii  under  0.  S.  L.  0.,  cap.  38,  seo.  86.  MeCarthy  et  al.  v.  Barihey 
6  L.  0.  J.  130. 

3.  The  défendant  pleaded  want  of  notice  of  protest,  l^ut  produced  no 
affidavit  in  support  of  sach  plea — HM,  tliat  Hm  action  woald  be  main* 
tainedy  notwithstanding  that  no  protest  had  been  given.     The  Bmmk  of' 
I7j9per  CtifMida  <é  Tureo^,  16  L.  0.  R.  276. 

4.  The  défendant  pleaded  want  of  considération — Held,  that  he  was 
bonnd  to  produce  with  such  plea  an  affidavit  iinder  C.  S.  L.  C.  cap.  83> 
lec.  86.  Keay  et  al  y.  (TConnell,  16  L.  0.  R.  140. 

6.  When  the  défendant  pleads  that  the  note  Tjras  not  stamped  at  its 
date,  he  mnst  file  an  affidavit  or  déclaration  uuder  oath.  DedUta  v. 
Trahan,  6  R.  L.  62. 

6.  If  a  party  who  is  snmmoned  to  admit  or  deny  a  signature  appears 
and  files  a  défense  en  fait,  that  is  a  déniai  of  the  signature.  HaH  v. 
Bum,  3  Bev.  de  L^.  38,  K.  B.,  &  Perra/ult  v.  Oirard,  3  Rev.  de  Lég. 
196,  E.  B.  1820. 

7.  In  an  action  against  the  endorser  of  a  promissoiy  note  the  défend- 
ant pleaded  that  the  signature  which  purported  to  be  his  was  not  writ- 
ten  hy  him  or  with  his  knowledge,  consent  or  authority,  and  that  he 
was  not  aware  of  the  existence  of  the  promÎBsory  note  until  notified  of 
the  protest.  At  the  hearing  it  was  urged  by  the  plaintiif  that  he  was . 
entitled  to  judgment  as  the  affidavit  was  not  in  the  £orm  required  by 
kw.  The  défendant  thereupon  made  a  motion  that  the  délibéré  be 
disdiarged,  and  that  he  be  permitted  to  file  another  affidavit.  This 
motion  was  rejeoted,  and  judgment  went  for  plaintiff,  but  on  appeal*— 
Hddy  that  the  affidaVit  was  suffîoient  and  the  allégations  of  the  plea , 
being  proved,  the  judgment  of  the  court  below  was  reversed,  and  judg- 
ment went  for  the  appellant.  Brawne  é  Dow,  11  L.  0.  R.  273,  Q.  B. . 
ft  10  L.  0.  B.  442,  S.  C.  ]86L 

8.  Where  a  défendant  to  an  action  on  a  promissoiy  note  pleaded 
want  of  notice  of  protest,  and  the  plaintiff  contended  that  the  plea 
ahould  be  dismissed  on  the  ground  that  it  was  filed  without  the  affidavit 
accompanying  it  under  secf.  87  of  the  Act  of  1867 — Htld,  that  as  the 
oertîficate  of  the  notary  showed  that  the  notice  he  served  was  utterly  - 
Qseless,  an  affidavit  such  as  provided  by  the  statute  was  unnecessary. . 
flb6&«  vnreetal.ds  HarU  e^  oL  5  L.  C.  J.  62,  0.  0.  1860. 

0.  Where  to  an  action  against  the  endorser  of  a  promissoiy  note  by 
the  endorsee,  the  défendant  pleaded  that  no  sufficient  protest  of  the  ^ 
note  had  been  made,  and,  moreover,  that  at  the  time  he  endorsed  it, , 
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i;he  endoner,  that  is  the  plaintiff,  verbally  agreed  to  aooept  it  on  the 
•crédit  of  the  maker  alone  without  reooorae  against  défendant — Hdd^ 
reversingthe  judgment  of  the  court  below,  that  although  the  protest 
appeared  to  be  insufficient  on  the  face  of  the  note,  it  would,  neyerthe- 
lesB,  be  held  to  hâve  been  regularly  and  legaUy  made,  unlesa  with  the 
plea  an  affidavit  had  been  produoed  that  Buch  notice  was  not  regolarly 
made.  Clumberlam  d:  BaU,  6  L.  C.  J.  88  &  11 L.  G.  R.  50,  Q.  B.  1860. 

10.  In  an  action  on  a  promissoiy  note,  where  want  of  notice  of  pro- 
test  waa  invoked — Held,  that  the  party  pleading  such  want  of  notice  waa 
bound  to  produce  therewith  the  affidavit  required  by  20  Yic.  cap.  44, 
aec.  87.  Byan  et  al.  à;  Malo,  12  L.  C.  R.  8,  Q.  B.  1861. 

11.  An  action  was  brought  in  Montréal  on  a  promissoiy  note  dated 
in  Montréal  but  really  made  in  another  district — Hddy  that  a  dedina- 
tory  exception  would  lie,  even  though  not  accompanied  by  affidavit, 
and  the  action  was  dismissed.  H^idon  y.  C%jmtpagney  17  L.  G.  J.  45, 
S.  G.  1872. 

146.  When  a  party  has  pleaded  incompatible  or  contra- 
dictory  groimds  [in  the  same  plea,]  he  may  be  required  by 
the  opposite  party  to  choose  between  such  grounds  or  plead 
anew,  and  in  defiiult  of  such  choice,  the  incompatible  grounds 
are  held  to  be  of  no  effect,  and  are  set  aside. 

1.  Where  a  plea  to  the  merits  contained  allégations  and  condusionB 
inoonsistent  with  one  another,  and  belonging  to  two  différent  classes 
of  pleas — Hddy  on  demurrer,  that  those  which  did  not  properly  belong 
to  the  plea  must  be  dismissed.  Chapman  v.  Nimmo,  8  L.  G.  J.  42  A 
14  L.  G.  R.  103,  S.  G.  1863. 

2.  In  an  action  against  a  wife  separate  as  to  property  by  a  ^prooer 
for  necessaries  for  family  use — Heldy  that  pleas  of  compensation  and 
prescription  are  inconsistent  with  pleas  of  *'  never  indebted."  SÏUoi 
4k  Orenier  et  ux.  1  L.  G.  L.  J.  91,  S.  G.  1865. 

3.  In  an  action  to  be  re-instated  in  a  churoh  pew  (bcme  patronal)  of 
which  the  plaintifT  had  been  deprived  by  the  Fabrique— JBeZd,  that 
there  was  no  cumulation  of  the  petitory  with  the  possessory,  in  alleg- 
ing,  as  défendants  had  donc  in  their  exception,  grounds  which  referred 
^solely  and  directly  to  the  right  of  property  in  the  pew  in  question.     La 

Fabrique  de  Deschamheault  etoLé  DvJbeaUy  2  Q.  L.  R.  6,  Q.  B.  1875. 

4.  A  défense  en  fait  and  an  exception  of  payment  may  be  pleaded 
together,  and  are  not  contradictory,  nor  can  the  défendant  be  bound 
by  admissions  in  his  plea  of  payment.  Leclerc  v.  Durand,  1  Q.  L.  R. 
^2,  G.  G.  1873. 
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5.  Wbeie  the  défendant  wiih  a  plea  <^  payment  filed  also  a  défeMe 
mêfimdê  enfaiU,  and  the  plaintiff  made  motion  that  h»  be  held  to  chooae 
between  them^  they  were  hdd  to  be  not  inccHnpatible,  and  the  motion 
wu  dismined^    Sarault  v.  EUice,  3  L.  G.  J.  137^  S.  C.  1869. 

6l  HM  reTeraing  the  judgment  of  the  oonrt  below,  that  an  affiima- 
tire  plea,  soch  as  a  plea  of  compensation,  may  be  filed  with  the  général 
knie.     CU»rk  t.  Johnêton,  3  L.  0.  R.  421,  Q.  B.  1853. 

7.  Under  12  Vie  cap.  38,  Bec.  25,  an  exception  to  the  form  and  an 
«xœpiion  of  payment  cannot  be  pleaded  at  one  and  the  aame  time. 
Dyibe  é  Proulx  ds  PaquÀn  et  oZ.,  IL.  0.  R.  864,  S*  0. 1851. 

8.  The  plea  of  gênerai  iBsne  is  incompatible  with  a  peremptoiy  ex- 
ception admitting  the  making  of  a  promiBSOiy  note,  or  the  sale  and 
ddiTeiy,  bnt  alleging  payment  of  i^e  same,  and  the  allégations  of 
snch  exception  are  not  neœssarily  divisible,  otherwise  no  issue  can  be 
raised  upon  it    McLeam,  y.  MeObrmidb,  1  L.  0.  R  369,  S.  G.  1851. 

9.  In  a  plea  to  an  action  of  damages,  where  the  défendant  specially 
dénies,  and  in  the  same  plea  avers  afi&rmative  matter  which  is  not  a 
justification,  sach  matter  will  be  struck  ont  on  motion  by  plaintiff. 
Si.  Jean  \.  Bltau,  1  Légal  News,  211  ;  21  L.  G.  J.  37,  S.  G. 

t4T.  A  demurrer  may  be  pleaded,  when  the  facts  alleged 
in  the  déclaration  do  not  give  rise  to  the  right  of  action 
which  the  plaintiff  seeks  to  exercise.     1  Pig,  204. 

1.  Matter  essentially  necessary  which  is  omitted  is  snbject  to  a  de- 
miuTer,  bnt  matter  essentially  necessary  which  is  imperfectly  stated 
is  subject  to  an  exception  to  the  form.  fFagner  v.  jPormt»,  3  Rev.  de 
L6g.  196,  BL  B.  1811. 

2.  An  objection  to  the  legality  of  an  exception  or  plea  cannot  be 
nrged  but  by  demurrer  containing  the  grounds  agaînst  such  exception 
arpka.     Tn«<2eUe  <è  ^Uatti,  2  L.  G.  R.  178,  S.  G.  1852. 

3.  The*  proper  way  of  ndsing  objections  to  the  sufiiciency  of  the 
description  of  the  parties  in  plaintifiTs  déclaration  is  by  exception  to 
iàe  form  and  not  by  demnrrer.  Thé  St-  Laterenee  cmd  Ottawa  Qraiid 
Jwfidwn  Bailway  v.  Froihingham  et  oZ.,  5  L.  G.  R.  140,  S.  G.  1855. 

4.  Prescription  is  not  pleaded  by  demurrer  but  by  peremptory  excep- 
tion.   Faucha  V.  BouUui^ger,  4  R.  L.  388,  S.  G.  1872. 

G.  An  allégation  of  foreign  matter  in  a  déclaration,  as  also  the  absence 
of  allégations  necessary  to  give  rise  to  the  conclusions  of  the  action^ 
innst  be  attacked  by  demurrer,  and  not  by  exception  to  the  form. 
DtOma/iimUe  db  Tmukrnaat,  1  Q.  L.  R.  39,  S.  G.  1874. 
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6.  The  want  of  anthorîzation  of  a  mamed  woman  oan  only  be  in- 
voked  by  preliminary  exception  and  not  by  démarrer.  Antaya  y.  Dcrge 
e«  ai.  6  R.  L.  727,  S.  0.  1873. 

7.  Wbere  a  demnrrer  was  filed  to  an  action  on  the  ground  that  tbe 
déclaration  was  irregolar  and  oontradictioiy,  and  that  no  amonnt  of 
damage  was  specified  as  suffered  by  the  plaintiff,  and  the  plaintiff  did 
not  pray  for  the  amonnt  of  such  damages  if  any,  the  demurrer  was  dis- 
missed  for  the  reason  that  the  gronnds  alleged  should  be  pleaded  by 
exception  to  the  form  and  not  by  demnrrer.  OhevreJUi  ▼.  Les  Syndicê 
de  la  Paroim  de  SU,  EéUne,  2  R.  L.  161,  S.  C.  1869. 

8.  Where  the  défendant  was  sned  es  q%Ml.f  and  pleaded  by  demuirer 
the  want  of  snch  qnality — Held,  that  such  plea  should  be  by  prelimin- 
ary exception  and  not  by  demnrrer.  BreauU  y.  Ba/rbecM  et  aL,  2  B». 
L.  130,  S.  0.  1879. 

9.  Error  at  law  must  be  pleaded  by  exception  and  not  by  demnrrer. 
Boston  y.  L'Eriger,  4  L.  0.  R.  404,  S.  0.  1864. 

10.  A  plea  which  is  good  in  part  and  bad  in  part  should  be  rejected 
on  demurrer.  MiUar  y.  Bourgeois  àf  HoUand,  17  L.  C.  J.  158  ;  S.  0. 
1873. 

11 .  And  in  an  action  for  oustomary  dower  by  children  against  a  third 
holder,  to  which  the  défendant  pleaded  that  the  plaintifb  had  not 
alleged  in  their  déclaration  that  their  father  had  not  left  in  his  succes- 
sion property  of  sufficient  value  to  satisfy  their  right  of  dower — Held, 
that  such  a  plea  could  not  be  maintained,  and  that  in  order  to  setaaide 
the  action  it  was  necessary  to  proceed  by  exception  and  proye  that  the 
father  had  left  in  his  succession  property  of  sufficient  yalue  for  that 
purpose.     L^^age  et  al,  é  CharUer,  11  L.  C.  J.  29,  S.  C.  1866. 

And  held^  also,  that  such  objection  could  not  be  made  by  demurrer 
but  must  be  made  by  peremptory  exception.     Ib. 

12.  An  allégation  in  a  plea  in  law  denying  the  allégations  in  the 
plaintiff  's  déclaration  is  bad,  and  must  be  struck  out.  Dubois  etviry, 
SioU,  17  L.  0.  J.  24,  S.  C.  1872. 

13.  One  count  in  a  plea  can  be  demurred  to  although  the  other  oounts 
may  be  held  to  be  good.  BovUh  y.  McOvÀre  ds  McOuire  étal,  10  h.  0. 
R.  206,  S.  C.  1860. 

14.  When  a  law  issue  is  ndsed  by  demurrer,  the  demurrer  must  be 
heard  before  the  case  can  be  inscribed  for  enquête,  ^rrou^^y.  Bour- 
get,  2  R.  C.  238,  S.  C.  1872. 

15.  A  défense  au  fonds  en  droit  should  be  argued  preyious  to  the 
hearing  on  the  merits,  and  where,  by  consent,  the  hearing  of  the  de- 
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mniTer  was  resenred  antil  the  hearing  on  the  mérita — Held,  that  it 
•hould  be  rejected  but  withoat  ooata.  Boy  et  oLy,  Oo^thièTy  17  L.  0. 
J.  227,  S.  0.  1873. 

16.  In  casea  of  demurrer  f  ounded  on  the  f  act  that  the  regiatration  of 
^e  conyeyanœ  vhioh  forma  the  basia  of  the  action  la  not  alleged  in 
the  plainti£f  'a  déclaration,  the  court  haa  the  right  to  reaerve  judgment 
mitil  the  partiea  are  heard  on  the  mérita.  Deabarats  et  al.  y,  Lemovne 
e<ai.l6L.0.J.  81,8.0.1871. 

17.  But  hddy  in  another  case,  that  proof  awmt  faire  droit  cannot, 
onder  the  Ordinanoe  of  1636,  be  ordered  by  the  court.  Hart  y.  Boèe, 
15  L.  C.  J.  133,  S.  0.  R  1871. 

18.  A  judgment  on  the  mérita  leaving  a  démarrer  nndisposed  of  ia 
bad.    Ib. 

19.  The  uaa  of  the  présent  tense  hoè,  instead  of  the  past  tense  hady 
iras  under  the  circumstances  of  the  caae  held  to  be  good  ground  of 
démarrer.     StephtM  v.  HopkMi^,  1  L.  C.  L.  J.  93,  S.  0.  1865. 

20.  A  demurrer  wiU  lie  to  a  pétition  to  quash  a  capias  when  the 
pétition  ia  grounded  on  irregularities  auch  aa  should  give  riae  to  excep- 
tion to  the  form.     Lemay  v.  Lemay,  3  R.  L.  32,  S.  C.  1871. 

2L  In  an  action  of  damages  against  several  défendants,  charged  with 
bre^h  of  contract  to  convey  a  raft — EMy  that  the  action  could  not  be 
dismÎBsed  on  demurrer  because  by  the  conclusions  it  waa  prayed  that 
the  défendante  be  condemned  jointly  and  severally.  Banqer  et  al.  à: 
Chevalier  et  al,,  5  L.  C.  R.  180,  S.  C.  1856. 

22.  A  plea  of  want  of  notice  of  action  is  a  gênerai  issue,  and  cannot 
be  touched  by  demurrer.  McNamee  v.  HvmeSj  3  L.  0.  J.  109,  S.  C.  1859. 

23.  The  plaintiff  leaaed  to  the  défendant  for  aeveral  yeara  certain 
prenûsea  for  the  sum  of  £570,  the  receipt  whereof  waa  acknowledged, 
and  action  waa  afterwards  brought  to  hâve  the  leaae  set  aaide  aa  fraud- 
aient, the  plaintiff  alleging  that  the  only  amount  which  he  had  ever 
received  waa  £37,  and  that  the  contracta  were  usurious,  and  that  there 
«ras  lésion  â^oy^t  moitiéf  and  the  défendant  pleaded  by  demurrer — 
Held,  that  the  parties  must  proceed  to  proof  before  adjudication  on 
the  demurrer.     Perrault  v.  Malo,  11  L.  C.  R,  81,  S.  G.  1860. 

24.  Where  demurrer  was  brought  to  an  aoi^on  for  the  recovery  of 
tlOO,  advanced  in  considération  of  a  transfer  to  be  made  by  defend- 
snt,  and  the  agreement  was  never  carried  out,  the  demurrer  alleging 
that  the  action  should  be  one  for  damages  for  breaoh  of  contract — Held, 
Uiat  the  action  was  properly  brought,  and  the  demurrer  waa  diamisaed. 
Bougie  t.  Leduc,  6  R.  L.  548,  S.  C.  1874. 
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25.  And  where  the  déclaration  set  up  a  oontract,  and  then  daimed 
more  than  was  stipolated  in  the  contraot  withont  aaking  tbat  it  be  set 
aside,  a  demurrer  was  maintained.  Go^igh  <h  OreaveSy  IL.  C.  L.  J.  93, 
S.  0.  1866. 

26.  A  demurrer  to  a  déclaration  which  sets  up  a  promissoiy  note 
as  made  by  one  of  the  défendants,  8t,  Julien,  tuteur,  and  prays  for 
judgment  against  him  pereoually  and  the  other  défendant  as  endorser, 
will  not  lie.  Darling  et  cU.  v.  8t.  Julien  etal.lSL,  C.  J.  190,  S.  C.  R. 
1873. 

27.  A  demurrer  is  a  plea  to  the  merits.  Normand  y.  Huoi,  9  L.  0. 
R.  405,  S.  C.  1859. 

28.  Where  a  défendant  on  the  last  day  of  the  delay  to  plead  to  the 
merits  made  a  motion  to  hâve  the  delay  enlarged  as  he  was  about  to 
file  a  spécial  demurrer,  and  could  not  plead  to  the  merits  without  pré- 
judice until  the  demurrer  was  disposed  of — Held,  that  défenses  en  droit 
should  be  accompanied  by  pleas  to  the  merits,  but,  as  this  was  the 
first  time  the  question  had  been  raised,  the  court  would  allow  the  de- 
fendant  the  rest  of  the  day  to  file  suoh  pleas.  Pirrie  v.  McHugh  et  al. 
IL.  C.  R.  216,  S.  0.  185L 

29.  A  demurrer  is  not  a  preliminary  plea,  and  need  not  therefore  be 
filed  within  the  four  days  laid  down  by  the  statute.  Benson  y.  Ryan, 
4  L.  0.  R.  156,  S.  C.  1853. 

30.  In  an  action  against  the  maker  of  a  note  payable  on  demand  and 
generally,  want  of  presentment  is  not  a  ground  of  demurrer.  Archer  y. 
LorUe,  3  Q.  L.  R  159,  S.  C.  R  1877. 

31.  Where  a  statute  requires  notice  of  action  to  be  giyen  to  défend- 
ant before  issuing  the  writ,  it  is  not  necessary  to  allège  in  the  déclara- 
tion that  such  notice  has  been  giyen.  Simard  v.  Tuttle,  4  L.  0.  R  193, 
S.  C.  1854. 

32.  And  in  anothercase — Held,  that  such  notice  need  notbe  recited 
at  full  length  in  the  déclaration.  Davies  y.  McOuire,  4  L.  C.  R.  347, 
S.  C.  1854. 

33.  In  an  action  by  a  tutor  to  a  minor — Held,  to  be  essential  that 
the  déclaration  oontain  an  allégation  that  the  appointaient  of  the  said  - 
tutor  or  a  mémorial  of  such  appointment  has  been  registered.  Murra^f 
es  quai.  y.  Oorman,  2  L.  C.  R  3,  S.  C.  1851. 

34.  Opposition  was  filed  for  the  amount  of  .a  hypotheo,  and  the  op- 
position was  oontested  on  the  ground  that  no  registration  of  the  hypo- 
thec  was  alleged — Held,  that  where  the  hypotheo  was  opposed  to 
ohirographic  claims  the  allégation  of  registration  was  unneoessary. 
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Duncon  é  WiiMm  é  MeCUMum  ds  WiUon  é  Wood^  2  L.  0.  J.  253,  S. 
C.18S7. 

35.  Where  in  an  action  for  dower  dépendent  npon  an  option  arising 
ont  of  a  contraot  of  marriage  the  défendant  demnrred  on  the  gronnd 
tiiat  the  plaîntifiTs  déclaration  did  not  allège  the  registration  of  snoh 
coutract,  the  action  was  diBnûssed  in  the  court  below,  but  re-estab- 
liahed  in  reyiew  on  the  ground  that  the  allégation  ref erred  to  was  spe- 
dfically  made.  Xeratixv.  Leroux^  5  R  L.  188,  S.  0.  R.  1873. 

36.  And  where  in  the  same  action  the  défendant  filed  an  exception 
on  the  groimd  that  there  really  was  no  registration  of  >lie  contraot  of 
mairiage,  and  the  plaintiff  demurred,  the  demurrer  was  dismissed.  Ib. 

37.  In  an  action  agaiost  a  public  officer  for  a  aa^sU  rwendicatUm  of 
goodaaeized — Hdd^  that  proof  awMfU  faire  droU  would  be  ordered  upon 
a  demurrer  alleging  the  omission  of  one  month's  notice.  BoihgaU  y. 
IMûfe,  15  L.  0.  J.  250,  S.  0.  1870. 

38.  In  an  action  brought  by  a  registrar  against  the  sherifT  for  the 
Talue  of  certain  certificates,  butin  which  action  the  plaintiff  omitted  to 
allège  that  the  sherifT  had  received  the  fées  theref or — HM^  that  the 
▼alidity  of  the  déclaration  could  not  be  tested  by  demurrer,  but  mnst 
be  attacked  by  a  plea  to  the  merits.  LamJbly  et  al.  ▼.  Queênel,  15  L.  C. 
R.  148,  0.  C.  1864. 

39.  In  an  action  by  the  transférée  of  the  assignée  of  a  bankrupt  es- 
tate  who  had  purchased  the  outstanding  debts  of  the  estate^Held,  to 
be  necessary  to  allège  in  the  déclaration  that  the  sale  was  made  by 
order  of  the  judge,  and  that  the  formalities  required  by  the  67th  sec- 
tion of  the  Bankrupt  Act  haye  been  complied  with.  Warner  y.  Mer- 
nagh,  2  L.  C.  R.  452,  S.  C.  1851  ;  Ins.  Act,  1875,  sea  69. 

40.  In  a  Personal  action  by  a  transférée— IfeU,  unnecessary  to 
all^e  that  he  had  seryed  on  jthe  défendant  a  copy  of  the  registration 
required  by  Art  2127  of  the  Oiyil  Code,  and  an  allégation  that  the 
service  required  by  Art.  1571  was  made  is  suffident.  Dumont  d:  Xo- 
fi^rqe,  1  Q.  L.  R  1 59,  S.  C.  1874. 

4L  Where  a  wife,  separate  as  to  property,  and  alleged  to  haye  been 
carrying  on  business  as  A.  &  Co.,  was  sued,  and  her  husband  brought 
into  the  case  for  the  purpose  of  authorization  only — Hdd^  that  an  allé- 
gation in  the  déclaration  that  the  défendants  under  the  name  of  A.  & 
Co.  made  tkwr  certain  promissory  note  was  suffident,  and  a  défense  eit 
<2r/>it,  on  the  ground  that  no  debt  against  the  wife  was  set  up  in  the 
déclaration,  would  be  dismissed  with  costs.  Adam»  y.  Fleming  et  vir^ 
13  L.  C.  R.  78,  S.  C.  1862. 
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42.  The  plaintifb,  not  having  alleged  the  insolvency  of  the  défen- 
dant in  their  déclaration,  oould  not  base  their  right  to  sue  for  the 
whole  of  the  debt  on  such  insolvency,  and  the  allégation  of  défendantes 
insolvency  in  their  spécial  answer  could  not  avail  to  supply  the  defici- 
ency  in  their  déclaration.  Oibson  et  al,  y.  Moffat  é  Yoimg,  2  L.  C.  L. 
J.  60,  Q.  B.  1866. 

43.  And  in  another  action  for  the  infringement  of  a  patent  right  to 
which  the  défendant  demurred  on  the  ground  that  the  déclaration 
f  ailed  to  set  ont  at  length  the  preliminary  f  ormalities  required  to  be 
observed  in  order  to  obtain  the  patent — Heîd,  to  be  unnecessary,  and 
the  demurrer  was  dismissed.  Bernier  y.  Bea/uchemin,  2  L.  0.  J .  193, 
S.  C.  ;  Bernier  Y.  BeUvean,  8  L.  0.  R.  297,  S.  C,  1868. 

44.  In  an  action  of  damages  for  malicious  arrest  upon  a  capias  on 
the  ground  that  the  défendant  was  about  to  leaye  the  Proyince,  it  is 
not  necessary  to  allège  in  the  déclaration  that  the  action  in  which  he 
was  so  arrestedwas  dismissed.  Boyle  y.  Arnold,  1  Bey.  de  hég,  603, 
K.  B.  1821. 

46.  In  an  action  for  malicious  arrest  of  property  meditatione  fugœ,  it 
is  not  necessary  to  state  in  the  déclaration  that  the  action  under  which 
the  arrest  was  made  is  determined.  WhitfUîd  y.  HamUton,  3  Key.  de 
Lég.  40,  K.  B.  1811. 

46.  In  an  action  for  the  price  of  sale  of  certain  real  property  it  is 
not  necessary  to  ayer  the  deliyery  of  the  property  sold.  If  it  has  not 
been  deliyered  the  défendant  must  plead  thafc  fact,  and  the  plaintiff 
may  reply  by  a  deliyery  or  by  an  offer  to  deliyer.  Larivée  y.  Bruno  y 
3  Rey.  de  Lég.  40,  K.  B.  1817. 

47.  Action  was  taken  to  recoyer  the  price  of  1000  barrels  of  âour 
sold  to  the  défendant,  and  the  plaintiff  joined  to  such  action  an  at- 
tachment  by  conseryatory  process,  praying  in  ordinaiy  form  that  the 
goods  be  seized  to  wait  the  décision  of  the  Court — Held^  that  the  ac- 
tion was  good  and  yalid  and  would  be  maintained.  Baldwm  d:  Bin- 
m<yte  et  al,,  6  L.  C.  J.  297,  S.  C.  1861. 

48.  In  an  action  in  which  the  husband  is  joined  only  for  the  purpose 
of  authorizing  his  wife,  judgment  can  only  be  demanded  in  fayour  of 
the  wife.  Lefort  d;  vir  y,  Desmarais  d  al,,  11  L.  C.  J.  122,  S.  C.  R. 
1848. 

49.  In  an  action  by  a  wife  separate  as  to  property  by  a  marriage 
contract,  such  contract  must  be  alleged  in  the  déclaration.  Walker  Je 
The  Mayor  et  al,  ofthe  Town  of  Sorel,  5  R.  L.  66,  Q.  B.  1866. 
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60.  Wbere  the  défendant  demurred  to  an  action  on  a  promiasoiy 
note  on  the  gronnd  that  the  déclaration  did  not  allège  that  the  défen- 
dants signed  the  note,  and  it  did  not  allège  that  they  delivered  the 
said  note,  etc. — Meld,  that  the  allégation  that  the  défendant  made  the 
note  waa  snffioient  without  alleging  that  the  note  was  signed  by  hîm, 
and  as  to  the  delivery,  althongh  it  wonld  hare  been  better  to  haye 
aUeged  the  delivery  by  the  maker  to  the  payées,  the  déclaration  mnst 
be  considered  to  bave  been  snfficient.  BuUUt  et  al.  y,8hckwei  al,,  7 
L,  0.  J.  47,  S.  0.  1863. 

5L  Information  was  laid  on  the  part  of  the  Crown  to  cause  two  casks 
of  planes  seîzed  by  the  cnstoms  offîcers  for  an  infraction  of  the  revenue 
law  to  be  condemned,  the  goods  having  been  imported  without  the 
payment  of  duties — HM,  that  in  such  an  information  the  allégation 
that  the  goods  dught  to  be  forfeited,  as  having  been  imported  into 
the  Province  without  the  duties  having  been  paid,  was  insuffioient, 
and  that  there  must  be  a  substantive  allégation  that  they  were  im- 
ported and  brought  into  the  Province  in  violation  of  the  customs  régu- 
lations.  The  8oUcU(yr  Général  é  DarU/ngetal.  2  L.  C.  R.  20,  S.  0. 1851. 

52.  And  the  omission  of  the  words  '*  against  the  form  of  the  statute  " 
was  fataL    Ib. 

53.  Where  a  lessee  brings  action  in  ejectment  under  the  statute  18 
Vie.  cap.  106,  it  is  not  necessary  to  invoke  such  Act  in  the  déclara- 
tion.   Broum  v.  Janes,  4  L.  C.  J.  35,  S.  0.  1860. 

54.  Tn  an  action  by  the  hoirs  of  a  wife,  common  as  to  property, 
against  their  f ather,  praying  to  be  declared  proprietors  of  one-haïf  of  a 
fann  belonging  to  the  communiiy,  it  is  necessary  to  specify  which  half 
if  a  partition  hâve  taken  place,  and  if  not,  to  pray  for  a  partition  by 
the  déclaration.    Lalonde  et  al,  v.  Laîonde^  5  L.  C.  R  97. 

SECTION  VI. 
OF  ISSUE  JOINED. 

148.  The  issues  are  completed  : 

1.  By  déclaration,  pleas  and  replications,  if  there  are  no 
perpétuai  exceptions  ; 

2.  By  déclaration,  exceptions,  answers  to  exceptions  and 
replications  to  answers,  if  the  answers  oontain  facts  that  are 
not  alleged  in  the  déclaration  ; 
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3.  They  are  also  held  to  be  oompleted  by  foredosure  from 
filing,  or  by  failnre  to  file  answers  or  replications. 

Nevertheless,  if  the  proceedings  secondly  enumerated  are 
not  sufficient  to  fully  set  out  the  grounds  of  the  parties,  the 
court  may  grant  leave  to  file  fui-ther  pleadings. — (7.  8,  L.  C, 
0. 88,  8.  72  ;  25  Vie.  c,  57,  «.  37. 

1.  Before  a  party  to  a  éuit  can  inscribe  for  hearing  in  law  upon  a 
demurrer  he  must  join  issue  upon  suoh  demurrer  by  the  usual  joinder. 
Tremblay  v.  Tremblay,  4  L.  0.  R.  175,  S.  C.  1853. 

2.  On  motion  to  set  aside  an  inscription  for  hearing  on  the  mérita  of 
a  declinatory  exception  as  irregular,  there  being  no  answer  or  replica- 
tion  ûied—Held,  that  the  issue  was  complète  without  sach  answer  or 
replication.  Bichard  v .  The  ChamupUtm  a/nd  8i,  Lawrence  RaHivay  Com- 
pomy,  6  L.  C.  R.  480,  S.  0.  1855. 

3  There  can  be  but  one  issue  on  the  merits  between  the  parties 
plaintiff  and  défendant,  or  défendants  who  hâve  not  severed  in  their 
defenoe,  and  issue  is  joined  by  the  filing  of  ail  Che  answers  to  ail  the 
pleadings  or  on  the  expiration  of  the  delay  for  filing  the  same.  Botwell 
V.  Lloyd,  13  L.  C.  R.  476,  S.  C.  1863. 

4.  The  issue  is  completed  by  déclaration,  exceptions  and  answers  to 
exceptions,  if  the  answers  to  the  exceptions  be  gênerai.  Cochrafts  et  al, 
V.  Boumae  et  al.  13  L.  C.  J.  168,  S.  C.  1869. 

5.  Issue  is  joined  by  a  gênerai  answer  to  an  exception,  and  no  reply 
wiU  be  allowed.  Eutehins  et  al.  v.  Frayer  et  al.  14  L.  0.  J.  280,  S.  C. 
R.  1870. 

6.  Issue  ÎB  joined  by  déclaration,  exception  and  gênerai  answer. 
La  Gompagme  de  MouUns  à  Coton  de  Hudon  v.  Valois,  20  L.  C.  J.  299, 
S.  C.  1876. 

7.  A  spécial  replication  is  admissible  without  the  permission  of  the 
court.     Kmgley  v.  Dunhp,  3  R.  L.  448,  S.  0.  R.  1871. 

8.  A  spécial  replication  cannot  be  filed  by  défendant  to  the  spécial 
answer  of  the  plaintiflf .  Morrison  v.  Kierzkowski  es  qiud. ,  4  L.  C.  R. 
419,  S.  C.  1854. 

9.  But,  held,  in  appeal,  that  a  spécial  replication  may  be  pleaded  to 
an  answer  containing  facts  not  stated  in  the  déclaration,  and  that 
without  obtaining  the  leave  of  the  court.  Kierzkowski  db  Mo^-rison,  6 
L.  C.  R.  159,  Q.  B.  1866. 
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10.  It  il  oompetent  for  the  défendant,  whose  exception  bas  been 
spedally  answered,  to  reply  speoially  to  sach  «pecial  anBwer,  and  that 
withont  it  being  neœssary  that  he  should  obtain  permission  to  that 
eflect.     Begina  y.  BeUeau,  12  L.  C.  R  151,  S.  0. 1862. 

U.  Plaintiff  bronght  a  petitory  action  agaînstthe  défendant  to  recover 
possession  of  a  lot  of  land  aoquired  by  him  by  deed  of  such  a  date,  but 
setting  np  no  other  title.  The  défendant  pleaded  that,  before  the  date 
of  the  plaintiff 's  title,  he  had  been  in  possession  as  proprietor  for  more 
than  ten  years,  but  setting  up  no  title.  To  this  the  plaintiff  was  per- 
mitted  to  file  a  spécial  auswer  in  which  he  set  up  anterior  titles.  The 
défendant  objected  to  this  spécial  answer,  as  being  in  fact  a  new  action, 
to  whioh  his  plea  would  not  apply,  and  also  to  an  interlooutory  jndg- 
ment  setting  aside  the  closing  of  the  plaintiff's  enquête^  previoasly  made, 
and  the  évidence  taken  on  the  défendantes  inscription  for  enquête, — 
Bdd,  that  the  action  must  be  dismissed,  and  both  parties  put  out  of 
court,  paying  their  own  costs  in  both  courts,  because,  among  ofSier 
things,  the  plaintiff  had  failed  to  establish  his  title  to  the  lot  in  man- 
ner  and  form  as  set  up  in  the  déclaration,  and  because  the  issue  was 
altogether  irregular,  and  the  parties  ought  not  to  hare  been  allowed  to 
prooeed  to  enquête,     Ongood  à:  KeUcm,  10  L.  C.  R.  22,  Q.  B.  1859. 

8u  cases  under  Art.  139. 


CHAPTER   FOURTH. 

OP   INCIDENTS. 

SECTION  I. 
OF  INCIDENTAL  DEMANDS. 


149.  The  plaintiff  may,  in  the  course  of  the  suit,  make 
an  inddental  demand  : 

1.  In  order  to  add  to  the  principal  demand  something  he 
bas  omitted  to  include  in  it  ; 

2.  In  order  to  daim  a  right  accrued  since  the  service  of 
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the  principal  suit  and  connected  with  the  right  claimed  by 
such  suit; 

3.  In  order  to  demand  something  which  he  requires  for 
the  purpose  of  avoiding  the  ground  of  defence  set  up  by  the 
défendant.— 1  Fig.  337  ;  Ord.  1667,  tit  xi.,  art.  26. 

l.  A  claim  which  had  no  connection  with  the  demand  in  chief  cannot 
be  ground  of  an  incidental  cross  demand.  Laflewr  y.  Mure,  3  Ber.  de 
L6g.  199,  K.  B.  1810. 

150.  This  incidental  demand  is  made  by  a  pétition, 
accompanied  by  the  documents  in  support  thereof,  and 
served  upon  the  opposite  party. 

Ord.  1667,  tit  ix.  art.  26. 

1.  In  an  action  for  rent,  in  which  the  plaintiff  reserved  his  right  to 
new  conclusions  for  the  rent  then  accruing  and  that  actually  became 
due  before  the  case  was  ready  for  judgment — HM,  after  deliberation> 
that  such  new  conclusions  oould  be  added  and  judgment  rendered 
tbereon  without  any  further  service  on  the  défendant.  Dubois  v.  Gau- 
thier, 2  L.  C.  J.  94,  S.  C.  1857. 

2.  In  an  action  against  two  joint  lessees  to  set  aside  the  lease  for 
non-payment  of  reni^Held,  oonfirming  the  judgment  of  the  court 
below,  that  an  incidental  demand  for  damages  could  not  be  enter- 
tained,  not  having  been  served  upon  both  lessees,  notwithstanding 
one  of  them  had  made  default.  Dubois  v.  Lamothe  e^  oZ.  12  L.  C.  R 
480,  S.  C.  1862. 

151.  The  défendant  may  set  up,  by  incidental  demand, 
any  claim  of  his  ansing  out  of  the  same  causes  as  the  prin- 
cipal demand,  and  which  he  cannot  plead  by  exception. 

When  the  principal  demand  is  for  the  payment  of  a  sum 
of  money,  the  défendant  may  also  make  an  incidental 
demand  upon  any  claim  for  money  arising  out  of  other 
causes  ;  but  such  an  incidental  demand  is  distinct  from  and 
cannot  retard  the  principal  action. 

The  court,  whenever  it  renders  judgment  upon  both 
demands  at  the  same  time,  may  order  compensation,  if  the 
case  admits  of  it. 

Pothier,Proc.S9,M;  lPig.S37;  Paria,  106, 27th  Mvle  ofP. 
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L  In  an  action  en  bornage  the  défendant  pleaded  the  thirty  yean' 
prescription,  and  filed  an  inddental  demand  en  honuige  on  the  same 
groimd,  viz.,  of  title  by  prescription,  to  whioh  the  incidental  défend- 
ant took  no  exception.  The  incidental  demand  was  dismissed  as  an 
mmeoeasary  pleading,  each  party  paying  their  own  costs.  Dussa/nU  y. 
at/uarl  é  e  contra,  3  Rev.  de  Lég.  392,  K.  B.  1816. 

2.  The  court  will  not  reject  as  irregolarly  filed  an  incidental  demand 
filed  by  the  défendants  along  with  their  pleas,  merely  because  the 
défendants  hâve  not  petitioned  the  court  for  permission  to  file  such 
incidental  demand.  lAonaiê  v.  Lamontagne  etal.ée  contra,  20  L.  0. 
J.  303,  S.  C.  1876. 

3.  In  an  action  for  rent  a  plea  that  the  défendant  has  not  been  kept 
dos  et  couvert  cannot  be  pleaded  by  exception  to  the  action,  as 
inch  failnre  on  the  part  of  the  landlord  amounts  to  a  breaoh  of 
contract,  and  the  tenant  must  seek  his  remedy  in  damages  by  an 
incidental  cross  demand.  Weippert  y,  Iffland,  3  Rev.  de  Lég.  199,  K. 
B.  1820. 

4  In  an  action  for  work  and  labour  donc  the  défendant  pleaded 
«rant  of  skill  on  the  part  of  the  plaintiff,  and  filed  an  incidental  cross 
demand  for  damages,  and  that  was  keld  to  be  the  proper  proceeding. 
Galameau  y.  Marette,  3  Eey.  de  L^.  199,  K.  B.  1818. 

5.  If  part  of  a  cargo  be  deliyered  and  accepted,  an  action  for  freight 
pio  Umto  will  lie,  but  damages  for  the  non-performance  of  the  rest  of 
the  contract  can  only  be  demanded,  on  the  part  of  the  &eighter,  by  an 
incidental  cross  demand.  Olcifield  y.  Hutton,  3  Rey.  de  Lég.  200, 
K.  B.  1812. 

199.  Incideiital  demanda  by  the  défendant  are  likewise 
made  by  pétition,  accompanied  by  the  documente  in  support 
thereof ,  and  served  and  filed  at  the  same  time  as  the  pleas 
to  the  mérita. 

mhRuleofP. 

ISS.  Issue  is  joined  upon  incidental  demands  in  the 
same  manner  as  upon  the  principal  demand,  and  their 
contestation  is  subject  to  the  same  rules,  delays  and  fore- 
closures. 
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SECTION  n. 
OF  nfTERVENTIONS. 

Iff4.  Every  person  interested  in  the  event  of  a  pending 
suit  is  entitled  to  be  admitted  a  party  thereto,  in  order  to 
maintain  his  rights. 

Poth.  Proc.  40  ;  1  Bomier.  Proc,  Cw.  268  ;  27-28  F.  c.  17, 
8.  4,  §  9  ;  a  S.  L.  a  c.  83,  «.  71. 

1.  Goods  belonging  to  a  third  penon  and  which  hâve  been  seised 
mider  an  attachment  before  judgment  mtuit  be  redaimed  by  interven- 
tion and  not  by  an  opposition.  8te,  Mairie  y.  Brownesqual,  d:  Brown, 
4  R.  L.  527,  S.  C.  R.  1872  ;  Anderson  t.  Walêh  <h  Eom,  3  R  L.  445, 
S.  0.  1871. 

2.  A  peraon  claimîng  land  under  seizure  oannot  do  so  by  means  of 
an  intervention  pending  proceedings  npon  an  opposition  to  withclraw 
filed  by  another  person,  and  such  intervention  may  be  rejeoted  on 
motion.  Bedhune  y.  Ohaplecm  et  al,  dh  Frwer,  17  L.  C.  J.  33,  S.  0. 
R.  1873. 

3.  An  intervention  allowed,  filed  and  served  betweenthe  service  and 
the  retozn  of  the  principal  action  is  not  prématuré,  the  action  being 
pending  from  the  moment  of  service.  The  service  of  the  intervention 
upon  the  plaintiff 's  attomey  is  a  soffident  service  npon  the  plaintiff. 
Beee  v.  Morgan  db  BaUUe,  4  Q.  L.  R.  184,  S.  C.  1878. 

Iffff.  An  intervention  is  formed  by  a  pétition,  containing 
the  grounds  which  jnstify  the  party  in  intervening,  with 
conclusions  to  that  effect,  and  must  beaocompanied  with  the 
exhibits  in  support  thereof . 

a  8.  L.  a  c.  88,  8.  71;  Ord.  1667,  tU.  xi,  aH.  28;  22 
Immbert,  81  ;  G,  P.  0.  339. 

1.  An  intervention  may  be  allowed  by  the  Court  withont  being  snp- 
ported  by  an  affidavit  (haies  etoLr.  The  Gîen  Brick  Oo.  é  WeUh,  14 
L.  0.  J.  112,  S.  0.  1869. 

Iff6.  The  demand  in  intervention  may  be  made  in  court 
or  filed  in  the  prothonotary's  office  ;  but  it  cannot  stay  pro- 
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œedings  upon  ihe  principal  demand  unless  it  is  allowed  by 
the  courte  or  by  a  judge  in  vacation,  upon  application  made 
at  any  time  before  judgment  in  the  cause. — C.  8,  L,  C,  o.  83, 
«.  81. 

1.  An  intervention  by  a  party  interested  in  a  contestation  between 
défendant  and  a  goardian  mû  «fih  cau9e,  after  détermination  of  the  prin- 
cipal suit,  il  regolar.  It  will  not  be  rejected  from  the  record  on  motion 
becanse  it  waa  filed  withoat  the  allowance  of  the  court  Semble  that 
the  allowance  thereof  by  a  jndge  in  chambers  doring  term  ia  not  a 
eompliance  with  Art  ll^.--MUlar  é  Bourgeoiê  é  HoUa/nd  é  The 
Monlreai  B.  fiiUa,  16  L.  C.  J.,  336,  S.  O.  1872. 

1S7.  When  the  intervention  is  allowed  by  the  court  or 
judge,  the  suit  is  suspended  dunng  three  days  ;  and  if  the 
intervening  party  fails  within  that  period  to  hâve  it  served 
upon  the  parties  in  the  case  and  to  file  a  certificate  of  such 
service,  it  is  held  not  to  hâve  been  filed  and  has  no  effect  ; 
and  the  filing  of  the  prothonotary's  certificate  of  such  de- 
fault  is  équivalent  to  a  judgment  dismisssing  the  interven- 
tion.— Ibid.,  8.  2. 

1.  An  intervening  party  isbonud  within  eight  days  from  the  admis- 
non  of  hia  intervention,  either  to  fumish  any  fnrther  groonda  he  may 
bave  to  aet  np  in  the  principal  soit,  or  to  notify  the  parties  that  he  has 
DO  fnrther  gronnds  to  offer.  McOreevy  v.  Oingras  es  OoU,  4  Q.  L.  R. 
903,  S.  C.  R.  1876. 

2.  The  Court  may  extend  the  delay  of  three  days  allowed  for  ser- 
▼ioe  d  pétition  in  cases  of  intervention.  Frcuer  v.  PouUoi  dt  Lavoie^  8 
a  L.  446,  S.  0. 1871 . 

3.  A  petitioner  for  intervention  mnst  give  notice  of  his  pétition  to 
•n  the  parties  in  the  case,  as  well  those  who  hâve  appeared  as  those 
who  hâve  made  defaolt,  and  the  reasons  of  intervention  mnst  be  served 
both  upon  the  plaintiff  and  the  défendant.  Fraaer  v.  FouUot  d^Lowne, 
8R.  L.  446,  S.  0.  1871  ;  QUkapie  et  al.  v.  Spragge  et  al,  é  Hutehiêon^ 
ei<iL  6  L.  0.  J.  25,  S.  0.  R.  1866. 

4.  An  intervention  mnst  be  served  upon  the  parties,  otherwise  it 
MO  hâve  no  effect  Cowmoytr  v.  Tranchemontagne  etoLds  Bofriht,  18 
L.  C.  J.  336, 5R.  L.  327,  8.  C.  R.  1874. 
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5.  PLûntiff  obtained  a  ceriificate  that  the  interventioii  had  not  been 
filed  within  the  three  days,  whereupon  the  intervening  party  moved 
without  notice,  but  upon  adOidavit,  for  a  further  delay  to  file  his  reasons, 
which  motion  was  idlowed — HM,  in  review,  that  the  further  delay 
should  not  hâve  been  granted.  Beaudet  ds  ux.ds  Martel  es  EihÀer,  16 
L.  C.  R.  457,  1  L.  C.  L.  J.  29,  S.  0.  R.  1865. 

1<I8.  If  the  demand  in  intervention  is  served  within  the 
delay  prescribed,  the  parties  to  the  suit  are  bound  to  answer 
it  within  eight  days  after  such  service,  in  default  of  which, 
the  intervention  is  held  thencef  orward  to  be  admitted  by  the 
parties  who  hâve  not  contested  it.  The  intervening  party 
is  boTind,  within  eight  days  from  the  admission  of  his  inter- 
vention, to  f  umish  any  grounds  he  may  hâve  to  set  up  in 
the  principal  suit. 

The  subséquent  proceedings  are  the  same  as  in  an  ordi- 
nary  suit.     1  Cauchot,  78  ;  26  Vie.  c.  67,  s,  36. 

1.  On  the  reasons  and  grounds  of  an  intervention  a  new  issue  is 
raised,  and  proceedings  must  be  taken  and  foUowed  as  in  ordinaiy 
cases.  WalcoU  v.  Bohinaon  é  Johnson  é  BartiM,  11  L.  0.  J.  303,  S. 
0.  R.  1867. 

2.  An  inscription  on  the  rôle  (Tenqtiête  ou  de  droU,  without  having 
regularly  demanded  a  plea  in  contestation  of  the  intervention,  and  with- 
out having  allowed  the  légal  delays  to  elapse  wiU,  on  motion  to  that 
e£feot,  be  struck.     Ib. 

3.  An  intervening  party  cannot  foreclose  a  party  already  en  cause 
without  a  regular  demand  of  plea  and  the  lapse  of  the  regular  delays 
allowed  for  similar  pleadings  in  ordinary  suits,  and  such  foredosure 
will  be  raised  on  motion.  WalcoU  v.  Bobinson  ds  Johnson  es  Bames, 
11  L.  0.  J.  303,  S.  C.  R.  1867. 

4.  Although  a  seiznre  corporeally  e£fected  of  property  in  the  hands 
of  the  tiers  saisi  be  null,  an  intervening  party  cannot,  by  motion  made 
immediately  after  he  is  allowed  to  intervene,  and  before  any  issue  is 
joined  on  the  intervention,  claim  the  quashing  of  the  seisnre.  Fleck  ds 
Brown,  9  L.  0.  J.  216  and  16  L.  0.  R.  416,  and  1  L.  0.  L.  J.  32,  Q.  B. 
1866. 

See  McCheevy  v.  Oingras  é  Côté,  under  Art.  167. 
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SBcnoN  m. 

OF  IMPROBATION. 

Iff9.  Besides  the  action  of  improbation  which  may  be 
brooght  as  a  principal  and  direct  action,  any  pàrty  in  a  suit 
may  proceed  by  improbation  against  any  authentic  docu- 
ment produced  by  the  opposite  party,  [and  even  against  a 
retum  of  the  sheriff  or  of  any  other  judicial  officer.  Poth, 
Proc.  333  ;  SerpiUon,  Code  du  Faux,  153  ;  C.  P.  C.  214. 

Nevertheless,  as  r^ards  simple  service  of  summons  or  of 
notice,  the  retum  may  be  contested  on  motion,  without  an 
improbation,  unless  the  court  otherwise  orders. 

If  the  contestation  be  deemed  frivolous  the  contesting 
party  may  be  condemned  to  pay  double  costs. 

The  Court  may,  according  to  circumstances,  grant  leave 
toamend  the  retum,  by  supplying  any  omissions  or  cor- 
recting  any  errors  therein  which  might  be  grounds  of  im- 
probation«] 

1.  A  sheriff 'b  retum  is  an  authentio  act,  and  cannot  be  impeaohed 
without  an  inscription  etifa/ux  and  an  incidental  demand  in  reoission 
foonded  on  affidavit.  B&cmger  é  J3o2me<,  3  Bev.  de  Lég,  198,  E.  B. 
181& 

2.  Wliere  it  is  shown  that  a  paper  filed  in  a  case  bas  been  ante-dated, 
and  in  reality  filed  on  a  différent  day  f rom  its  date  and  after  the  proper 
delay,  it  will  be  stmck  from  the  files  of  the  court  on  motion  to  that 
effect,  and  it  is  not  neoessary  to  inscribe  en  faux  against  the  plnmatif 
or  register  ol  papers  filed.  Bea^idry  v.  Ouimett  8  L.  0.  J.  126,  S.  0. 
1863. 

3.  Where  inscription  enfcvux  was  taken  against  the  défendantes  pleas 
and  exhibits  as  not  being  filed  on  the  day  on  which  they  purported  to 
bsTe  been  filed — Held^  that  défendant  might  withdraw  suoh  pleas  and 
exhibits  and  substitnte  others  on  payment  of  costs  of  procédure  en 
/cmx,  and  thirty  shillings  additional  on  filing  the  new  pleas.  Mayer  t. 
Thompaon  et  al,  IL.  0.  J.  280,  S.  0.  1867. 

1  Where  a  document  produced  in  a  case  before  experts  was  alleged 
to  be  false — Hdd,  that  it  might  be  attacked  en  fatix  by  summary  péti- 
tion.   Bmnei  v.  Brunet,  17  L.  0.  J.  51,  S.  0. 1871. 
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5.  The  oertiiicate  of  the  prothonotary  oan  only  be  ai;taeked  by  im- 
probatioD.     DeBeanjeu  v.  Ma89ê,jwn.,  7  L.  0.  J.  105,  S.  0.  1803. 

6.  The  correctneBS  of  a  duly  oertified  copy  of  a  notarial  deed  may  be 
attacked  otherwise  than  by  improbation,  and  therefore  the  procédure 
by  way  of  an  inscription  en  faux  should  be  dismissed.  Dufi'eme  et  al,  v. 
Lalonde  et  al,  21  L.  0.  J.  105,  S.  C.  1876. 

See  anU,  Arts.  79,  80. 

1<Î0.  A  party  may  also  proceed  by  improbation  against 
any  document  filed  by  himself ,  and  which  he  is  seeking  to 
bave  declared  null. 

PerrcmU  v.  Sî/mard,  L.  C,  R,  24. 

161.  Incidental  improbation  is  begun  by  a  pétition» 
praying  that  tbe  party  be  allowed  to  proceed  by  improbation 
against  the  document  therein  designated,  and  that  tJie  oppo- 
site party  be  held  to  déclare  whether  he  intends  to  make 
use  of  such  document. 

The  pétition  must,  under  pain  of  nullity,  be  signed  by 
the  party  himself,  or  by  his  attomey,  imder  a  spécial  power 
filed  with  the  pétition. 

IrribeH,  p,  788  ;  Ord,  1670,  art.  6  ;  Ord.  1787,  tU.  ii.  art, 
8  ;  SerpUlon,  Code  du  Faux,  158  ;  C,  P.  C.  215. 

1.  On  an  inscription  in  improbation — Held,  to  be  unneoessary  to 
make  an  élection  of  domicile.  Martineau  v.  Karrigan,  3  L.  C.  J.  190, 
S.  0.  1859. 

2.  A  party  will  not  be  allowed  to  inscribe  en  foMx,  against  a  bailiff s 
retnm  aiter  the  expiration  of  the  four  days  from  the  day  of  retnm» 
exoept  on  cause  shown  by  affidavit.  Terry  y.  Jbfilne  &  The  Ontario 
Banky  6  L.  0.  J.  243,  S.  0.  1862  ;  Seymowr  v.  Borner  étal.  12  "L.  C. 
R.  90,  S.  0.  1862. 

3.  A  party  was  held^  hâve  waîved  ail  pretensions  to  proceed  on  his 
inscription  en  faux  where  he  omitted  to  move  to  set  aside  an  inscrip- 
tion on  the  merits  of  the  suit.  PhiUips  v.  Hart  S  Hart,  IL.  0.  R. 
306,8.0.1861. 

169.  The  pétition  must  be  served  upon  the  opposite  party 
before  it  is  presented. — C,  P.  C.  216. 
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ISS.  [The  pétition  must  be  accompanied  by  a  deposit  in 
the  prothonotary 's  office  of  a  sum  fixed  by  the  court,  to  meet 
the  eosts  to  be  incurred,  in  whole  or  in  part,  in  the  event  of 
the  improbation  being  dismissed.] 

164.  Improbation  may  be  begun  at  any  sta^e  of  the  suit 
until  the  dosing  of  the  évidence,  and  even  afberwards  bef ore 
judgment,  upon  proof  that  the  falsity  was  not  ascertained 
ontil  after  évidence  was  closed. 

Ail  proceedings  in  the  principal  suit  are  suspended  until 
the  improbation  is  adjudicated  upon. — 3  L.  C.  J,  268. 

1.  An  inBcription  en  /otue  may  be  made  at  any  stage  of  the  proceed- 
ings, Art.  164  having  abrogated  ail  rules  to  the  oontrary. — Lynck  v. 
/)imai»,  12  L.  0.  J.  220,  15  L.  0.  J.  36,  S.  0.  R.  1868. 

2.  Bitt  a  party  oannot  proceed  by  improbation  against  any  document 
pfodnced  in  a  case  after  the  dosing  of  the  enquête,  when  the  facts  on 
widch  he  relies  were  known  to  him  before  he  pleaded  to  the  mérita. 
-DenleU  v.  Trahan,  6  R.  L.  62,  8.  0,  1873. 

165.  The  opposite  party  must  déclare  whether  or  not  he 
intends  to  make  use  of  the  document  impugned,  and  file 
in  the  prothonotary's  office  a  précise  déclaration  to  that 
effect,  previously  servedupon  the  plaintiff  in  improbation. 

The  déclaration  must  also,  on  pain  of  nullity,  be  signed  by 
the  party  or  by  his  attomey,  under  a  spécial  power  to  that 
effect,  filed  with  the  déclaration. 

The  déclaration  must  be  made  within  eight  days  from 
the  'filing  of  the  pétition,  unless  the  delay  is  extended  by 
the  jadge. 

SerpiUon  169  ;  C.  P.  O.  216. 

1.  If  the  party  who  files  an  ctcte  or  deed  which  is  impeached  efiifaxtx 
omits  to  déclare  that  he  means  to  make  use  of  it,  he  is  not  foreclosed 
from  doing  so,  but  may  still  be  admitted  to  make  his  déclaration  on 
psyment  of  costs.    Profdx  v.  Pro^dx,  3  Rev.  de  Lég.  198,  K.  B.  1818. 

166.  If  the  défendant  in  improbation  fails,  within  the 
delay  prescribed,  to  make  such  déclaration,  or  déclares  that 
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he  does  not  intend  to  make  use  of  tbe  documentât  is  rejected 
from  the  record,  and  if  the  conclusions  demand  it,  is  also 
dedared  null. 

SerpUlon,  173, 179  ;  Cod.  L.  3  defide  ÎTistrum,  ;  C,  P.  C. 
217. 

167.  If  the  défendant  in  improbation  déclares  that  he 
intends  to  make  use  of  the  document,  the  court,  or  a  judge 
in  vacation,  upon  the  demand  of  either  of  the  parties,  orders 
that  such  document,  and  the  original  thereof  if  necessary,  be 
deposited  in  the  prothonotary's  oflSce,  at  the  diligence  of  the 
party  who  relies  upon  it,  and  that  the  parties  in  charge 
thereof  be  compelled  by  ail  légal  means  to  deposit  it. 

Imbert  loco  cit.  ;  C.  P.  C.  219,  220, 221. 

168.  As  soon  as  the  document  impugned  has  been  de- 
posited in  the  oflSce  of  the  prothonotary,  he  proceeds  to 
draw  up  a  descriptive  statement  of ,  its  condition  ;  this  is 
donc  at  the  instance  of  either  party,  the  other  party  being 
either  présent  or  duly  notified. 

The  descriptive  statement  must  mention  and  describe  the 
first  and  last  word  of  each  page,  the  erasures,  words  writ- 
ten  over,  interlineations,  marginal  notes,  paraphs  and 
signatures  upon  the  document,  and  ail  other  similar  circum- 
stances  ;  the  document  is  initialed  and  the  statement  is 
signed  by  the  prothonotary  and  by  the  parties  or  their 
attomeys,  or  else  mention  is  made  of  the  reasons  why  the 
parties  refused  to  sign  upon  being  required  to  do  so.  C.  P. 
a  225-6-7. 

169.  The  parties  take  communication  of  the  impugned 
document  from  the  hands  of  the  prothonotary,  and  without 
removing  it.     0.  P.  C.  228. 

170.  Eight  days  afber  the  making  of  the  descriptive  state- 
ment, the  plaintiff  must  file  his  articles  of  improbation  and 
serve  the  same  on  the  défendant.     C,  P.  (7. 229. 
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171.  The  défendant  is  allowed  a  like  delay  of  eight  days 
to  file  and  serve  his  answers.  '  G.  P.  (7.  230. 

1.  Under  the  Code,  a  motion  to  deolare  the  grounds  of  improbation 
inadmissible  will  not  be  received, — ^tbe  lOSth  Raie  of  Practioe  S.  0. 
being  abrpgated  by  tliis  article.  Maïhieu  y.  Barihe  é  Barthe,  5  R. 
L  304,  C.  0.  1874. 

1T3.  In  other  respects  the  issues  are  joined  and  tried  as 
in  ordinary  suits  and  are  subject  to  the  same  rules  and  the 
same  foreclosures. 

178.  The  judgment  which  décides  upon  the  improbation 
likewise  détermines  to  whom  of  right  the  document  shall  be 
handed  over.     G.  P.  G.  242. 

174.  While  the  document  impugned  remains  in  the  pro- 
Uionotary's  office,  no  copies  thereof  can  be  delivered  with- 
out  an  order  f rom  the  court,  after  the  parties  hâve  been 
heard  or  hâve  been  notified. 

17ff.  [The  provisions  of  this  section,  except  those  of 
article  163,  are  observed,  in  so  far  as  they  apply,  with 
r^ard  to  direct  actions  of  improbation.] 

SECTION   IV. 
OF  RECUSATIONS. 

176.  Any  judge  may  be  recused  : 

1.  If  he  is  related  or  allied  to  one  of  the  parties  within 
the  degree  of  cousin-german  inclusively.     0.  8.  L.  G.  c.  81, 

3.3. 

2.  If  he  has  a  suit  depending  upon  the  same  question  as 
Uiat  in  issue  in  the  case.     Ord.  1667,  tU.  xxiv.  a/rt,  5. 

2.  If  he  has  given  advice  upon  the  matter  in  dispute,  or 
ha8  previously  taken  cognizance  of  it  as  an  arbitrator  ;  if  he 
has  acted  as  solicitor  for  either  of  the  parties,  or  has  made 
known  his  opinion  extra-judicially.    IMd.  art.  6. 
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4.  If  a  suit  is  pending  in  his  name  before  a  court  in 
which  one  of  the  parties  will  sit  as  judge.    Ibid.  art.  7. 

5.  If  he  bas  made  verbal  or  written  threats  against  one 
of  tbe  parties  sinee  tbe  beginning  of  tbe  suit,  or  within  six 
months  previous  to  the  jecusation;  or  if  there  bas  been 
mortal  enmity  between  tbem  without  reconciliation.  Ibid. 
art.  8  ; 

6.  If  he  is  the  manager  or  patron  of  any  order,  corpora- 
tion or  community  which  is  a  party  to  the  suit,  or  the 
tutor,  honorary  tutor,  subrogate-tutor,  or  curator,  heir  or 
donee  of  either  of  the  parties.    Ihid.  a/rt.  10  ; 

7.  If  he  bas  any  interest  in  favouring  either  of  the 
parties.    1  Pig.  865-6. 

1.  The  fact  that  a  judge  is  related  to  a  shareholder  in  an  inoorpor- 
ated  body,  party  to  a  auit,  doea  not  render  him  liable  to  be  reoused. 
La  Oie  (T  Ass.  du  Canada  v.  Freenum,  3  Bev.  de  Lég.  S5,  E.B.  1S47. 

2.  The  récusation  oontemplated  by  the  Ord.  of  1667  can  be  made  in 
wriiing  only  ;  and  the  hatred  mentioned  in  the  8th  Art  mnst  be  hatred 
on  the  part  of  the  judge,  and  must  be  so  alleged  and  proved,  failing 
which,  the  grounds  of  récusation  will  be  held  to  be  impertinent. 
lUnaud  v.  Chtgy,  8  L.  C.  R.  246,  Q.B.  1868. 

3.  The  hatred  mentioned  in  the  Ord.  of  1667  (irwnUUé  capitale\ 
must  be  a  decided  hatred,  known  and  manifest,  such  as  would  resuit 
from  the  killing  of  some  near  relative  of  the  person  urging  such  récu- 
sation, or  the  resuit  of  différences  or  personal  encounters  between  such 
person  and  the  judge,  which  would  croate  a  feeling  of  reyenge  that 
might  lead  to  the  use  of  the  opportunity  of  destroying  tbe  life,  the 
honour  or  the  personal  advantage  of  one's  enemy.     Ibid, 

4.  Where  the  judge  had  formerly  been  a  member  of  an  association 
of  persons  which  had  never  deposited  a  déclaration  of  partnership,  and 
against  which  a  qui  tam  action  was  brought,  the  demand  in  récu- 
sation was  set  aside  as  it  appeared  that  he  had  no  longer  any  mtereet 
in  the  association.  Leclerc  v.  BUodeau,  12  L.  C.  J.  20  ;  4  L.  C.  L.  J. 
42,  0.0.  1867. 

6.  Where  a  judge  had  in  an  action  between  the  same  parties,  but  in 
another  court,  ezpressed  his  opinion  and  delivered  judgment  in  aocord- 
ance  therewith  on  the  pretension^  of  the  parties,  which  pretensions 
were  to  be  urged  in  the  second  case,  it  was  held  that  he  should  refrain 
from  sitting.     Hall  y.  Brigham,  13  L.  0.  J.  252,  Q.B.  1869. 
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6.  Roman  Oatholic  judgee,  in  oaies  mvolying  the  right  of  the  civil 
power  to  enterUdn  an  appeal  in  the  nature  of  an  appd  comme  cP a&tM, 
cumot  be  reouaed  on  the  ground  that  they  acknowledge  the  authority 
of  Borne.  Broumv.  The  ÇJwré,  etc,,  of  Montréal,  20  L.  0.  J.  228,  P.  0. 
1874- 

177.  A  judge  is  disqualified  if  he  is  interested  in  the  suit, 
eiiher  personiJly  or  on  account  of  his  wife,  or  if  his  wife, 
when  separated  from  him  as  to  property,  is  interested  in  the 
suit.    Ibid, 

178.  A  judge  who  is  liable  to  be  recused  cannot  refuse  to 
sit  in  the  case  until  after  he  has  declared  the  grounds  of 
récusation  that  may  be  invoked  against  him  and  the  court 
has  ordered  that  he  should  not  sit.  Ord,  1667,  tit.  zxiv., 
(Mi.  18. 

179.  Any  judge  who  is  aware  of  a  ground  of  récusation 
to  which  he  is  liable,  is  bound,  without  waiting  until  it  is 
invoked,  to  make  a  vnitten  déclaration  of  it  to  be  filed  in  the 
record.    Ibid,  oH.  17. 

180.  Any  party  to  a  suit  who  is  aware  of  a  ground  of 
récusation  against  a  judge,  is  bound  to  make  it  known  as 
soon  as  it  comes  tq  his  knowledge.    Ibid,  oH.  19. 

181.  After  the  déclaration  of  the  judge  or  one  of  the  par- 
ties, the  party  désirons  of  recusing  the  judge  is  bound  to  do 
80  within  eight  days  from  the  service  of  such  déclaration  ; 
after  which  he  cannot  do  so,  unless  the  court,  for  suf&cient 
reasons,  has  extended  the  delay.    Ibid,  art.  20. 

1.  If  a  jndge  deolare  his  inoompetency  by  reaaon  of  kindred,  &c, 
the  parties  muât  file  their  récusation  within  eight  days,  and  are  déchues 
de^ein  droU  if  they  do  not.  Neilson  v.  The  Union  Co.,  2  Bev.  de  Lëg. 
472,  K.  B.  1817. 

183.  If  no  déclaration  as  above  mentioned  has  been  made, 
the  judge  may  be  recused  at  any  stage  of  the  case  bef  ore 
jadgment,  upon  the  affidavit  of  the  party  that  the  groundb 
10 
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of  récusation  hâve  only  recently  oome  to  bis  knowledge. 
Ibid,  oH.  21. 

185.  A  récusation  is  proposée!  by  means  of  a  pétition 
containing  tbe  grounds  tboreof ,  and  it  must  be  signed  by 
tbe  party  himaelf  or  by  bis  attomey  under  a  spécial  power. 

If  tbe  party  is  absent  from  tbe  province,  bis  attomey  ad 
Utem  may,  witbout  spécial  power,  sign  tbe  pétition  asking 
tbat  tbe  judge  do  abstain  from  sitting.  Ibid^  art,  28;  Poth. 
Proc.  30. 

184.  Wben  tbe  récusation  is  made  before  tbe  judge  bas 
made  bis  déclaration,  communication  of  it  must  be  given  to 
bim,  and  be  must  déclare  in  writing  wbetber  tbe  grounds 
are  true  or  not  ;  anotber  judge  tben  proceeds  to  détermine 
wbetber  tbe  récusation  is  founded  or  not,  witbout  tbe  re- 
cused  judge  baving  a  rigbt  to  be  présent.     Ibid,  art.  24. 

tSS.  K  tbe  récusation  is  proposed  against  tbe  sole  judge 
residing  in  a  district,  it  is  carried  to  tbe  cbief-place  of  a 
neigbbouring  district,  designated  by  tbe  judge  wbo  is  re- 
cused,  and  tbe  record  is  forthwitb  transmitted  to  sucb 
place  by  tbe  protbonotary.  C.  8.  L,  C,  c.  79,  s.  19,  §  2  ;  c.  78, 
».  20,§  1. 

186.  If  tbe  recusing  party  bas  no  written  proof  in  sup- 
port of  bis  récusation,  tbe  judge's  déclaration  is  conclusive, 
and  tbe  recusing  party  cannot  produce  oral  testimony  nor 
even  obtain  delay  to  produce  written  évidence.  Ihid,  art, 
16. 

187.  If  tbe  récusation  is  maintained,  tbe  judge  cannot, 
for  any  cause  or  under  any  pretext  wbatever,  be  présent  in 
court  during  tbe  bearing  of  tbe  case  or  tbe  rendering  of  tbe 
judgment. 

188.  If  tbe  récusation  bas  been  carried  before  a  court  of 
anotber  district  and  is  maintained,  sucb  court  remains  seized 
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of  the  case,  and  the  record  f  rom  that  period  f  orms  part  of 
it&  records.     (7. 8.  L.  (7.,c  78,«.  20,  §  2 ;  c.  79,  «.  19,  §  3. 

189.  But  if  the  récusation  is  dismissed,  the  case  is  sent 
back  to  the  former  judge,  to  be  by  him  tried  and  deter- 
mined.    Ibid, 

190.  A  party  who  has  a  right  to  récuse  a  judge  may  re- 
mmnce  his  right,  by  filing  a  written  consent  that  the  judge 
should  hear  and  dedde  the  case,  except  in  the  case  men- 
tioned  in  article  177. 

191.  In  such  case,  however,  as  also  when  the  party  fiails 
to  récuse,  the  judge  is  not  bound  to  sit,  unless  the  grounds 
of  récusation  hâve  been  declared  insuffident. 

SECTION  V. 
OF  DISAVOWAL. 

199.  Any  party  may  disavow  his  attomey  ad  Utem  who 
has  exceeded  his  powers.  He  may  also  disavow  an  attomey 
whom  he  has  not  employed  ;  without  préjudice  to  his  rights 
if  he  does  not  do  so.    1  Pig.  849  ;  C.  P.  C.  882. 

1.  The  substitution  of  attomey  by  the  party  in  this  partioular  cause, 
in  plaoe  of  the  ope  who  preyioualy  repreaented  him  was  an  aoquiesoenoe 
in  aU  ihe  prooeedings  of  the  first  attomey,  there  being  no  disaTOwal, 
and  that  notwithstanding  any  irregularities  in  the  prooeedings.  Bur- 
rc^hi  y.  MoUon  étal.  SluO.R.  494. 

2.  Proceedings  in  disavowal  are  in  the  nature  of  a  suit  between  client 
and  attomey,  and  the  matter  to  be  adjudged  is,  had  the  attomey  a 
right  to  act  or  not.  Mosa  et  al.  é  Basa  ée  Ross  v.  Monk,  9  L.  C.  J.  328^ 
8.  C.  1865. 

3.  And  a  plaintiff  in  disayowal  is  bound  to  prove  ail  the  allégations 
of  his  déclaration,  and  partionlarly  that  no  authority  or  power  to  act 
was  giTen  by  him  to  the  attomey.    Ib. 

4.  An  attomey  ad  Utem  in  possession  of  papers  is  not  required  to 
jnstify  or  prove  his  authority,  but  the  presumption  is  that  he  has  a 
gênerai  mandate  from  the  party  for  whom  he  acts.    Ib. 
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19S.  A  disavowal  may  take  place  duiÎBg  the  suit  or  ai  ter 
judgment. 

The  latter  kind  is  mentioned  in  the  chapter  on  pétitions  in 
revocation  of  judgment.    Ibid, 

1 .  A  demand  for  diBavowal  cannot  be  heard  or  reoeived  by  the  court 
before  the  day  of  the  retum,  unless  notice  hâve  been  given  to  the  op- 
posite party,  nor  can  it  be  received'  when  the  principal  cause  is  en  déU- 
héré.  The  Ca/nadian  BmUUng  Society  of  Mo^vtrtal  A  Lafrenaye^  3  L.  C. 
J.  235,  S.  0.  1859. 

VidepostAxt.  505. 

194.  A  disavowal  can  only  be  made  by  the  party  himself 
or  his  attorney  under  a  spécial  power,  and  the  party  himself 
must  déclare  that  he  did  not  authorize  the  act  of  procédure 
wbich  he  répudiâtes.    Ihid,  350. 

1 .  A  party  who  excepts  by  way  of  disavowal  must  state  that  the  dis- 
avowal is  made  by  himself  personally,  with  the  aid  of  his  attorney,  or 
by  his /onde  de  procwation.    HoHy.  Hart,  I  L.  0.  R.  307,  S.  0. 1851. 

lOff .  Disavowal  is  made  by  filing  a  déclaration,  in  the 
office  of  the  prothonotary  of  the  Court  before  which  the  case 
is  pending,  that  the  party  disavows  the  act  in  question,  as 
never  having  authorized  the  same.    Pig,  ibid.  ;  C,  P.  C.  353. 

196.  The  party  disavowing  is  bound  to  proceed  without 
delay  to  hâve  the  disavowal  declared  valid,  and  this  is  done 
by  a  pétition  served  upon  both  the  attorney,  or  his  heirs, 
and  tiie  opposite  party.  Pig.  350  ;  Lacombe  Vo.  Proc.  ad 
lit€8,No.2;  aP.C.  85i. 

197.  After  notice  of  the  disavowal  has  been  given,  ail 
proceedings  in  the  principal  action  are  stayed.  Pig.  ibid.  ; 
OueHim  &  ONeil,  Appeal,  Dec.  1865  ;  C.  P.  C.  198. 

198.  The  procédure  upon  the  disavowal  is  the  same  as  in 
ordinary  suits. 
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199.  If  the  disavowal  is  maintained,  the  acts  disavowed 
are  annulled,  and  the  parties  are  placed  in  the  same  posi- 
tion as  they  were  in  at  the  time  that  the  acts  were  done, 
a  P.  G  360. 

SECTION  VI. 
OF  CHANGE  OF  ATTORNEYS. 

MO.  If  the  case  has  not  been  heard  upon  the  merits,  ail 
proceedings  had  or  judgments  rendered  since  the  death  of 
the  attomey  of  one  of  the  parties,  or  when  such  attomey 
can  no  longer  act,  or  has  withdrawn,  are  nuU,  unless  such 
party  has  appeared  in  person,  or  appointed  another  attomey, 
or  after  being  called  upon  to  do  so,  has  made  default.  Otd. 
1667,  tu  26,  art,  2;  O.P.  G.  841. 

1.  A  motion  made  in  the  name  of  three  attomeys,  one  of  whom  is 
deceased,  will  be  rejeoted  on  the  ground  that  snoh  motion  might  be 
made  in  the  name  of  the  two  snrviving  attomeys  without  substitution. 
De  BiMijeu  v.  Bodn^ue,  7  L.  0.  J.  43,  S.  0. 1862  ;  TeniU  v.  Hcddaney 
15  L.  C.  J.  245,  S.  C.1870. 

2.  Hddf  confirming  judgment  of  oourt  below,  that  the  substitution 
of  an  attomey  by  a  party  in  place  of  the  one  who  previously  represented 
Mm  was  an  acquiesoenoe  in  ail  the  proceedings  of  the  first  attomey, 
there  being  no  disavowal,  and  that  notwithstanding  any  irregularity  in 
the  proceedings.  Bwrroughs  &  Maison  et  al,  B  h,  0.  R.  494,  Q.  B. 
1858. 

3.  The  death  of  one  of  plaintiff's  attomeys  does  not  invalidate  pro- 
ceedings had  in  the  case  as  if  both  were  still  such  attomeys  ;  the  plain- 
tiff  being  really  represented  by  the  surviving  attomey. — Morin  v.  Hen- 
denon,  21  L.  0.  J.  83,  1  Légal  News,  211  S.  0. 

901.  An  attomey  who  desires,  of  his  own  accord,  to  cease 
representing  a  party,  must  give  notice  to  such  party  and  to 
the  opposite  party. 

909.  If  the  attomey  of  one  of  the  parties  ceases  to  act  as 
such,  either  in  conséquence  of  being  appointed  to  a  public 
oflBice  incompatible  with  his  profession,  or  of  suspension  or 
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death,  the  opposite  party,  when  représentée!  by  an  attomey- 
at-law,  is  sufficiently  informée!  without  further  notice.  C. 
P.  C.  344. 

905.  When  one  of  the  parties  ceases  to  be  représentée!  be- 
fore  the  case  is  submitted  to  the  considération  of  the  court, 
the  opposite  party  must  notify  him  to  appoint  another  at- 
tomey.    1  Pig.  348. 

304.  If  the  défendant  thereupon  £a.ils  to  appoint  another 
attomey  or  appear  in  person,  the  plaintiff  may  proceed  with 
the  suit  ex  poHe, 

If  the  plaintiff  is  the  party  thus  in  default  he  may  be  non- 
suited.    Poth,  Proc.  74. 

909.  A  party's  revocation  of  the  powers  of  his  attomey 
will  not  be  received  unless  he  pays  him  his  fées  and  dis- 
bursements,  taxed  after  hearing  or  notice  given  to  the  party. 

906.  A  party  who  revokes  the  powers  of  his  attomey 
must  immediately  appoint  another,  without  being  notified 
to  that  effect  by  the  opposite  party,  and  in  defÎEiult  of  his 
doing  80  the  case  may  be  proceeded  with  as  provided  in 
article  204.    1  Pig.  349. 


CHAPTER   FIFTH. 

OF  ARTICULATIONS  OF  FACT8. 

907.  Within  two  da]^  after  the  issues  are  perfected 
according  to  the  prescribed  rules,  each  party  is  bound  to 
file  in  the  prothonotary's  office  an  articulation  of  the  facts 
which  he  has  alleged  and  intends  to  prove,  if  the  opposite 
party  has  not  admitted  them  in  his  pleadings. 

a  S.  L.  a  c.  83,  8.  87;  C.  P.  C,  252. 
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L  A  motion  to  rejeoi  artionlation  of  faoto  must  be  preaanted  at  the 
enquête.    The  Québec  Bcmk  S  BoUamd  tk  <d.  U  L.  Q.  R.  95,  S.  C.  1863. 

2.  An  «rtioalation  of  faots  whiob  oontains  matten  not  to  be  f ound 
in  the  pleadings,  or  admitted  by  such  pleadings,  is  nevertheless  good. 
Bouleau  S  Baequet,  8  L.  0.  R.  153,  S.  a  185a 

3.  In  casée  instituted  under  the  Oode  of  Civil  Prooednre  between 
le«on  and  leeseee,  artioulationa  of  f  acte  are  not  allowable.  MUcheU  ds 
GtmOker  ei  oZ.  17  L.  0.  J.  66,  a  0.  1872. 

4.  Nor  npon  ieene  joined  on  a  preliminary  plea.  Bee$  t.  Morgan  é 
BaiiUe,  4  Q.  L.  R.  184,  S.  0.  1878. 

5.  Wbere  the  défendant  moved  that  an  inscription  for  proof  and 
hearing  be  duoharged,  inasmuch  as  no  articulation  of  faots  had  been 
fikd  by  the  parties  in  the  cerne— Held,  that  the  omission  to  file  articu* 
liticm  of  ÙMsts  did  not  prevent  the  case  from  being  heard  in  term. 
BOanger  ds  Mogé,  6  L.  0.  J.  61,  Q.  B.  1861. 

6.  A  case  may  be  insoribed  for  enquête  and  hearing  on  the  merits 
withont  the  filing  of  articulations  of  facts  and  answers,  when  the  delay 
for  filing  them  had  expired  bef ore  the  date  of  the  inscription. 

An  appeal  will  lie  from  an  interlocutory  judgment  rejecting  such 
inscription. 

Upon  a  dUieUmefU  of  a  judgment  without  a  tender  of  oosts,  the 
Ooort  of  Appeal  will  oondemn  the  respondent  to  pay  the  oosts  of  both 
Courts.    Bdlay  v.  Guay,  4  Q.  L.  R.  91,  Q.  B.  1874. 

908.  This  articnlation  of  facts  most  consist  of  separate 
and  distinct  articles  upon  each  fact,  nnmbered  in  regular 
order. 

The  articles  must  be  in  the  form  of  interrogatories,  dear 
and  explidt,  so  as  to  call  for  an  admission  or  a  déniai,  and 
80  that  the  def ault  to  answer  them  will  estabUsh  an  admis- 
don  of  the  facts.— a  5.  L.  G.  o.  88,  «.  87,  §  2  ;  (7.  P.  0. 262. 

L  A  gênerai  articulation  of  faots  will  be  rejected  from  the  record 
as  oontrary  to  law,  which  requires  ail  articulations  to  be  dear  and  dis- 
tinct The  MoUone  Ba/nk  é  FaXhner  et  al.  d:  FaUcner  et  al.  6  L.  0.  J. 
120,  8.  0.  1862. 

2.  An  articulation  of  facts  in  the  words  :  '^  Is  it  not  true  that  the 
"  allégations,  matters  and  things  set  forth  in  the  plaintifTs  dedaration 
**  in  this  cause  filed  are  true  and  well  founded  in  fact,"  will  be  rejected 


Digitized  by 


Google 


152  OF  AHTICULATION  OP  FACTS,  ARTS.  208  212. 

with  oostSy  ag  being  no  articulation  of  fads  nnder  the  statote,  and  as 
insuffident  and  irregolar.    Da/y  y.  HarU,  16  L.  C.  R.  d07,  S.  0. 1866. 

3.  No  oosts  of  articulation  of  facts,  or  of  answer  thereto,  will  be 
granted,  when  they  are  général  Guerva  v.  Maiht,  16  L.  0.  J.  253, 
8.  0.  R.  ;  DeMuteU  et  vir  v.  Ethier,  15  L.  C.  J.  301,  S.  0.  R.  1871. 

909.  The  articulation  of  facts  must  be  served  upon  the 
opposite  party  within  the  same  delay  of  two  days.  Ibid^ 
8.  87. 

310.  Any  document  or  writing  of  which  a  party  intends 
to  avail  himself  at  the  proof,  must  be  filed  with  the  artiou- 
lation  of  facts,  if  it  has  not  been  filed  sooner.    lbid,y  8.  8& 

311.  Within  the  three  days  which  follow  the  filing  of 
any  articulation  of  facts,  the  opposite  party  is  bound  to 
answer  each  article  separately  and  categorically,  admitting 
or  denying  each  f act  articulated,  or  declaring  it  not  to  be 
within  his  knowledge. 

After  this  delay  of  three  days  the  party  who  has  failed  to 
answer  cannot  be  relieved  from  his  def ault,  except  upon  ap- 
plication made  to  the  court  or  judge,  and  upon  payment  of 
the  costs  occasioned  by  such  default  and  taxed  by  the  judge. 
Ibid,,  8,  87  ;  29  F.  c.  43;  0.  P.  C,  252. 

319.  The  facts  set  f orth  in  any  articulation  of  facts  arç 
held  to  be  proved  : 

1.  If  the  opposite  party  does  not  answer  it  within  the 
proper  delay; 

2.  If  the  opposite  party  does  not  deny  tbem  in  an  express 
manner,  or  does  not  déclare  that  they  are  not  within  his 
Jmowledge.    Ibid. 

1.  Where  the  plaintiff  has  neglected  to  ansv^er  the  articulation  of 
faota  filed  by  the  défendant  in  support  of  a  plea  of  compensation,  such 
statement  should  be  taken  as  admitted  by  the  plaintiff  under  29  Vie. 
cap.  44,  sec.  74.  ArchambauU  éc  ArcKambautty  4  L.  G.  J.  284,  Q.  B. 
1860. 
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2.  Hdd,  levaniiig  the  judgment  of  the  oonxi  below  in  a  oase  in  whioh 
oompeniatiQn  waa  pleaded,  that  the  defatdt  of  the  plainti€  to  answer 
the  articolationB  of  f aota  of  the  défendants  waa  an  admission  of  the 
flots  alleged  so  as  to  make  the  daim  set  up  in  compensation  claire  et 
Uqitide,  and  extingoish  the  adverse  daim.  Ib.,  &  10  L.  C.  B.  422,  Q. 
E1860. 

3.  Where  a  party  in  a  oanse  has  failed  to  answer  the  artûmlations  of 
hcts  filed  by  the  opposite  party,  sndi  articulations  of  faots  will  be  taken 
fro  eof^flusiê.  Owenê  é  Dubue  é  CcmpbeUy  6  L.  0.  J.  121  &  12  L.  0. 
R  399,  &  C.  1862. 

913.  K  a  document  not  produced  with  or  before  the 
articulation  of  facts,  is  afterwards  filed  in  évidence  by  a 
party  who  should  hâve  filed  it  sooner,  the  costs  resulting 
therefrom  must  be  borne  by  such  party,  whatever  may  be 
the  issue  of  the  siiit. — Ibid,,  8.  88. 

314.  K  a  fact  denied  in  an  answer  to  an  articulation  of 
&cts  is  afterwards  proved,  the  party  who  denied  it  must  pay 
the  coste  incurred  by  such  proof ,  whatever  may  be  the  issue 
of  the  suit. 

Â  party  who  has  declared  that  a  fact  is  not  within  his 
knowledge  may  also  be  condemned  to  pay  the  costs  incurred 
in  proving  it,  if  the  court  is  of  opinion  that  he  must  hâve 
had  knowledge  of  it.    Ibid.,  «.  87,  §  3. 

SIS.  A  party  who  has  neglected  to  file  his  articulation  of 
âtcts,  or  who  has  declared  that  he  had  no  évidence  ta 
adduce  and  afterwards  adduces  évidence,  must  bear  the 
costs  occasioned  thereby. 

The  same  rule  applies  if  he  proves  any  fact  not  mentioned 
in  his  articulation,  whatever  may  be  the  resuit  of  the  trial. 
Ibid,,  8.  90. 

1.  On  a  pétition  to  qnash  a  capias,  the  défendant,  thoagh  he  snooeed,. 
will  not  be  entitled  to  costs  of  enquête  Hnless  he  hâve  filed  artioolation 
of  facts.     Offihy  et  al,  v.  Jones,  17  L.  C.  J.  25,  S.  0.  1872. 

2.  A  party  failing  to  prodnce  articalations  of  facts  mnst  bear  the  ex- 
penses  of  his  enqnôte  even  if  successfol.  Atkmson  db  Noad,  14  L.  0. 
R.  159,  S.  0. 1863. 
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8.  A  party  will  not  be  allowed  to  file  aiuiwen  to  artioulatioiui  of  facto 
af ter  the  case  has  been  macribed  for  review  by  the  opposite  party. 
SicotU  y,  Beeveê,  1  L.  C.  L.  J.  107,  S.  0.  R.  1866. 

4.  A  party  will  be  allowed  to  prodnoe  and  file  answers  to  «rticnl»- 
tiouB  of  factSy  even  after  the  final  hearing  of  the  case,  upon  paymeat 
of  costo,  the  motion  for  leavebeing  founded  on  an  affidavit  to  the  effeet 
that  such  anflwera  were  not  produœd  throngh  oversight  or  inadvertance, 
BoaweU  é  Uoyd,  13  L.  0.  R.  121,  S.  0.  1862. 

316.  If  the  court  is  of  opinion  that  the  opposite  party 
has  been  taken  bj  surprise  by  the  abduction  of  évidence  as 
mentioned  in  the  preceding  article,  it  may  postpone  the  proof 
or  trial,  or  make  such  other  order,  or  impose  such  terms  on 
the  party  in  fault  as  it  deems  just.     Ibid.,  8.  90. 

317.  The  articulation  of  facts  may,  with  the  consent  in 
writing  of  ail  the  parties,  be  dispensed  with  ;  and  in  such 
case  every  allégation  of  facts  by  one  party,  which  the  other 
party  in  his  pleadings  has  not  denied  or  declared  not  to  be 
within  his  knowledge,  is  held  to  be  admitted,  and  the  court 
may  award  the  costs  of  such  proof,  according  to  its  discré- 
tion.   lUd.,  88.  76,  93. 

318.  [In  the  case  of  articles  213,  214  and  215,  the  party 
who  desires  to  be  paid  such  costs  must  make  a  spécial  appli- 
cation for  that  purpose,  at  the  time  of  the  hearing  on  the 
merits,  and  accompany  his  application  with  a  statement 
of  the  facts  he  has  been  obliged  to  prove,  and  of  his  costs 
of  proof.] 

319.  [In  rendering  judgment  upon  the  merits,  the  court 
also  adjudicates  upon  the  application  for  such  costs.]  Ibid., 
^.  87,  §  3  ;  «.  91. 
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CHAPTER   SIXTH. 

OF  TRIAL. 


SECTION  L 
PBELIMINABT  PROVISION. 

990.  Âf ter  the  expiration  of  the  three  dayB  allowed  to 
answer  the  articulation  of  facts,  cases  may  be  tried,  accord- 
ing  to  circnmstances,  either  by  évidence  taken  bef ore  the 
court  or  by  a  jury.    IhicL,  s.  89. 

SECTION  II. 
OF    INTERBOGATORIES   UPON    ARTICULATED    PACTS. 

391  The  parties  in  any  suit  may,  at  any  time  during 
the  trial,  and  without  retarding  either  trial  or  judgment,  be 
examined  upon  articulated  f  acts  pertinent  to  the  issues. 

Ord.  1667,  tU.  a?.,  aH.  1  ;  Code  Obi  AH,  265  ;  0.  8.  L.  C. 
c82,«.  19;C.P.  a,826. 

1.  In  an  action  between  traders  for  goods  sold,  faits  et  articles  are 
admissible  nnder  the  English  mies  of  évidence.  Mixthon  et  al,  é 
Mar^n,  3  ReY.  de  L^.  853,  K  B.  1809. 

2.  A  motion  for/ai^  et  articles  mnst  be  made  bef  ore  the  enquête  is 
dosed.     Vallerand  v.  Harte,  3  Rev.  de  Lég.  354,  K.  B.  1810. 

3.  On  a  mie  tfjir  faits  et  artioUs^Éeirveà  on  the  défendant — Held,  that 
the  senioe  and  retnm  of  suoh  mie  must  be  made  before  the  oase  has 
been  inscribed  on  the  rôle  for  enquête.  Moreau  etvirY.  Léonard,  3  L. 
C.  J.  168,  S.  C.  1859. 

4.  A  party  cannot  be  examined  on  faits  et  artideshefore  issne  joined, 
nnlesB  he  is  about  to  leave  the  Province,  or  in  case  of  like  neceasity. 
Tke  Quebee  Bank  v.  Bahy,  3  Rev.  de  Lég.  356,  K.  B.  182L 
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5.  A  party  bas  not  the  right  to  examine  hia  adversary  on  facto  and 
articles  before  trial. 

When  a  case  bas  been  reeently  inscribed  for  enquête  and  bearing, 
tbougb  tbe  issues  and  articulations  bave  been  completed  some  montba 
before,  and  a  party  bas,  two  days  before  tbe  day  iixed  for  trial  by  tbe 
inscription,  served  for  tbe  day  of  trial  an  order  for  facto  and  articles 
upon  tbe  Attorney  of  bis  absent  adversary,  be  îb  still  in  proper  time. 

Tbe  words  in  Art.  231  *'  witbout  retarding  eitber  trial  or  judgment  '' 
mean,  ''so  long  as,  in  tbe  opinion  of  tbe  court,  tbe  rigbt  is  used  witb- 
out intent  to  retard,  <Sbc."  And  tberefore  wbere  tbe  application  is 
made  as  above,  witbout  sucb  manifest  intent  according  to  tbe  opinion 
of  tbe  court,  tbe  exercise  of  tbe  rigbt  will  be  allowed,  altbougb  tbe 
practioal  effect  is  io  retard  tbe  trial. 

Wben  tbe  attorney  of  an  absent  party  upon  wbom  an  order  for  facto 
and  articles  bas  been  served,  déclares  tbe  résidence  of  bis  client,  and 
bis  option  to  bave  bim  examined  upon  a  Commianon  rogatoir^  tbere, 
sucb  commission  will  be  at  tbe  diligence  and  expense  of  tbe  party  sub- 
mitting  tbe  interrogatories,  and  will  be  made  retnmable  witbin  a  fixed 
delay.     Knox  v.  Ixiflev/r  étal.  22  lu  C.  J.  225,  S.  C.  1878. 

6.  Wbere  an  action  bas  been  taken  to  appeal — Hdd,  tbat  tbe  court 
would  diBcbarge  tbe  dMibiré,  and  order  tbe  case  to  be  inscribed  on  tbe 
enquête  roll  in  order  to  allow  tbe  plaintiff  to  complète  bis  answers  to 
interrogatories,  wbere  sucb  intorrogatories  bad  not  been  answered  pro- 
perly  at  first.     Jones  et  al,  de  Guymi,  2  L.  C.  L.  J.  16,  Q.  B.  1866. 

399.  [Parties  are  summoned  to  answer  interrogatories 
upon  articulated  facts,  by  means  of  a  process,  issued  in  the 
name  of  the  sovereign  by  the  prothonotary,  upon  a  written 
réquisition  to  that  effect,  and  ordering  the  party  to  appear 
before  the  court,  or  the  prothonotary,  to  answer  the  inter- 
rogatories to  be  put  to  him.] 

Ord.  1667,  tU,  x.,  aH.  2  ;  C.  P.  C.  326. 

1.  A  motion  for  a  rule  toT  faits  et  articles  to  be  served  upon  plaintifi's 
wife  is  not  a  motion  of  course,  and  sucb  motion  must  assign  spécial 
grounds  in  support  tbereof.  Jamieson  et  al.  v.  Basvoell  et  o^.,  6  L.  C. 
R.  430  ;  S.  0.  1866. 

99S.  The  order  to  answer  upon  articulated  facts  is  served 
upon  the  person  or  at  the  domicile  of  the  party,  and  not  up- 
on his  attorney,  unless  such  party  is  absent  or  absconding  ; 
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and  a  copj,  boih  of  the  order  and  of  ihe  interrogatories, 
must  be  left  with  him. 

If  the  party  is  absent,  the  attorney  whô  has  been  served 
may  apply  to  hâve  delay  given  to  him  to  appear,  or,  upon 
mdicating  the  place  where  such  party  then  îs,  to  hâve  him 
examined  under  a  commission.  Ibid.  art,  3  ;  C.  P.  C,  326, 
329. 

1.  The  service  of  a  rule  for  interrogatories  sur  faits  et  arHcUs  made 
npon  the  clerk  of  the  court  for  an  absentée  îb  insufficient.  Lamowreux 
T.  Baisttau,  8  L.  0.  J.  133,  S.  0.  1864. 

2.  Where  a  mie  for  f<»Us  et  articles  waa  served  on  the  attorney  of 
one  of  the  parties  who  was  an  absentée — Held^  that  a  mère  indication 
bj  such  attorney  of  the  résidence  of  his  client  was  a  suffîoient  compH- 
«Dce  with  art.  223  of  the  Code,  and  that  he  was  not  bound  to  take 
steps  to  hâve  his  dient  examined  under  a  commission.  WaUers  é 
Lymask  e^  al.  17  L.  0.  J.  246,  S.  0.  1873. 

3.  Where  the  plaintiff  had  gone  ont  of  the  limita  of  the  jorlsdiction 
of  the  Oonrt^  and  was  domidled  on  an  island  in  Lake  Huron,  the* 
Court  would  not  allow  service  of  interrogatories  swr  faits  et  articles  to 
be  made  at  the  prothonotary's  office.     Brault v.  Bwrea/Uy  4L.  0.  B. 
140,  S.  C.  1861. 

4.  The  service  of  a  mie  for  examination  of  an  absentée  upon  inter- 
rogatories sur  faits  et  articles  made  at  the  prothonotary's  office  is  in- 
suffident.  Fenn  v.  B<ywker,  7  L.  0.  J.  297,  S.  C.  1863  ;  Tarratt  et  al.  v. 
Foley  et  oL, lllu  0.  J.  139,  8.  0.  1866. 

6.  The  service  of  interrogatories  at  the  défendantes  domicile  ia  not 
sufficient  to  entitle  the  plaintiff  to  judgment  on  default  of  the  défen- 
dant to  appear  if  the  writ  of  summons  was  not  served  personally. 
Darhng  v.  Henderson,  16  L.  0.  B.  432,  S.  0.  1866. 

6.  The  service  of  a  rule  for  the  examination  of  an  absentée  on  in- 
terrogatories sur  faits  et  articles  made  at  the  prothonotary's  office  in 
sufficient,  and  the  Court  may  in  its  discrétion  prolong  the  rule  to  the 
first  day  of  the  next  tenu  for  the  défendant  to  answer  the  same.  Mc- 
Donald et  al.  V.  LafaiUe,  9L.  C.  J.  98,  S.  0.  1866. 

7.  A  certifioate  of  service  of  interrogatories  sur  faits  et  articles  must 
state  that  the  interrogatories  and  the  order  to  appear  and  answer  were 
both  served.     Pozer  é  MeikU,  3  Bev.  de  Lég.  366,  K.  B.  1819. 

8.  Faits  et  articles  must  be  served  at  the  real  and  actual  domicile 
of  the  party  to  be  interrogated,  and  the  rule  to  appear  and  answer 
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muai  be  senred  at  the  same  time  and  place,  or  a  motion  pro  eonfe»$is 
cannot  otherwise  be  granted.  BuUau  é  Duchene,  3  Rev.  de  Lég.  355, 
E.  B.  1821. 

9.  The  service  of  interrogatories  mr  faits  et  articUê  made  at  the 
domicile  of  the  défendant  îb  sufficient  if  the  writ  of  summons  has  been 
served  upon  him  personally.  Twgeon  v.  ffogue  et  al.  lit,  0.  J.  270, 
S.  G.  1860. 

See  Knox  y.  Laflewr  et  ai.  22  L.  0.  J.  225,  art.  221  ante. 

934.  A  party  summoned  to  answer  interrogatories  upon 
articulatedfacts  mustappear  in  personat  the  prothonotaiy's 
office,  in  order  to  give  his  answers  after  being  previously 
swom. 

Neveriheless,  if  the  party  be  a  corporation  or  legally 
recognised  body  or  commiinity,  it  must,  by  spécial  résolu- 
tion, name  an  attomey  to  answer  in  its  place,  and  specify 
the  answer  he  must  give  and  swear  to  as  being  that  which 
such  incorporation  intends  to  give.  Ibid.,  arts.  9,  4,  5  ;  C. 
P.  a  330,  331,  336. 

33S.  If  the  party  served  with  the  rule  fails  to  attend  or 
to  answer  the  questions  put  to  him,  a  default  is  recorded 
against  him,  and  the  facts  înay  be  held  to  be  admitted. 

The  party  who  thus  makes  default  may,  however,  answer 
the  interrogatories  afterwards,  before  the  hearing  of  the 
case,  but  he  must  beai*  whatever  costs  are  occasioned  by  his 
default. 

If  any  dispute  arises  as  to  the  pertinency  of  the  interro- 
gatories, it  is  settled  at  once  by  the  judge,  when  the  answers 
are  taken  by  a  judge  ;  otherwise,  the  parties  must  go  before 
the  Court  in  order  to  hâve  it  decided.     Potii.,  Proc.  68. 

1.  A  party  interrogated  upon  faite  et  articles^  who  failed  to  give  in 
détail  the  considération  fomished  to  the  défendant,  by  reason  of  which 
an  obligation  had  been  given  by  the  latter,  and  to  prodace  a  detailed 
account  of  the  goods  and  merchandise,  if  such  was  the  considération, 
was  bound  to  do  so,  and  upon  default  the  interrogatories  woold  be  taken 
pro  confessis.    Lantier  v.  Daoust  et  ux.,  10  L.  G.  R.  497,  Q.  B.  1860. 

2.  Nor  can  such  party  afterwards  at  the  hearing  obtain  permission 
to  answer.     Ibid. 
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3.  A  default  to  aimwer  interrogatories  9W  faU»  ei  ofrtidu  upon  the 
part  of  the  plaintiff  will  be  taken  off,  and  the  mie  and  mterrogatories 
let  aûde,  where  the  raie  is  iasued  dnring  the  pendenoy  of  a  former 
raie.  Owmming  y.  DiMe  é  The  Schocl  CotMnimonM's  ofDurham  iind 
Winchester.    4  L.  0.  J.  181,  8.  C.  1860. 

4.  The  default  of  the  défendant  to  answer  mterrogatories  sur  faiU 
d  articles  does  not  oonclude  the  case,  if  it  is  susoeptible  of  f urther  tes- 
timony.     Ov/yon  v.  Lionais,  7  L.  0.  J.  294,  S.  C.  1863. 

6.  And  SQch  party  may  answer  the  interrogatories  at  any  time  bef ore 
the  case  is  conduded.     Ibid. 

6.  Where  a  party  interrogated  awr  faits  et  articles  conceming  a  mat- 
ter  which  he  shonld  know  about,  answers  that  he  does  not  remember,, 
as  where  the  plaintiff,  being  asked  what  amotints  he  had  adyanced,  and 
what  soms  had  been  recelved  by  him,  answered  that  he  did  not  keep 
jofonial,  mémorandum  or  account  books,  and  further  stated,  as  excuse, 
that  he  had  f orgotten  the  amounts  of  the  sums  advanced  or  received — 
HisU,  reversing  the  judgment  of  the  Court  below,  that  such  interroga- 
Unies  would  be  taken  pro  co^feesis,  ^ye  &  Malo,  2  L.  C.  J.  43  and  7 
L  C.  K.  406,  Q.  B.  1857.  See  FoUy  &  EaioU,  9  L.  C.  R.  349,  Q.  B. 
1868. 

7.  A  director  of  a  joint  stock  company  is  bound  to  respond  to  inter- 
rogatories on  faits  et  articles  which  hâve  been  proposed  to  him  concem- 
ing the  acts  of  the  directors.  Lacroix  &  Ferrawt  de  Lvnière,  3  L.  C.  J. 
136,  S.  C.  1859. 

8.  A  party  interrogated  on  faits  et  articles  cannot  call  upon  the  Court 
to  décide  as  to  the  pertinenoy  of  the  questions  that  are  proposed  to 
him,  if  he  has  not  refused  to  answer  those  which  he  deems  objection- 
aUe.    Leight  t.  Quay,  3  ReT.  de  Lég.  353,  K.  B.  1809. 

9.  A  plaintiff  cannot  be  oompelled  to  answer  on  faits  et  articles,  or 
Ae  dedsory  oath,  any  question  that  tends  to  charge  him  with  usury. 
ffod^fof»  &  Harmah,  3  Bev.  de  Lëg.  355,  K.  B.  1818. 

10.  A  mie  for  interrogatories  surfaits  et  articles  cannot  be  held  good 
against  a  plaintiff  who  is  in  the  cause  merely  to  authorize  his  wife  who 
is  the  actual  plaintiff,  and  is  separated  from  him  as  to  property. 
Mathison  et  al  y.  TVhiOMk,  17  L.  C.  J.  67,  S.  0. 1873. 

IL  Interrogatories  sur  faits  et  articles  may  be  taken  |>ro  confessis 
without  any  motion  to  that  effect.  Douglass  etal,&>  Bitchie  et  al,  18 
L  C.  J.  274,  Q.  B.  1874. 

12.  And  when  so  taken,  may  supply  the  want  of  a  mémorandum  in 
wiiting  required  by  art  1235  of  the  Civil  Code.     Ibid. 
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18.  In  an  action  for  séparation  from  bed  and  board,  by  reason  of 
the  adultery  of  the  huBband,  the  admissions  of  the  husband  arising  from 
his  def aolt  to  answer  interrogatories  9wr  fcMs  et  articles  wiil  be  oon- 
wsidered  by  the  Oourt,  if  the  Court  is  of  the  opinion  that  they  are  not 
the  result  of  collusion  between  the  plaintiff  and  défendant.  Stark  é 
Massey,  17  L.  0.  J.  242,  S.  C.  1873. 

396.  A  party  may  also  be  summoned  to  answer  viva 
voce,  in  open  court,  or  at  proof  sittings,  or  before  a  jury  ; 
and  his  answers  are  then  taken  down  by  the  judge  or  the 
prothonotary  ;  and  the  judge  may  put  any  other  interroga- 
tories he  may  deem  necessary  and  pertinent.  If  the  party 
refuses  to  answer  such  interrogatories,  the  judge  causes  them 
to  be  written  out  and  placed  in  the  record,  and  they  are 
held  to  be  admitted,     G  8.  L.  C.  c.  83,  8.  100. 

1.  Where  the  plaintiff  summoned  the  défendant  to  answer  certain 
interrogatories  sur  faits  et  articles  viva  voce,  and  the  défendant  wished 
to  make  use  of  a  paper  in  doing  so  on  which  he  had  previously  written 
his  answers — ffeld,  that  he  coold  not  be  aUowed  to  do  so,  but  must 
-answer  without  référence  to  the  pi^>er.  Ooleman  et  al,  v.  FairhaÀm,  4 
L.  0.  J.  127,  S.  0.  1S69. 

2.  Where  the  défendant  had  been  served  with  a  notice  to  answer 
certain  interrogatories  viva  voce,  and  the  presiding  judge  refused  to 
allow  him  to  read  his  answers  from  a  paper  previously  prepared — Meld, 
subsequently,  considering  the  number  of  the  questions  put,  and  the 
number  of  questions  in  issue,  that  défendant  might  be  permitted,  in 
the  discrétion  of  the  Court,  to  read  answers  prepared  in  adyance. 
Ouyon  V.  LiônaiSy  8  L.  C.  J.  91,  S.  C.  1863. 

3.  But  where  the  plaintiff  was  summoned  to  answer  interrogatories 
viva  voce,  and  had  been  interrupted  by  the  attomey  of  the  other  side, 
who  refused  to  allow  him  to  consult  notes,  and  the  plaintiff  made  a  mo- 
tion to  be  aUowed  to  answer  de  novo,  by  filing  the  writ  and  answers  in 
question,  on  the  ground  that,  owing  to  the  confusion  and  embarrasa- 
ment  created  by  the  attomey  for  the  other  side,  he  had  been  unable  to 
answer  properly,  the  motion  was  dismissed.  Moss  y.  Douglam  etoLS 
L.  0.  J.  92  and  10  L.  C.  R.  248,  S.  C.  1859. 

4.  A  party,  where  he  has  been  ordered  to  answer  interrogatories  sur 
faits  et  articles  viva  voce,  may  read  his  answers  from  a  paper  previously 
prepared.     Fenn  é  Bowker,  7  L.  C,  J.  28,  S.  C.  186a 
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997.  The  interrogatories  must  be  drawn  up  in  a  dear 
and  précise  f orm,  in  snob  a  manner  that  the  absence  of  an 
answer  shall  be  an  admission  of  the  f act  sougbt  to  be  proved. 

998.  The  answers  must  be  direct  to  the  question,  cate- 
gorical  and  précise,  and  free  from  injurions  or  libellous 
terms.     Ord.  1667,  wrt.  8. 


Every  answer  which  is  not  direct,  categorical  and 
précise,  may  be  rejected,  and  the  f  acts  mentioned  in  the  in- 
terrogatory  declared  and  held  to  be  proved. 

L  A  note  was  declared  upon  of  one  dafce,  and  a  note  of  another  date 
was  annexed  to  interrogatories  upon  faits  et  articles,  whioh  the  défen- 
dant did  not  anawer.  This  refoaal  to  answer  cannot  be  reoeived  as  an 
impHed  admission  of  the  note  dedared  on,  nor  can  the  plaintiffs  mo- 
tion pro  eorrfessis  be  allowed.  Mamtel  db  Frobither,  3  Rev.  de  Lég.  355, 
K.  B.  isia 

2.  A  party  inteirogated  who  is  requested  to  answer  the  question, 
"is  the  signature  of  this  note  of  your  writing?  "  may  admit  or  deny 
the  signature,  but  if  he  admits,  he  cannot  add  that  he  has  sinoe  paid 
it,  for  that  is  a  f aot  separate  and  distinct  from  the  question  propounded. 
BochdU  éb  Labtrge,  3  Bev.  de  Lég.  355,  K  B.  1817. 


The  party  who  applied  for  the  interrogatories  upon 
articulated  facts  may  refrain  from  putting  them,  or  may, 
after  they  are  «nswered,  déclare  that  he  does  not  intend  to 
avail  himself  of  the  answers  ;  and  upon  his  so  ref  raining,  or 
upon  such  déclaration  being  made,  the  C!ourt  cannot  take 
eognizance  of  the  answers,  which  are  thereupon  held  not  to 
hâve  been  given. 

9SL  The  answer  of  any  party  to  a  question  put  to  him 
may  be  divided  in  the  foUowing  cases,  according  to  circum- 
stances  and  in  the  dis3retion  of  the  C!ourt  : 

1.  When  it  contains  facts  which  are  foreign  to  the  issue  ; 

2.  When  the  part  of  the  answer  objected  to  is  improbable 
or  învalidated  by  indications  of  fraud  or  of  bad  faith,  or  by 
ocmtrary  évidence  ; 

11 
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3.  When  the  &ct8  contained  in  the  answers  hâve  no  con- 
nexion with  each  other. 
f.  De  interrog,  im,  jv/re  faoUndia  ;  10  Tovl,  pp,  4*4  et  seq. 

L  When  a  party  inteirogated  on  faits  et  articUt  confeiMS  the  iaot« 
charged,  and  states  a  distinct  f act  in  avoidance  of  what  he  oonfeases, 
the  former  ifl  évidence  againat  him,  and  the  latter  is  not  évidence  foir 
him  ;  but  if  the  faot  oharged  ia  bysnch  party  stated  in  his  answer  to  be 
other  than  that  which  ia  alleged,  as  when  the  plaintiff  asks  whether  he, 
ihe  défendant,  did  not  on  a  certain  day  reoeive  from  him  £100  as  a 
loan,  and  the  défendant  anawen  that  on  that  day  he  did  reoeive  £100, 
which  the  plaintiff  there  and  then  gave  him,  Ihe  anawer  manifeatly 
muflt  be  taken  in  loto  aa  it  ia  given.  and  cannot  be  divided,  becauae 
none  of  the  fact  charged,  namely,  the  loan  of  £100,  ia  admitted,  and, 
conaequently,  hia  anawer  afforda  no  évidence  againat  him.  Hooper  v. 
Konig,  3  Rev.  de  L^.  354,  K.  B.  1813  ;  Stanfidd  é  Mcuêey,  Ib. 

2.  A  party  cannot  be  examined  de  novo  upon  new  intezrogatoriea 
which  relate  to  the  same  faota,  or  npon  which  he  haa  beèh  already 
interrogated.     Heavyside  &  Mann,  S  Bev.  de  Lég.  364,  K.  B.  1813. 

3.  The  défendant  on  faits  et  a/rtides  had  anawered  that  *'  the  note  ia 
in  my  handwriting,  but  it  is  part  of  a  uaurioua  oontract  for  compound 
interest  " — HM,  that  the  signature  to  the  note  waa  proved,  but  the 
Court  could  not  reoeive  the  défendantes  déclaration  of  uaury  as  évi- 
dence, the  question  being  merely,  did  you  sign  the  notel  Hart  db 
Barlow,  3  Rev.  de  Lég.  364,  K.  B.  1817. 

4.  The  answer  of  a  party  sur  faits  et  articles  may  be  divided  according 
to  circumstancea  in  the  discrétion  of  the  Court,  when  the  part  of  the 
answer  objeoted  to  is  improbable.  LegauU  v.  Viau,  14  L.  C.  J.  66,  C. 
0.  1869. 

5.  Where,  on  action  against  the  endorser  of  a  promisaoïynote,  the 
sole  proof  of  the  endoxaement  waa  the  défendantes  answers  to  interro- 
gatories  on  faits  et  articles,  and  the  défendant  sought  to  explain  that 
he  had  endorsed  the  note  in  question,  or  had  intended  to  endorse  it, 
sûnply  as  the  attomey  of  another— ^e2(i,  that  the  plaintiff  was  entitled 
to  hâve  the  answers  divided,  so  aa  to  rejectthe  explanation  as  not  hav- 
ing  been  pleaded.  Seymour  et  al.  v.  Wright  et  al.  S  lu  0.  R.  454,  S.  C. 
1852. 

8u  Boehette  éc  Laberge,  8  Rev.  de  Lég.  355,  under  art.  229  «nte. 

6.  The  answers  make  proof  against  the  party  examined  only.  Ore» 
gory  é  Hefuhaw  v.  Fovoler,  3  Rev.  de  Lég.  98,  K.  B.  1818. 
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7.  A  Mde  of  greenbadu,  to  be  deliyered  at  a  future  date,  may  be 
parored  hy  admiaaioni  on  faite  et  asHeleê  witliout  any  proof  in  writing, 
idthoagh  no  part  payment  hâve  been  made.  Nichoh  y,  Bios,  2  R.  0. 
476,  a  0.  R.  1872. 

S.  An  admission  that  the  price  of  sale  waa  not  really  paid,  as  stated 
in  the  deeds,  oonpled  with  the  statement  that  the  deed  waa  really  a 
donation  and  not  a  sale,  oannot  be  divided.  O^Brien  ▼.  MoUon, 
(TBrien  v.  Thoma$,  21  L.  0.  J.  287,  S.  0.  1877. 


The  expenses  of  interrogatories  upon  articulated 
facts  is  borne  by  the  party  requiring  them,  and  cannot  be 
included  in  his  taxed  costs.     Ord.  1667,  a/rt.  10. 


Any  party,  on  being  served  with  a  rule  to  answer 
interrogatories  upon  articulated  facts,  may  demand  the 
neceesary  fîinds  to  pay  his  travelling  expenses  ;  but  when 
he  is  before  the  Court  he  cannot  daim  to  be  paid  before  he 
is  swom  or  before  answering. 

He  has  a  right  to  hâve  his  expenses  taxed,  and  such  taxa- 
tion may  be  enforced  by  exécution  against  the  opposite 
party. 

L  A  défendant  from  the  oountry  who  h(ui  been  summoned  to  Montréal 
to  snswer  interrogatories  swr  faits  et  artidei  oannot  refuse  to  answer 
because  his  expenses  hâve  not  been  paid.  The  UnUy  Fire  Intwranee 
Cbn^pony  ▼.  Hiekey  etàL71uO.J.  299,  S.  0.  1862. 

2.  A  person  against  whom  a  rule  has  been  taken  to  answer  to  inter- 
rogatories is  not  entitled  to  demand  that  a  sum  of  money  be  paid  to 
lûm  for  his  expenses  before  he  is  swom  and  answers.  Mireau  é  Ba- 
leOeeica.  IL.  0.  B.  277,  &  0.  1851. 

3.  Aparty  who  has  answered  a  rule  for  interrogatories  on  articulated 
facts  has  a  right  to  hâve  his  expenses  taxed  under  art.  233  of  the  Code. 
Guette  T.  BetvwXt,  12  L.  0.  J.  264,  S.  0.  1868. 
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SECTION  in. 
OF  PROOFS. 

§  1.  0/  inscription  for  proof. 

394.  When  the  case  is  net  to  be  tried  by  a  jury,  either 
of  the  parties  may  inscribe  it  upon  the  roll  for  the  adduc- 
tion of  évidence. 

It  cannot,  however,  be  so  inscribed,  bef ore  the  expiration 
of  the  three  days  allowed  for  filing  answers  to  the  articu- 
lations of  facts  of  the  parties. 

If  there  be  no  articulation  of  ÙLcts  and  the  case  is  suscep- 
tible of  trial  by  jury,  the  inscription  cannottake  place  until 
five  days  after  issue  joined.     C,  8,  L,  C,  c.  83,  8.  89. 

1.  Where  an  objection  was  taken  that  the  word  '*  I''  or  "  We  "  had 
been  omitted  in  the  beginning  !of  an  inBcription  for  enquête,  and 
alflo  that  no  consent  in  writing  that  the  enquête  be  taken  under  the 
old  System  had  been  filed,  and  motion  was  made  to  set  aside  the  pro- 
ceedings  under  the  inscription— ^eM,  that  the  irregularity  had  been 
waived  by  consent  of  the  parties^  as  implied  by  their  prooeeding  and 
ezamining  witnesses,  and  the  motion  was  rejected.  BonneU  y.  Tfie 
DrvmmondvilU  Bark  Extract  Maivufaeturmg  Compaivy,  15  L.  0.  J.  144, 

S.  C.  1870. 

2.  An  inscription  of  an  intervention  on  the  rôle  of  enquête  ou  de 
droit,  without  having  regularly  demanded  a  plea  or  contestation  to  the 
intervention,and  without  having  allowed  the  légal  delays  to  elapse^will, 
on  motion  to  that  effect,  be  strack.  WaUcott  é  Bol^nton  é  Johnson 
é  Bames.    11  L.  0.  J.  303,  S.  C.  R.  1867. 

33ff .  Notice  of  the  inscription  must  be  given  to  the  op- 
posite party,  at  least  eight  days  before  that  fixed  for  the 
proof.    lUd,;  41  RvU  of  P.  S.  C.  ;  a  P.  C.  261. 

1.  An  inscription  for  enquête  for  the  fifth  of  Maroh,  made  on  the 
first  of  Maroh,  does  not  allow  sufficient  delay  acoording  to  law.  Whi^- 
f»ev  T.  BadMM  é  Dwtrisac  etcU.bJj.  C.  J.  128^  S.  0.  1861. 

2.  And  under  such  drcum  stances,  such  inscription  will  be  set  aside 
with  oosts  on  motion  by  défendant  to  that  effect.    Ib. 
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3.  In  an  action  on  a  promissory  note  the  défendant  pleaded  gêner- 
illy  a  défén$e  en  fait,  and  the  plaintiff  inaoribed  for  hearlng  without 
going  to  enqoôte— iTeM,  that  under  20  Vie.  cap.  44,  sec.  87,  the  plain- 
tiff had  a  right  to  inacribe  for  hearing  as  he  had  done,  and  the  motion 
of  the  défendant  to  leject  the  inscription  was  dismissed  with  oosts. 
Jamieson  ▼.  Lanm,  2  L.  0.  J.  73,  S.  0.  1857. 

4.  In  an  inscription  for  enquête  a  delay  of  three  days  is  suffident, 
when  the  inscription  is  made  during  a  spécial  term  regnlarly  fixed  by 
the  court.     Barthe  A  Champagne,  2  R.  L.  113,  S.  0.  R.  1870. 

5.  An  inscription  for  enqnôte  must  be  fyled  at  least  eight  days  bef ore 
the  day  fixed  for  the  trial  Laiowr  ▼.  Gauthier,  21  L.  0.  J.  39,  S.  C. 
1877. 

See  pod  462,  as  to  notice  of  inscription  for  hearing  in  law  or  apon 
themerits. 

386.  The  évidence  is  taken  down  in  writing,  either  at 
lengih  or  in  notes,  according  to  the  provisions  contained  in 
thifl  section.     C.  S.  L.  C.  c.  83,  8.  95  and  18. 

9H7,  For  the  purpose  of  such  inscriptions,  the  prothono- 
taiy  must  keep  a  roll  on  which  the  cases  set  down  for  proof 
are  inscribed.    40  Rule  of  P.  8.  0. 

fus.  The  majority  ofthejudgea,  va  the  âistricta  of  Que^ 
bec  and  Montréal,  or  ihejudge  vn  each  of  the  other  diatricts, 
Jrcm  tvme  to  time,  may,  by  a  rvle  of  practice,  promulgated 
inopen  court,  set  apart  »wch  days,  in  or  ovi  of  terni,  as  may 
he  deemed  convenient  for  proceeding  to  proof. 

In  the  districts  of  Québec  œnd  Montréal,  Twt  less  than  six 
days  vn  each  vnonth  rmist  be  set  apart  for  such  proof  oui  of 
term.    C.  S.  L.  C.  c  83,  s.  16. 

d4Yic,oap.  4,  ('Que.;: 

L  Article  238  is  amended  so  as  to  read  as  f oUows  : 
^  In  the  districts  of  Québec,  Montréal  and  Ottawa,  every  jnridioal 
day,  ezcept  days  between  the  ninth  of  July  aud  thé  first  of  Septem- 
ber,  and  between  the  twenty-fifth  day  of  Deoember  and  the  tenth  day 
of  Janoaiy,  and  days  on  which  any  term  of  the  Court  of  Qneen's 
Bench,  Appeal  side,  or  of  the  Superior  Court,  or  of  the  Circuit  Court 
M  being  therein  held,  shall  be  a  day  on  which  parties  to  a  suit  may  be 
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compelled  to  proœed  to  proof  ;  in  eaoh  of  the  other  districte  the 
judge  may^  from  time  to  time^  by  a  rule  of  practioe  prbmalgàted  iiv 
open  oonrt,  set  apart  snch  days  in  or  ont  of  teita  as  may  be  deemed 
convenient  for  prooeeding  to  proof." 

36  Vie.,  c.  e,(Que.): 

7.  ''  Section  one  of  the  Aot  Hih  Victoria^  e.  4,  is  amended-  by  striking^ 
ont  therefrom  the  word  *'  Montréal." 

8.  Notwithstanding  anything  contained  in  Art.  238  as  amended  bj 
section  one  of  the  Act  S^th  Victoria^  c.  4,  and  by  the  next  preceding 
section  of  this  Aot,  the  foUowing  days  shall  be  days  on  whi<^  parties 
may  be  compelled  to  proceed  to  proof  in  ail  actions  or  proceedings  in- 
stitated  or  had,  at  the  dty  of  Montréal,  in  the  Snperior  or  Cironit 
Ooort,  nnless  any  snch  days  are  days  fixed  for  the  holding  of  tiie  Court 
of  Queen's  Bendi,  Appeal-side,  namely  : 

The  first  sixteen  days  of  the  months  of  Febroary,  March,  April, 
May,  Jnne,  September,  October,  November,  December  ; 
The  first  nine  days  of  the  month  of  July  ;  and 
The  last  sixteen  days  of  the  month  of  Jannary.*' 

9S9.  In  the  cities  of  Québec  and  Montréal,  parties  csui- 
not  proceed  to  proof  during  term,  except  in  the  following 


1.  When  the  case  is  inscribed  at  the  same  time  for  proof 
and  hearing  aocording  to  article  243. 

2.  In  summary  matters,  when  the  court  or  judge  has 
given  spécial  order  to  that  efifect. 

&  In  expa/rte  cases. 
lUd.,  8,  94. 

â3Vici,c.  IS,  (Que,): 

1.  '^Notwithstanding  any  provisions  of  articles  239, 240, 263, 280, 284, 
285,  287,  288  and  1075,  aU  dépositions  of  witnesses  in  cases  before  the> 
Snperior  Court,  or  before  the  Oircoit  Oonrt,  may,  as  regards  defanlt 
cases,  and  also  by  consent  of  the  parties  or  of  their  attomeys  as  Ha- 
gards contested  cases,  be  taken  at  any  stage  of  the  proceedings,  at  aiiy 
place,  on  any  jnridical  day,  in  or  ont  of  term,  and  may,  after  being 
s6  takeû,  be  swom  to  before  a  commissioner  of  the  Superior  Oonrt.  ^ 

1.  During  the  sittings  of  the  Snperior  Court  in  Montréal,  a  party 
may  be  compelled  to  proceed  at  enquête  sittings.  The  MoUoni  Bank 
é  Converje,  20  L.  C.  J.  302,  S.  C.  1876. 
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%  In  ihe  abienoe  of  anyihmg  to  the  oontrarj  in  the  Rnles  of  Prao- 
tioe,  or  of  any  order  oonfining  enquête  days  in  tenn  to  oasea  ex  parU, 
the  court  has  no  power  to  prevent  a  party  from  proœeding  with  a  oon- 
tested  case  doring  the  enquête  days  in  term,  La  Banque  du  Peupk  t. 
A>y  rfoZ.,  2  L.  C.  R.  239,  8.  0.  1852. 

949.  In  any  case  wherein  it  is  estabfished  npon  oatOk 
that  a  witness  is  about  to  départ  from  Lower  Canada,  and' 
that  thereby  one  of  the  parties  may  be  deprîved  of  his  tes- 
timony,  one  of  the  judges  of  the  court  may,  at  any  stage  of 
the  proceedings  after  [service  of  summons,]  receive  the  d^)0- 
sition  of  such  witness,  în  présence  of,  or  after  due  notice  to, 
the  parties  ;  and  such  déposition  has  the  same  effect  as  if  ii 
was  taken  at  proof  . 

The  same  thing  may  be  done,  after  issue  joined,  în  cases 
of  évident  necessity,  when  it  is  established  upon  oath  that 
the  witness  is  prevented,  by  serious  iUness  orinfirmity,from 
attending  before  the  court. 

If  the  witness  is  still  alive  and  in  the  provmce,  and  his 
attendance  can  be  procured,  at  the  time  of  the  proof  being 
taken,  he  must  be  examined  anew  in  the  ordinary  time  ai^d 
manner,  if  it  be  required  by  either  party.  0.  S.  Z.  C,  c.  83, 
a  101. 

flfee  33  7.  c.  17,  s.  1  (Que.),  under  AH.  289  amie. 

1 .  Motions  for  lea^e  to  examine  witnesses  abont  to  leave  the  Provinoe 
aie  exempt  from  the  proyisions  of  the  Rnles  of  Praotioe  whioh  déclare 
that,  in  the  oompntation  of  time,  no  Snnday  or  binding  holiday  ahall  be 
reekoned,  and  a  notice  of  such  motion  served  on  Satnrday  is  soffieieniè 
for  the  présentation  of  such  motion  on  the  loUowing  Monday.  Bym$^ 
doLT.  FUzdmnums  é  Fisher,  10  L.  C.  R.  383,  S.  C.  1860. 

2.  In  a  matter  of  nrgency,  as  irhen  the  witness  is  about  to  leave  the 
ooontiy,  notice  given  in  the  ev^ning  for  the  fbllowing  moming  is  sufi- 
fiâenL  Mdêon  y.  The  Moieic  (hmpamy  é  Dufreme,  13  L.  0.  J.  266^ 
a  G.  1869. 

3.  A  défendant  cannot  be  eompelled  to  appear  before  the  retum  dajt 
to  show  canse  why  certain  witnesses  about  to  leave  the  Province, 
Bhonld  not  be  examined.    MaUme  <k  Tate,  2  L.  0.  R.  99,  Q.  B.  1851« 
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4.  An  application  to  be  allowed  to  examine  a  witnesB  who  is  about 
to  départ  will  not  be  granted  if  tbe  record  is  before  the  Court  o£  Be- 
Tiew  upon  an  inscription  for  révision  of  an  interlocntory  judgment. 
St.  Jemmes  v.  de  Montigny,  12  L.  C.  J.  343,  S.  0.  1868. 

SI41.  The  court  or  judge  may,  if  deemed  advisable,  and 
without  any  commiâsion  or  other  formality,  order  the  proof 
to  be  taken,  or  any  person,  even  if  he  be  a  party,  to  be  ex- 
amined  either  under  the  decisory  oath,  or  upon  articulated 
&ct8,  or  otherwise,  at  any  place  where  sittings  of  the  Superior 
Court  or  of  the  Circuit  Court  are  held,  before  any  judge  at 
Buch  place.  And  in  such  cases  after  the  record  has  been 
four  days  in  the  hands  of  the  prothonotary,  or  clerk,  at  the 
place  to  which  it  haa  been  sent,  the  parties  may  prooeed  as 
if  the  case  were  there  pending.    Ibid.  88.  24, 154. 

See  art.  300,  post. 

1.  Where  a  motion  was  made  to  open  an  enquête  before  a  private 
individual  in  another  district  the  court  hM  that  it  had  no  power  to 
ddegate  an  enquête  to  any  one  but  to  a  judge.  McViMU  é  OuiUng  ds 
Clarke,  6  R.  L.  466,  S.  0.  1874. 

949.  A  copy  of  such  order  is  transmitted  to  the  protho- 
notary  or  the  clerk  of  the  court  at  the  place  mentioned, 
together  with  such  part  of  the  record  as  may  be  necessary  ; 
and  the  prothonotaiy  or  derk  may  thereupon  take  tiie 
necessary  proceedings  to  compel  the  witnesses  or  the  parties 
to  appear  at  the  place  named  on  any  proof  day,  or  any  day, 
fixed  by  the  judge,  on  which  a  judge  will  be  présent  at  such 
place,  and  in  the  cases  of  this  and  of  the  preceding  article  the 
raies  contained  in  articles  248, 249  and  480  apply.    Ibid.  §S. 

943.  Any  party  may,  either  in  his  déclaration  or  in  any 
other  pleading,  or  by  a  notice  served  upon  tiie  opposite  party, 
déclare  his  option  that  the  case  shall  be  inscribed  at  the  same 
time  for  proof  and  for  final  hearingimmediately  after  proof; 
and  in  such  case  the  cause  cannot  afterwards  be  inscribed 
otherwise. 

Cases  may  be  inscribed  for  any  day,  in  term  or  during 
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proof  sittings,  set  apart  by  the  court  for  that  purpose,  or  if 
no  such  days  bave  been  set  apart^  then  for  any  day  whatever, 
in  tenu  or  doring  proof  sittings. 

Cases  înjBcribed  for  proof  and  hearing  bave  precedence,  on 
days  appointed  for  tbat  purpose,  over  tbose  inscribed  otber- 
wise  and  fixed  for  sucb  days. 

Tbe  days  set  apart  in  term  or  during  proof  sittings,  as 
above  provided,  are  deemed  to  be  consécutive  ;  and  if  proof 
and  bearing  in  any  case  commenced  upon  one  of  sucb  days 
b  not  completed  on  tbat  day,  it  may  be  adjoumed  to  any 
other  day  tbus  set  apart,  and  judgment  may  be  rendered  on 
any  sucb  day,  eitber  in  term  or  in  vacation. 

Tbe  spécial  days  for  proof  and  bearing  are  fixed  or  cbanged 
by  rules  of  practice  made  and  promulgated  in  tbe  districts 
of  Québec  and  Montréal,  by  a  majority  of  tbe  judges  resid- 
ing  in  tbe  district,  and,  in  any  otber  district,  by  tbe  judge 
holding  court  tberein.     C.  8.  L.  0.,  c.  83,  88. 19,  20, 21,  22,  23. 

1.  nnder  the  terms  of  the  51  st  Rule  of  Praotioe  it  û  neœssary 
that  in  the  insoription  upon  the  rôle  de  droit  for  hearing  upon  the  plead- 
ingi  the  day  upon  which  such  hearing  wiU  take  place  be  indicated,  as 
weU  as  in  the  notice  thereof,  without  which  such  inscription  will  be 
dedared  null,  and  the  case  struck  from  the  rôle.  Evanturd  et  vir  y. 
EwrUurd,  14  L.  C.  R.  151,  S.  0.  1864. 

2.  A  party  has  no  right  ^to|  inscribe  for  enquête  and  merits  for  a  day 
certain,  eyen  upon  giving  notice  to  the  adverse  party,  unless  it  be  by 
conBent,  and  upon  filing  such  consent  the  case  will  be  fixed  by  the 
court    Lemieux  ▼.  Brochu,  16  L.  0.  R.  48,  0.  0.  1865. 

8.  Where  a  party  has  insoribed  a  case  generaUy  on  the  merits  he 
caimot  afterwards  say  that  he  only  intended  to  inscribe  it  in  part,  and 
a  final  judgment  on  the  whole  case  will  not  be  disturbed.  Kathan  & 
Kaihan,  1  L.  O.  L.  J.  lOT,  S.  0.  R.  1865. 

4.  Notice  that  a  case  has  been  inscribed  on  the  rôle  for  enquête 
and  merits,  given  within  the  prescribed  delay  before  the  day  fixed  ia 
soffident,  provided  the  case  is  actually  inscribed  before  the  day  fixed. 
LwMMet  al.  A  VaUeau  et  al.  2  h.  C.  L.J.  112,  Q.  B.  1866. 

5.  At  least  eight  days'  notice  must  be  given  of  an  inscription  for  en- 
quête and  hearing  at  tiie  same  time.  Tiytmblay  v.  D*AubreviUe^  17  L. 
CJ.  75,  S.  0.  1873;  Sfeufer v. (?wyon, 5 L.  0.  J. 43*  S.  0. 1860 ;  Z^m*  v. 
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OramoeU,  8  L.  0.  J.  12,  S.  0. 1863  ;  Von  eioLY.  Coffin^SluC.  J.  129, 
S.  0.  1864  î  AUaire  v.  MorHmer,  17  L.  0.  J.  168.  S.  0.  R.  1873. 

6.  And  a  simple  receipt  of  copy  of  such  inscription  is  not  a  wsrrer 
of  the  right  hereafter  to  objeot  to  the  shortneas  of  the  notice.  AUaire 
V.  MoHimer,  17  L.  0.  J.  168,  S.  0.  R.  1873. 

See  post.  art  462  for  notice  of  inscription  in  law  or  upon  the  merits  ; 
and  anUy  art.  236  for  notice  of  inscription  for  proof . 

7.  To  insoribe  for  enquête  and  final  hearing  on  the  merits  the  partj 
so  inscribing  must  hâve  notified  his  adversary  of  his  option  so  to  in- 
scribe, préviens  to  the  inscription  for  enquête  alone.  Wood  y.  Svnn- 
bwme,  14  L.  C.  R.  162,  S.  C.  1864. 

8.  The  option  of  a  party  that  the  ciise  should  be  inscribed  for  proof 
and  hearing  in  tenus  of  article  243  is  sufficiently  made  by  service  on 
the  opposite  party  of  an  inscription  upon  the  réle  de  droit  for  enquête 
and  hearing  on  the  merits  at  the  same  time.  Simpêon  et  aH.  ▼.  Bowie 
et  al  17  Jj.  0.  J.  28,  S.  C.  1873. 

9.  A  party  inscribing  for  enquête  and  merits  at  the  same  time  will  be 
sustained  in  his  option  although  the  other  pariy  has  inscribed  for  en- 
quête in  the  ordinary  way.  Bourgoin  et  aL  y.  The  Montréal  dk  0.  db  Q. 
By.  éb Hon.  A.  R  Angers,  1  Légal  News  131,  S.  0. 1878,  22  L.  0.  J.  42. 

10.  An  inscription  for  proof  and  hearing  on  the  merits  of  an  excep- 
tion of  prescription  and  sale  of  litigious  rights  is  irregular,  it  being  a 
partial  inscription,  made  without  leave  of  the  court.  Lionais  db  Ov/gon^ 
11  L.  0.  R.  72,  Q.  B.  1860  ;  Mangeau y.  Turenne étal.  6  L.  0.  R.  475, 
S.  C.  1866. 

§  2.    Of  summoni/ng  wHmeaaes,     > 

944.  Witnesses,  if  they  do  not  appear  voluntarily,  are 
summoned  at  the  instajice  and  diligence  of  the  party  requîr- 
ing  their  attendance,  by  means  of  a  writ  of  subpœna,  a  copy 
of  which  is  served  upon  them  one  clear  day  at  least  bef  ore 
that  fixed  for  their  examination,  the  delay  being  increased 
at  the  rate  of  one  day  for  every  additional  five  leagues, 
when  the  distance  exceeds  five  leagues.  (7.  P.  OenèvCy  181  ; 
a  P.  a  260;  (7.P.  i.  134. 

1.  Where  the  prothonotaryrefusedtoàllow  the  plaintiffbailiff*s  fées 
in  the  taxation  of  his  bill  of  costs,  on  the  ground  that  he  had  inserted 
more  than  four  names  in  the  original  subpœna,  and  the  plaintiff  made 
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motion  to  revifte  the  taxation — Hddf  that  the  motion  miuit  be  gnftited, 
a»  the  insertion  of  more  than  four  names  could  not  préjudice  the  party 
in  any  way.    ComOard  y.  Lemieucc,  9  L.  C.  K.  393^  S.  C.  1859. 

9^8.  Witnesses  may  be  summoned  either  to  déclare- 
what  they  know,  or  to  produce  some  document  in  their  pos- 
eeesion,  or  to  do  both.  1  Storhie  on  Evid.,  87  ;  G.  8.  C.  c. 
79,  «.4;  aflf.i.  (7.C.  79,8.  3;  (7.  P.  Z.  139, 140, 141. 

Where  the  plaintiff  bronght  action  to  set  aside  a  deed  of  tianaf er  ob- 
taîned  from  her  by  fraud,  and  filed  as  an  ezhibit  a  copy  of  the  trana- 
fer  paper,  certified  to  be  sach  and  to  be  exact  by  the  lawyer  who  ârew 
the  original,  and  alao  bronght  np  the  lawyer  at  enquête  to  prove  that 
the  exhibit  waa  a  true  copy. — JBeld,  that  the  Ihigliflh  raies  of  évidence 
leqniiing  notice  to  produce  had  not  the  force  of  law  in  Lower  Canada, 
and  that  the  foUowing  articles  of  fact  submitted  to  the  défendant  by 
the  plaintiff,  yiz  :  "  Is  it  not  a  fact  that  the  original  paper-writing, 
Aie  and  aasignment  which  is  set  forth  in  the  plaintiflb'  déclaration  is 
Bow  and  haa  been  since  the  exécution  thereof  in  the  défendantes  pos- 
MHion,  and  that  the  pi^er-writing  filed  by  the  plaintifEs  as  their  exhi- 
bit No.  12,  is  a  trae  and  exact  copy  thereof,"  were  a  suffirent  notice 
to  défendants  that  plaintifib  would  produce  a  copy  of  the  said  paper- 
writing  at  enqxUie,  and  thon  prove  it  to  be  trùe,  and  also  a  suffident 
notice  to  the  défendant  to  produce  the  original  thereof  if  he  thought 
fii    Herrimanet  mou.  éb  Taylor,  9  L.  0.  J.  253,  Q.  B.  1865. 

346.  Any  person  resîding  in  XJpper  Canada  may  be 
oompelled  to  appear  as  a  witness,  if  the  court  or  judge 
deems  it  necessary  ;  provided  an  action  for  the  same  cause 
be  not  pending  in  Upper  Canada.    C.  8.  C,  c,  79,  88.  4,  6,  6. 

•47.  The  witness  in  the  case  mentioned  in  the  preceding 
article  cannot  be  summoned  without  a  spécial  order  granted 
by  the  court  or  judge,  if  deemed  necessary,  and  such  order 
must  be  mentioned  upon  the  subpœna     Ibid  8.  7. 

i48.  Subpœnas  are  served  in  Lower  Canada  by  a  baîtîff ' 
of  the  jurisdiction  in  which  the  witness  then  is,  or  aceord- 
ing  to  the  provisions  of  article  461,  and  in  Upper  Canada, 
by  any  person  whatever,  who  must  retum  an   affidavit- 
of  such  service.    Ibid  8.  10. 

See  3S  Vie.  c.  17,  a,  1,  under  art.  48,  ante. 
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949.  Any  witness,  duly  summoned,  who,  without  suffi* 
cient  cause,  fails  to  attend  at  the  place  and  time  appointed, 
may,  upon  a  rule  served  upon  him,  be  condemned,  by  the 
court  or  judge  presiding  at  proof  sittings,  to  a  fine  not  ex- 
ceeding  forty  dollars,  to  be  recovered,  for  the  use  of  the 
crowD,  in  the  same  manner  as  any  other  sum  awarded  by 
judgment,  independently  of  any  recourse  the  party  who 
summoned  him  may  hâve  for  damages  caused  by  such  de- 
fault,  and  of  imprisonment  for  contempt,  if  it  lies  ;  pro- 
vided  that  at  the  time  he  was  served  with  the  subpœna  a 
suffident  sum  was  tendered  to  him  for  travelling  expenses^ 
at  the  rate  usually  allowed  by  the  court  of  his  domicile. 

If  the  person  summoned  to  appear  as  a  witness  résides  in 
Upper  Canada,  he  can  only  be  punished  for  his  default  by 
the  court  within  whose  jurisdiction  he  résides,  upon  a  certi- 
^cate  transmitted  by  the  former  court  of  his  default  to  ap- 
pear according  to  the  foregoing  provisions.  G,  8.  L.  G.  c.  83, 
88, 104, 109  ;  G.  S.  G.  c.  79,  sa.  8,  9  ;  G.  P.  Genève  182  ;  G.  P. 
(7.263;  O.P.Z.  135. 

1.  In  order  to  hold  a  witness  for  default  for  non-appearanœ.  it  is 
neoessary  to  offer  him  his  ezpenses  going  and  retnming.  PauUt  t. 
Lariviere,  3  R.  L.  446,  S.  C.  1871. 

2.  A  raie  of  contempt  will  not  lie  unless  it  is  proved  by  affidavit  of 
Personal  service,  tender  of  reasonable  expenses,  and  wilful  disobe- 
dience.     Seatanv.  Boston  <t  Egan,  5.L.  0.  J.  334,  S.  0. 1861. 

3.  It  is  not  neoessary  to  prove  the  personal  service  by  affidavit,  nor 
that  the  original  writ  was  ezhibited  to  the  witness,  nor  that  tender  was 
made  of  fées  and  expenses.  Joseph  v.  Joseph,  8  L.  0.  J.  41,  S.  0 
1863. 

4.  Writs  of  protection  wiU  be  issued  upon  cause  shown  to  protect  a 
witness  from  arrest  on  civil  process,  such  protection  to  be  within  the 
discrétion  of  the  court   MiUer  v.  ShoM  et  al,  16  L,0.  J.  218,  S.  0. 1871. 

9SSO,  Any  person  who  is  présent  in  the  room  in  which 
the  proof  is  being  taken  may  be  examined  as  a  witness,  and 
is  bound  to  answer,  under  the  same  penalties  as  if  he  had 
been  regularly  summoned. 
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SSl.  Âny  party  to  a  suit  may  be  subpœnaed^  exaoomed, 
cross-examined,  and  treated  as  any  other  witness  ;  but  his 
évidence  cannotavail  himself  ;  [the  adverse  party  may  how- 
ever  déclare,  before  he  closes  his  proof,  that  he  does  not 
intend  to  avail  himself  of  his  testimony  and  in  such  case  it 
is  deemed  not  to  hâve  been  given.] 

[The  answers  given  by  a  party  thus  examined  as  a  wit- 
ness may  be  used  as  a  commencement  of  proof  in  writing.] 
a  S.  L.  a,  c.  8%  8.  15;  c.  83,  «8. 100, 108,  §  11  ;  12L.C.R. 
399. 

L  The  aiiBwer  of  a  party  to  interrogatories  surfaits  et  oHides  has  a 
rétroactive  effect,  and,  as  a  commencement  de  preuve  par  écrit,  will  lé- 
galise oral  évidence  jpreyiously  produced.  BcoAidry  v.  Ouimet  et  al.,  9 
L.  a  J.  158,  S.  C.  R.  1865. 

2.  The  évidence  of  a  party  in  a  case  who  has  asaigned  during  its 
pendency  can  be  taken  on  behalf  of  the  assignée,  who  has  taken  up 
the  instance.    McFee  v.  Bovoie  <k  Brown,  13  L.  0.  J.  335,  C.  0. 1869. 

8.  An  insolvent  may  be  a  witness  for  the  assignée,  even  when  the  in- 
Boivent  himself  was  a  party  before  the  assignment.  Barihc  esqual,  é 
Millet,  3  R.  L.  525, 0.  C.  1872. 

4.  Action  was  brought  against  the  défendant  as  having  been  a  secret 
partner  in  a  firm  to  which  the  goods'  were  sold — Held,  confirming  the 
judgment  of  the  Court  below,  that  the  évidence  of  one  of  the  other 
partners  was  inadmissible  on  behalf  of  the  plaintiflf,  and  was  aocord- 
ingly  rejected.  Chapnum  v.  Mass<m,  2  L.  C.  J.  216  &  8.  L.  0.  R.  225, 
Q.  B.  185a 

5.  The  évidence  of  (jo-def endants  who  hâve  pleaded  separately  may 
be  taken  separately,  the  one  for  the  other.  Borthioick  v.  Bryant  et  ai,, 
5  R.  L.  449,  S.  0.  R.  1874,  &  Close  v.  TMckson,  4  R.  L.  141  &  17  L.  0. 
J.  59,  S.  C.  1874.  The  Bank  of  B.  N.  A.  v.  CuvUUer  etal.,éL.  0.  J. 
241,  Q.  B.  1859.  David  v.  McDonald  et  al,  11  L.  C.  R 116,  S.  0. 1860. 

Sffji.  Relationship,  or  connection  by  marriage,  ezcept 
that  between  consorts,  and  interest,  are  not  objections  to  the 
competency  of  a  witness,  but  only  to  his  credibility. 

Upon  the  improbation  of  an  authentic  deed,  the  testimony 
of  the  notariés,  attesting  witnesses,  or  other  fimctionaries 
whowitnessed  the  deed  may  be  received. 

a  S.  L.  a  c.  82,  8.  34  ;  4 X.  C.  E.  228. 
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35  Viet'c.  6.  (Que.) 

*'  9.  Nevertheleis,  if  oonsorta  are  separated  as  to  property,  and  one 
of  them^  as  agent,  has  adminiatered  property  belonging  to  the  other, 
the  consort  wko  has  ao  adminiatered  may  be  ezamined  as  a  witneas 
in  relation  to  any  faot  oonnected  with  crach  administration  ;  piovided 
the  court  or  judge  ahall,  in  view  of  the  droomstancea  of  the  oaae,  deem 
it  juBt  and  adviaable  to  order  sach  examination*  Whenever  auch  ex- 
amination  ahall  be  allowed,  it  shall  be  as  unrestricted  aa  would  hâve 
been  that  of  the  other  conaort,  whether  aa  regarda  the  admiaaibility 
of  verbal  évidence  or  otherwiae." 

1.  The  proviaiona  of  36  Vie.  c.  6,  a.  9  (Que,)  do  not  mean  that  a 
party  may  examine  hia  own  wife  aa  a  witneaa  when  ahe  haa  had  the  ad- 
ministration of  his  property,  but  that  he  may  examine  the  wife  of  the 
adverse  party  in  such  case.  Foisy  v.  Lefebvre,  4  R.  L.  664,  S.  C.  1872  ; 
Brush  V.  St^hens  <Sc  vW  <k  Stephens  é  vir,  17  L.  0.  J.  140,  S.  C.  1873  ; 
Lareau  v.  Becvadry,  22  L.  0.  J.  336,  &  0.  1878. 

2.  The  husband  may  be  examined  by  the  défendant  where  the  wife 
déclares  that  it  is  he  manages  her  property.  Johnson  v.  Martin,  6 
R.J.  336,8.0. 1872. 

3.  In  commercial  cases,  a  soliciter  in  law  may  be  a  witness  for  a 
party  for  whom  he  transacted.  Melancon  v.  Beaxipri^  6  R.  L.  609,  8. 
0.1874. 

9SS.  If  the  person  to  be  èummoned  as  a  witness  is  in 
prison,  the  party  requiring  him  may,  upon  pétition,  obtain 
•Sk  writ  of  habeas  corpus  ad  teatificandu/m,  ordering  the  gaoler 
to  bring  him  before  the  Court  to  give  his  évidence.  Lan- 
guedoc  v.  LavioUtU,  18  April,  1854  ;  1  Pig,  227. 

§  3.  Of  the  eicamination  of  witnesses. 

3ff4.  Any  party  may  demand  that  during  the  examina- 
tion of  any  witness,  the  other  witnesses  should  be  out  of  the 
room  in  whioh  the  examination  is  takea  C.  P.  C.  262  ;  1 
Pig.  280  ;  Ord.  1667,  tit  xom.  oH.  16. 

1.  An  order  that  ail  the  witnesses  withdraw  from  the  Oourt-ro<Mn 
except  the  one  under  examination,  is  not  demandable  of  strict  right. 
Guçy  V.  Donoghue,  11  L.  0.  R.  421.  Q.  B.  1861. 
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9BUt.  Before  the  déposition  of  a  witness  can  be  taken,  he 
miist  swear  before  the  judge  or  the  prothonotary  to  tell  the 
trath,  or  in  the  case  of  a  Quaker,  the  word  siuea/r  is  re- 
placed  by  the  words  aolemnly,  aiTicerdy,  and  trvly  déclare 
wnd  affi/rvi. 


The  form  of  oath  and  the  manner  of  taking  it  may 
be  changea,  according  to  the  religious  creed  of  the  witness, 
in  such  a  manner,  however,  as  to  bind  him  to  déclare  nothing 
but  the  trutL    1  Pig.  262. 

397.  Any  witness  refusing  to  take  the  oath  or  affirma- 
tion is  deemed  to  refuse  to  give  évidence,  1  Sixirkie,  91; 
G.  P.  L.  137. 

958.  A  witness  who  is  présent  cannot  refuse  to  give  évi- 
dence, under  pretext  that  the  necessary  amount  to  defray 
bis  travelling  expenses  has  not  been  paid  to  him. 

3S9.  Before  the  witness  is  admitted  to  be  swom  he  may 
be  examined  by  either  of  the  parties  as  to  bis  religious  be- 
lief  ;  and  be  cannot  make  the  oath  or  the  affirmation,  nor 
give  évidence,  if  he  does  not  believe  in  Qod,  and  in  a  state 
of  rewaixls  and  punishments  after  death.    1  Sta/rkie,  21,  94. 

960.  No  person  can  be  a  witness  who  does  not  know  the 
importance  of  an  oath,  or  who  is  not  in  the  exercise  of  bis 
mental  feculties.    C,  P.  C.  285. 

901  [Deaf  mutes,  who  can  read  and  write,  may  be  ad- 
mitted as  witnesses,  their  oath  or  affirmation  and  their 
answers  being  written  down  by  themselves.]  1  Pig,  283  ; 
8  Bioche,  No,  428. 

909.  No  bailiff  who  has  served  the  writ  of  summons  in 
aoy  suit  or  action  can  be  a  witness  in  support  of  the  plain- 
tiffa  demand,  except  in  respect  of  such  service.  C  S.  L.  C. 
c.  83,  s.  168. 
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§  0/  proofs  taken  by  a  juâ^e, 

SMS.  In  contested  cases,  the  witnesses  are  examined  in 
présence  of  a  judge,  the  opposite  party  being  either  présent 
or  duly  notified,  and  the  judge  may  ask  the  witnesses 
any  questions  he  may  deem  necessary.  He  takes  down  or 
causes  to  be  taken  down  in  writing,  under  his  direction, 
notes  of  the  material  parts  of  the  évidence,  and  of  ail  objec- 
tions insisted  upon  by  either  of  the  parties,  and  of  his  dé- 
cision thereupon.     0.  S.  L,  C.  c,  83,  8,  95. 

34  Vie,  c.  4,  {Que.) 

2.  ''  And  the  Judge  may  order  as  many  cases  to  proceed  before  him 
at  the  same  time  as  in  his  discrétion,  he  deems  expédient," 

See  also  33  Vie,  c.  18,  s.  1,  nnder  Art  239,  ante. 

And  35  Vie,  c.  6,  ss.  10, 11, 12,  Art  398,  posty  as  to  évidence  taken 
by  stenography. 

364.  The  notes  of  évidence  are  read,  and,  if  necessary, 
explained  to  the  witness,  who  may  make  the  necessary  addi- 
tions or  altérations  in  order  to  express  correctly  the  material 
parts  of  his  évidence  ;  they  are  then  signed  by  him,  if  he 
can  Write,  if  not,  that  fact  is  mentioned  ;  they  are  finally 
signed  by  the  judge,  and  constitute  and  are  held  to  be  the 
évidence  of  the  witness.  Ord.  1667,  tit.  22,  Art.  16  ;  C.  S,  L. 
a  c.  83, 8.  95,  §  2  ;  C.  P.  (7.  272,  274. 

965.  If  one  of  the  parties  requi/rea  it,  either  verbaUy  or 
in  writvng,  the  judge  himaelf  is  bound  to  take  down  the  notes 
of  the  évidence  and  of  the  objections,  as  mentioned  in  article 
263,  and  the  prothonotary  afterwards  makes  a  fair  copy 
ihereof  which  is  certified  by  the  judge  and  deposîted  in  the 
record  and  is  held  to  be  the  true  record  of  the  évidence. 

ai8f.i.ac.  83,8.  94,§3. 

34  Vie,  a  4,  (Que.) 

*'  3.  Article  265  is  hereby  repealed.'' 

966.  The  judge  takes  down,  or  causes  the  prothonotary 
to  take  down,  notes  of  ail  admissions  made  verbally  by  the 
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parties  ;  and  such  notes,  signed  by  the  judge,  make  proof  in 
the  same  manner  as  if  they  were  signed  by  the  parties.  Ibid. 
«.97. 

967.  The  witness  must  first  be  asked  and  must  déclare 
Us  name,  sumame.  âge,  qnality  or  occupation,  and  domicile. 
Ord.  1667,  tU,  xxii.,  aH.  14  ;  C.  P.  Oenève,  193  ;  C.  P.  C.  1 


968.  The  opposite  party  may  establish,  by  a  preliminary 
examination  of  any  witness,  or  in  any  other  manner,  what- 
ever  grounds  he  may  hâve  for  objecting  to  such  witness. 
Ord,  1667,  tU.  xxiii.,  art.2;l  Sta/rUey  211  ;  C,  P.  G:  289.' 


I.  A  party  cannot  impeach  the  crédit  of  a  witness  pro- 
duced  by  himself,  but  he  may  prove  by  others  the  contrary 
of  what  such  witness  has  stated,  or,  by  leave  of  the  judge, 
he  may  prove  that  at  other  times  he  has  made  a  statement 
inconsistent  with  his  présent  testimony  ;  provided,  in  the 
latter  case,  the  witness  be  first  questioned  upon  the  subject. 
1  Gmchot,  90  ;  1  Starkie,  215,  et  seq.;  2  PoweU,  379,  380  ; 
Contra  :  Méthot  v.  Lahnde  d/U  Ocmivas,  11  X.  G.  J,  301. 

1.  Copies  of  dépositions  of  witnesses  examined  in  another  case  may 
be  filed  in  a  cause  proceeding  at  enquête,  for  the  purpose  of  discrédit- 
iDg  a  witness  examined  therein.  (yConnor  t.  Broion  et  ai.  12  L,  C.  J. 
28<&4  L.  a  L.  J.  42,  S.  0.  1866. 

2.  They  may  be  nsed  by  the  witness  to  refresh  his  memory.  The 
dty  Bamk  t.  Coles  à,  The  City  Bcmk  &  BosweUy  2  L.  0.  B.  16,  8.  0. 
1861. 

3.  A  witness  cannot  be  oontradicted  on  collatéral  matters.  Covrtney 
y.  BùwU  et  al.,  17  L.  0.  J.  47,  S.  C.  1873. 

970.  Witnesses  are  examined  by  the  party  producing 
them,  or  his  counsel,  but  only  touching  the  facts  in  issue  ; 
and  the  questions  must  not  be  leading^  unless  the  witness 
evidently  attempts  to  élude  the  question  or  to  favour  the 
other  p^y. 

1  Starkiô,  169, 170;  2  PoweU,  876-9. 
12 
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1.  Where  the  plaintiff,  himself  an  advocate,  oontested  the  opposition 
of  the  opposant  and,  though  represented  by  an  attomey  ad  litem,. 
wished  to  conduct  the  examination  of  the  witnesses  himself — Hdd, 
maintaining  the  objection  of  the  adverse  party,  that,  having  appeared 
by  oounsel,  the  examination  oonld  only  be  oonduoted  through  such 
attomey  ad  litem,  Ramsa/y  é  David  d  Walker  é  Bamsay,  6  L.  C.  J» 
296,  S.  C.  1862. 

37 1 .  When  a  party  has  oeased  'examining  a  witness  he  has 
produced,the  opposite  party  may  cross-examine  such  witness 
in  every  shape,  upon  the  fiwts  referred  to  in  his  examina- 
tion in  chiefiTor  he  may  require  an  entry  to  be  made  of  his 
declining  Jo^  cross-examine.  1  Starhie,  186  ;  2  Powell,  80, 
380  et  8e_ 

Al 

1.  When  pmintiff  had  olosed  his  enquête  he  was  not  allowed  to  cross- 
examine  a  witness  so  as  to  adduoe  f  aots  which  he  has  an  interest  in 
establishing,  unless  such  oross-examination  f airly  arise  from  the  exami- 
nation in  chief.   Morrison  v.  De  Lorimier,  16  L.  0.  J.  157,  S.  0.  1872, 

2.  When  the  plaintiff  had  examined  >b  witness  a  certain  length,  and 
the  examination  was  interrupted  to  obtain  the  opinion  of  the  court  on 
a  question,  it  was  hdd  that  the  witness  was  subject  to  cross-examina- 
tion,  and  the  déposition  should  be  regularly  olosed  on  behalf  of  défend- 
ant.   Cox  V.  PaUon,  17  L.  C.  J.  18,  S.  C.  1872. 

373.  A  witness  may  be  re-examined  by  the  party  pro- 
ducing  him,  when  new  facts  hâve  been  elicited  on  the  cross* 
examination,  or  for  the  purpose  of  explaining  his  answers 
to  the  cross-questions.  Webster  v.  The  Orand  Trwnk  Ry, 
Co.,  2Srd  Oct.,  1864. 

1.  A  motion  to  reject  certain  évidence  on  the  ground  that  a  party 
could  not  examine  a  witness  twice  in  his  own  faveur,  was  dismissed,  as 
the  Court  could  in  its  discrétion  allow  it  St.  Dénia  v.  Grenier  et  vir, 
2  L.  0.  J.  93,  L.  C,  1857. 

2.  Spécial  leave  of  the  Court  is  necessary  to  examine  a  witaess  twice. 
Benning  v.  MaOiiot,  9  L.  C.  J.  213,  S.  C,  1864  ;  Jackson  v.  FUteau, 

16  L.  C.  R  60,  Q.  B.  1864. 

373.  [When  witnesses  are  called  to  prove  the  identity  of 
any  object  in  the  possession  of  one  of  the  parties,  the  court 


Digitized  by 


Google 


OF  PROOFS  TAKEN  BY  A  JUDGE,  AETS.  273-275.    179 

or  judge  may  order  that  the  party  shall,  either  in  court  or 
at  any  other  oonvenient  place  or  time,  exhibit  such  object  to 
the  witnesses  thus  called  to  give  évidence  conceming  it  ; 
and  in  default  of  so  exhibiting  the  object.  it  will  be  held  to 
hâve  been  identified. 

The  court  may  likewise  order  any  witness  who  is  in  pos- 
session of  any  object  which  is  the  subject  of  ihe  litigation, 
to  produce  it,  under  the  same  penalties,  in  case  opkfaiilt, 
as  for  refusing  to  answer  pertinent  questions.]^^^    iNr^  / 

374.  A  witness  may  object  to  answer  qu^mi(ms  put  to^ 
him,  if  his  answering  would  expose  him  to  amiilS£l  pro- 
secution. 

This  objection  can  only  be  made  by  the  wit 

1  Starhie,  192-8  ;  2  PoweU,  388. 

1  OreerUeaf,  545  ;  C,  P.  L.  136. 

1.  Where  an  attomey  ad  litem  la  witness  for  his  client,  and  objection 
is  taken  to  a  question  put  to  him,  he  cannot  himself  appear  before  the 
court  to  maintain  the  pertinency  of  the  question,  but  his  client  must 
be  represented  by  another  counsel.  Angers  y.  Xozeoti  et  vir  db  Lozea/u 
avir,  nUO.  J.  214,  S,  C.  1868. 

2.  In  a  qui  tam  action,  the  défendant  may  refuse  to  answer  the  ques- 
tions put  to  him  on  the  ground  that  any  answer  he  would  give  would 
bave  a  direct  t^dency  to  criminate  him.  Bwrton  v.  Young  et  al,  17 
L.  C.  J.  379,  8.  0.  R.  1867. 

3.  A  witness's  knowledge  of  the  law  enabling  him  to  dedine  answer- 
ing questions  is  always  presumed.  Beg  y.  Coote^  18  L.  0.  J.  103,  P. 
C.  1873. 

4.  Â  witness  is  not  liable  to  an  action  for  slander  based  on  words 
uttered  by  him  as  a  witness.  Bochon  y.  Fraser^  3  L.  0.  R.  87,  S.  0. 
1851. 

378.  He  cannot  be  compelled  to  déclare  what  has  been 
revealed  to  him  confidentially  iu  his  professional  character 
as  religions  or  légal  adviser,  or  as  an  officer  of  state  where 
public  policy  is  concemed. 

Parfait  Notai/re,  83  ;  1  Starkie,  184-5-6  ;  2  P(meU,  60  ;  1 
fsArckQl;  lPig,278. 
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1.  Held,  confirming  the  jndgment  of  the  court  below,  that  the  pro- 
vincial Becretaiy  coold  not  be  compelled  to  produce  officiai  documents 
connected  with  the  afiOûn  of  state,  if  their  production  would  be  injuri- 
ons to  the  public  service,  of  which  he  was  the  sole  judge,  and  the  power 
of  the  secretary  of  state  to  withhold  such  documents  was  not  waived  by 
the  f act  that  a  copy  of  the  paper  in  question  had  abeady  been  delivered 
to  one  of  the  parties  by  the  assistant  secretary  of  state.  Gugy  t.  Ma- 
guire,  13  L.  0.  R.  83,  Q.  B.  1863. 

2.  An  advocate  or  attomey  cannot  refuse  to  déclare  in  an  answer  to 
a  writ  of  attachment  by  gamishment,  what  mon^  or  eflfects  he  has  in 
his  hands  belonging  to  the  défendant,  on  the  ground  that  his  doing  so 
would  be  a  betrayal  of  professicmal  confidence.  McKeneie  et  aL  v. 
MeKerme  etakdh.  0.  J.  87,  &  0.  1864. 

3.  A  physidan  cannot  refuse  to  disclose  information  acquired  by 
him  oonfidentially  in  his  professional  character.  Brown  ▼.  Carter ,  9 
L.  C.  J.  163,  S.  0. 1865. 

4.  An  attomey  ad  Utem  îb  not  obliged  as  a  witness  to  disdose  what 
has  been  communicated  to  him  professionally  by  his  client.  Fw-vyth 
et  al,  V.  Charlebois  <k  Forsyth  et  al,  é  Ltfebvre,  12  L.  0.  J.  264,  S.  C. 
1868. 

5.  But  such  communication  is  not  privileged  where  the  attomey  is 
himself  a  party  to  the  transaction  as  well  as  adviser.  Eihier  ▼.  Eomier, 
18  L.  C.  J.  83. 

6.  A  private  télégraphie  despatch  is  not  a j)riyileged  communication, 
notwithstanding  the  provisions  of  C.  S.  0.  cap.  67,  sec.  16.  LesHe  v. 
Eeroey,  16  L.  C.  J.  9,  S.  0.  1871. 

Even  where  the  telegrams  were  between  the  principal  and  his  agent 
Ib. 

7.  On  an  inscription  in  improbation  of  a  will — Held,  in  appeal,  that 
the  notariés  before  whom  it  was  passed  could  not  be  compelled  to 
give  évidence  to  controvert  the  truth  of  what  they  had  certified  in  such 
deed.     BouHer  v.  BobUaiOe,  S.  R.  440,  K.  B,  1830. 

8.  In  an  action  on  a  promissory  note,  the  évidence  of  the  notary 
who  made  the  protest  is  inadmissible  to  contradict  the  evideiice  filed  by 
the  plaintiff.    Dorwin  é  Evam  ei  oZ.  1  L.  0.  E.  100,  S.  C.  1850. 

9.  The  notariés  to  a  will  or  other  authentic  instrument  are  compét- 
ent witnesses  in  proceedings  in  improbation  impugning  the  validity  of  . 
such  will  or  authentic  instrument.     WeUing  v.  Parent^  4  L.  0.  R  228, 
S.  C.  1854. 
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976.  A  witness  is  bound  to  produce  any  document  in  his 
possession  touching  the  matter  in  issue,  and  to  allow  a  copy 
or  extracts  thereof  to  be  taken,  if  it  is  a  priyate  writing  ; 
and  such  cppies  or  extracts,  certified  by  the  prothonotary, 
are  entitled  to  tbe  same  credence  as  would  be  given  to  the 
originals. 

977.  Any  witness,  who,  without  valid  reason,  refuses  to 
answer  or  to  produce  documents  or  other  things  connected 
with  the  suit  and  in  his  possession,  may  be  held  by  coercive 
imprisonment  to  do  so.    « 

978.  A  witness  cannot  withdraw  without  the  permission 
of  the  judge.    C.  P.  Genève,  198. 

979.  If  the  examination  of  a  witness  cannot  be  com- 
pleted  on  the  day  he  appears,  he  is  bound  to  attend  again  on 
the  next  following  juridical  day,  or  on  such  other  day  as  is 
assigned  to  him  by  the  judge,  which  day  is  mentioned  in  the 
notes  of  his  évidence  or  entered  upon  the  registers  of  the 
court,  and  in  default  he  is  liable  to  the  same  penalties  as  for 
refusing  to  attend  upon  the  subpcena. 

980.  It  is  the  duty  of  the  judge  to  ask  the  witnesses  if 
they  require  taxation,  and  if  they  do  to  tax  their  expenses, 
with  due  regard  to  the  nature  of  the  voyage  and  the  dura- 
tion  of  their  stay.  Ord.  1667,  tit.  xxii.,  aH.  19;  (7.  P.  C.  274, 
277. 

Vide  83  Vie.  c!  18,  a.  1,  under  art.  239  ante. 

981.  The  taxation  may  be  enforced  by  exécution  against 
the  party  who  summoned  the  witness,  after  the  delay,  and 
irf  the  manner  prescribed  for  any  judgment  of  the  court. 
And  exécution  may  be  sued  out  by  the  witness  against  the 
opposite  party  condemned  to  pay  the  expenses  of  such  wit- 
ness, provided  that  no  exécution  has  already  been  sued  out 
by  the  party  who  obtained  the  judgment,  or  that  the  amount 
allowed  the  witness  has  not  already  been  paid  to  such  party 


Digitized  by 


Google 


182         OF  PROOFS  TAKEN  BY  A  JUDGE,  ARTS.  281-283. 

or  his  attomey,  in  virtue  of  a  duly  receipted  bill  of  costs. 
a  P.  Oenhve.  200  ;  (7.  8,  L.  G,  c.  83.  8.  153. 

1.  The  attomey  is  not  responsible  for  the  indemnity  dae  to  the 
witneBses  sammoned  by  him  at  the  requefit  of  his  client  Laroche  ▼. 
Boit  et  al.,  3  L.  0.  R.  109,  C.  0.  1853. 

2.  The  right  of  a  witness  is  to  be  taxed  in  the  Oourt  in  which  he  is 
examined,  and  not  to  sue  on  a  quwnMim  meruU  for  attendance  and  loss 
of  time  as  suoh  witness.  Gorri^  v.  The  Ma/yor,  éc,  ofMotitreal,  8  L. 
0.  R.  236,  S.  0.  1858. 

3.  A  witness  cannot  maintain  an  action  for  the  amoont  of  his  tax- 
ation, his  proper  course  being  a  suit  of  ezecation  against  the  effects  of 
the  party  who  summoned  him  under  22  F.  c.  5  s,  9.  VeiUeux  y.  Myan, 
9  L.  C.  R.  6,  0.  C.  1858  ;  De  Bewwnwnt  v.  Papinea/u,  é  Qa^Uhier,  11  L. 
C.  J.  49,  S.  C.  1866. 

383.  When  one  party  has  closed  his  proof,  the  other 
party  may  enter  upon  his  counter-proof  and  hâve  his  wit- 
nesses  examined. 

1.  The  court  on  cause  shewn  wiU  discharge  a  case  from  the  rôle  for 
hearing  on  the  merits,  and  permit  the  enquête  to  be  re-opened  for  the 
examination  of  a  witness,  and  will  also  permit  the  plaintiff  to  file  his 
déclaration  that  he  intends  to  make  use  of  the  défendantes  déposition, 
notwithstanding  that  a  déclaration  to.  that  effect  has  been  previously 
rejected  from  the  record  on  the  défendantes  motion  as  irregularly  filed, 
BeoMdry  ▼.  Ouvmet  et  al.  14  L.  0.  R.  449,  S.  0.  1864. 

2.  Where  the  attomey  of  the  plaintiff  had  discontinued  his  enquête 
on  the  Word  of  the  adverse  party  that  the  cause  would  be  settled,  and 
being  foreclosed  in  his  absence,  moved  to  hâve  the  foredosure  set 
aside — Held,  rejecting  the  motion,  that  the  attomey  in  a  case  is  domi- 
fWLs  UOs  with  regard  to  the  procédure,  and  that  the  plaintifTs  attomey 
should  not  hâve  discontinued  without  the  consent  of  the  attomey  of 
the  opposite  party.  (yCormell  db  The  Corporation  of  Montréal,  4  L.  C. 
J.  56  A  10  L.  0.  R.  19,  S.  C.  1869. 

983.  If  on  the  day  fixed  for  proof,  the  party  who  is 
bound  to  proceed  does  not  produce  any  witnesses,  or  give 
any  valid  reason  for  their  absence,  his  proof  may  be  de- 
dared  closed. 
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1.  Where  a  déposition  is  missing  from  the  record,  and  the  judge  is 
«atisfied  on  the  évidence  of  tbe  prothonotary  or  otherwise  that  it  can- 
not  be  found,  an  order  may  be  issued  for  the  examination  of  the  wit- 
nfiBB  de  novo.    Macfarlam  et  cU.  v.  Court,  14  C.  L.  J.  236.  S.  C,  1870. 

See  (yCotineU  v.  The  Corporation  of  Montrecd  under  preceding  Article. 

§  5.  Ofproofs  taken  down  at  length, 

SI84.  Upon  the  consent  in  writingof  ail  the  parties  to  a  case, 
and  subject  to  such  additional  costs  and  fées  as  may  from  time 
to  time  be  fixed  by  tariff,  the  proof  may  be  taken  down  in 
writing  in  the  manner  hereinaf ter  provided,  either  bef ore  a 
judge  or  before  the  prothonotary,  who,  in  such  case,  may  ex- 
ercise ail  the  powers  of  a  judge,  except  as  to  the  objections 
which  must  be  reserved  for  the  décision  of  the  latter. 

If  the  judge  is  unable  to  attend  court  on  the  day  fixed  for 
taking  proofs,  the  prothonotary  may  préside  over  them,  and 
in  such  case  he  exercises  ail  the  powers  of  the  judge  except 
as  regards  the  objections  made  by  either  party,  which  must 
be  taken  down  in  writing  and  reserved  for  the  décision  of 
the  court  at  the  final  hearing  of  the  case.  0,  S.  L,  C7.  o.  83, 
8, 18;  27-28  Vie,  c.  39,  88.  16, 17. 

See  33  Vie.  c.  18,  «.  1  (Que.)  vmder  art.  239  arUe. 

98S.  With  the  consent  of  the  parties  proofs  may  be  taken 
on  any  juridical  day  during  term  or  vacation,  before  the  pro- 
thonotary, who  présides  over  them  and  acts  in  the  manner 
hereinbefore  provided  with  respect  of  proof  sittings. 

See  33  Vie.  c.  18,  8.  1,  vmder  art.  239  a/rUe. 

960.  The  court  or  judge  may  assign  the  différent  rootns 
wherein  proofs  may  be  taken  in  the  court  house.  0.  S.L.  0. 
c.  83,  8. 17. 

987.  The  witnesses  must  take  the  necessary  oath  or 
aflSrmation  before  they  are  examined,  and  the  prothonotary 
must  make  a  note  of  the  fact  of  their  having  done  so.  1 
Pig.  279. . 

See  33  Vie.  c.  18,  8.  1,  under  art.  239  ante. 
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988.  The  déposition  of  each  witness  is  written  out  at  full 
length  by  the  prothonotary,  or  by  some  person  employed  by 
him  for  the  purpose. 

The  commencement  of  the  déposition  must  mention  :  the 
name  of  the  person  presiding  over  the  proof  ;  the  désigna- 
tion of  the  parties  ;  the  names,  sumame,  âge,  quality  or 
occupation  and  place  of  résidence  of  the  witness  ;  and  the 
fact  of  his  being  swom.  Ord.  1667,  tU.  xxii.,  art.  1  *  ;  £?.  P.  (7. 
262. 

See  33  Vie.  c.  18,  8.  1,  vïïider  art.  239  ante  ;  and  also  35 
Vie.  c.  6, 88,  10, 11, 12  (as  to  évidence  taken  by  stenography), 
wnder  oH.  398,  post. 

1.  The  omiiaion  of  the  âge  of  a  witneBs  from  a  déposition  is  not  a 
cause  of  nullity  in  his  évidence.  Barêolo  v.  Massieotte,  5  R.  L.  526, 
S.  C.  R.  1873. 

2.  If  the  déposition  do  not  state  the  witness  is  or  is  not  of  kin  to  the 
parties,  it  may  be  set  aside.  Stock  y.  King,  3  Bey.  de.  Lëg.,  857> 
K.  B.  1821;  Lamon  v.  St\MH,  4  L.  C.  J.  126. 

389.  The  déposition  must  contain  ail  that  the  witness 
déclares  conceming  the  matter  at  issue  between  the  parties, 
without  omitting  any  of  the  circumstances,  and  as  much  as 
possible  in  the  words  used  by  the  witness  ;  unless,  upon  ob- 
jection by  one  of  the  parties,  the  judge  orders  otherwise. 
Ibid^aH.  17;  C.  P.C.  271. 

300.  If  the  parties  disagree  as  to  the  pertinency  of  any 
question  or  cross-question,  it  must  be  written  down  in  the 
body  of  the  déposition,  either  to  be  submitted  for  the  déci- 
sion of  the  judge  or  to  guide  the  witness  in  his  answer. 

1.  A  motion  to  reject  eyidence  laken  at  enquête  under  a  reserye  of 
objections  cannot  be  made  until  the  final  hearing  of  the  case.  MiUar 
y.  Da/rlmg  et  al,  14  L.  0.  J.  111,  S.  C.  1869. 

2.  Objections  decided  at  enquête  cannot  be  reyised  until  the  final 
hearing  on  the  merits,  if  ihe  déposition  has  been  closed.  Cayley  y. 
Camyré,  16  L.  C.  J.  126,  S.  C.  1872. 
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3.  A  judge  of  the  Snperior  Oonii  ûtting  in  banco  may  révise  and  re- 
Tene  the  rulings  of  another  judge  in  the  same  court  sitting  at  enquête» 
Seott  a  al.  Y.  ScoU  et  al.,  S  h.  C.  J.  134,  S.  0.  1859. 

4.  And  hdd,  alao,  in  the  same  oaae  in  ha/ncoy  reviaing  the  ruling  of 
the  judge  at  enquête,  that  proceedings  would  not  be  suspended,  in  order 
to  enable  one  of  the  parties  who  wished  to  appeal  from  an  interloou- 
tuiy  judgment,  to  apply  to  the  Court  of  Appeals  for  the  allowance  of 
an  appeal  of  whioh  he  has  given  notice  to  the  other  aide.  Ib.,  &  8  L. 
0.  J.  132,  S.  0.  1869. 

5.  Kor  when,  by  the  ruling  in  question,  the  évidence  objeoted  ta 
wiB  admitted.    Mousêeau  v.  Picard  et  al.  17  h.  0.  J.  67,  S.  0.  1873. 

991.  The  objections  mode  by  the  parties  must  likewise 
be  inserted  in  the  body  of  the  déposition,  as  well  as  the 
décision  thereon,  or  any  consent  of  the  parties  concerning 
the  same. 

993.  The  witnesses  are  examined  in  the  manner  pro- 
vided  in  §  3  of  ihis  section. 

993.  When  the  déposition  of  a  witness  is  conduded,  it  is 
read  to  or  by  him,  he  is  asked  to  déclare  whether  it  con- 
taîns  the  truth,  whether  he  persists  therein,  and  whether  he 
knows  anything  further,  and  he  must  sign  it.  If  he  cannot 
sign,  that  fact  is  mentioned,  as  well  as  the  reading  of  the 
déposition.  Ord.  1667,  tU.  22,  aH.  16  ;  C.  P.  0.  271  ;  2 
Bioche,  233-4. 

1.  The  déposition  of  a  witness  not  certified  by  the  prothonotary  oan- 
Dotbe  read  in  Oourt  La  Banque  du  Peuple  y.  Ougy,  9  L.  0.  R.  484, 
Q.  B.  1857. 

2.  A  déposition  dosed  after  the  rising  of  the  Court,  and  in  the  ab- 
sence of  the  plaintifTs  attomey,  will  be  rejeoted.  MeDougall  t.  Mc- 
DougaU,  6  L.  C.  R  478,  8.  C.  1856. 

3.  The  omission  of  the  words  **  y  persiste ''  (persisté  therein)  at  the 
enc(  of  the  déposition  is  not  fatal.  Carden  et  al  t.  Finlay  et  al  S 
L  0.  J.  232,  S.  0.  3859. 

994.  If  the  witness  adds  to,  strikes  out,  or  alters  any 
portion  of  his  déposition,  the  changes  must,  be  inserted  in 
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the  margin  or  at  the  end,  before  the  closing  and  acknow- 
ledgment  of  the  déposition.  Ord,  1667,  tU,  22,  curt.  18, 
jC.  p.  g.  272,  273. 

995.  No  credence  is  given  to  unauthenticated  marginal 
notes,  nor  to  words  written  upon  others,  nor  to  interlinea- 
tions.  The  number  of  words  struck  out  and  of  marginal 
notes  must  be  mentioned  in  the  jurât. 

1.  On  a  motion  to  reject  certain  dépositions  as  containing  erasores 
and  marginal  notes  in  material  portions  of  the  dépositions  not  noted 
or  oertified  in  the  jorat — Hdd,  that  where  they  were  dnly  paraphed, 
the  déposition  would  not  be  rejeeted  for  want  of  mention  of  snch  mar- 
ginal notes  in  the  jurât     Laiiaon  v.  Stuart^  4  L.  0.  J.  126,  S.  C.  1859. 

396.  At  the  examination  of  each  witness,  either  the  par- 
ties or  their  attomeys  or  counsel  must  be  présent  or  hâve 
been  duly  called.  The  other  witnesses  cannot  be  présent  if 
either  of  the  parties  objects.     Ord.  1667,  tit,  22,  oH,  15. 

1.  The  fact  that  witnesses  who  were  ordered  to  withdraw  from  the 
court  during  the  examination  of  other  witnesses,  disobeyed  such  order 
will  not  preyent  their  being  examined.  Irvin  db  Mahoney,  6  L.  C.  J. 
286,  Q.  B.  1862. 

307.  Articles  269,  260  and  261  apply  likewise  to  proofs 
written  down  at  length. 

398.  When  one  of  the  parties  has  closed  his  proof,  the 
other  party  may  proceed  with  his  counter-proof  and  hâve  a 
subséquent  day  fixed  for  that  purpose;  a  sufficient  delay 
being  allowed  to  summon  his  witnesses. 

390.  If  on  the  day  fixed  for  his  proof  a  party  fails  to 
appear  or  to  produce  witnesses,  and  furnishes  no  valid  excuse 
for  their  absence,  or  for  not  proceeding,  his  proof  may  be 
dedared  closed,  and  the  opposite  party  may,  if  he  thinks 
proper,  hâve  a  day  fixed  for  his  own  proo£ 

4Srd  RuU  of  P. 

1.  On  a  motion  by  the  défendants  in  the  action  to  re-open  an  enquête 
— Hdd^  that  it  was  not  compétent  for  the  plaintifSi  to  compel  the  de- 
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fendants  to  go  on  with  the  enquôte,  in  the  absence  of  oertain  of  plain- 
tifib'  exhibits,  attached  to  a  commission  rogatoire  issned  by  them  and 
not  retnmed,  and  that  défendants  were,  under  any  ciicumstances,  en- 
titled  to  adduce  évidence  after  the  retum  of  the  commission.  Foater 
€t  d.  T.  Chamberlain,  2  L.  C.  J.  285,  S.  C.  1858. 

§  6.  Of  'proofs  before  examvaers. 

SOO.  The  court  may  appoint  a  compétent  person  as  an 
examiner  to  take  the  proof  when,  by  reason  of  the  nature 
of  the  dispute,  or  the  number  and  distance  of  the  witnesses 
to  be  examined,  or  the  intricacy  or  multiciplity  of  the  f acts 
to  be  proved,  or  any  other  sufficient  cause,  it  is  shown  to  the 
court,  by  any  of  the  parties  concemed,  that  the  ends  of  jus- 
tice will  be  better  attained  by  the  appointment  of  such 
exammer.     C,  8,  i.  C.  c.  83,  8. 108. 

301.  The  rule  appointing  an  examiner  must  specify  the 
place  where  the  proof  shall  be  taken,  and  the  delay  within 
which  it  must  be  concluded.  This  delay  may  be  extended 
by  the  court  or  judge  upon  sufficient  cause  shewn.    Tbid, 

803.  The  examiner,  before  entering  upon  his  functions, 
must  be  swom  before  a  judge,  or  a  Commissioner  of  the 
Superior  Court,  to  f  ulfil  his  duties  f  aithf  ully  and  impartially  ; 
and  such  oath  must  be  in  writing  and  be  annexed  to  his 
retum.    Ibid. 

SOS.  He  must  give  the  parties  at  least  eight  days'  notice 
of  the  time  and  place  at  which  he  will  begin  the  examina- 
tion.    i6ia.  §4. 

S04.  The  witnesses  are  summoned,  by  means  of  a  writ 
of  subpœna  îssuing  from  the  Court  before  which  the  suit  is 
pending,  to  appear  before  the  examiner,  who  may  administer 
the  oath  to  them,  may  receive  any  documentary  évidence 
produced  by  the  parties,  and  has  ail  the  powers  of  a  judge 
presidfaig  over  proofs  stated  in  §  4  of  this  section.  Ibid, 
§5-6-7-8-9-10. 
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(.  Âny  party  to  the  suit  may  also  be  summoned  to 
answer  intenx)gatoriefl  upon  articulated  facts  viva  voce  bef ore 
the  examiner.  The  latter  may  administer  the  necessary 
oath,  and  put  such  further  questions  as  he  may  deem  neces- 
sary and  pertinent. 

K  the  party  refuses  to  answer  any  such  questions,  they 
are  redueed  to  writing,  and  the  facts  contained  in  them  are 
held  to  be  proved. 

If  the  party  summoned  fails  to  appear,  the  party  who 
took  out  the  order  cannot  take  advantage  of  the  default 
unless  he  has  (»used  him  to  be  served  with  the  interroga- 
tories  which  he  intends  him  to  answer.     Tbid.  §  11. 

306.  After  completing  the  proof,  the  examiner  must 
make  a  retum  of  his  proceedings,  on  or  bef  ore  the  day  fixed 
by  the  court  or  judge.    Ibid,  §  12. 

§  7.  Of  conmiissioTis  for  the  exammaiion  of  witnesses. 

SOT.  When  any  of  the  witnesses  or  the  parties  réside 
beyond  Lower  Canada,  or  even  within  Lower  Canada  at 
a  distance  of  more  than  thirty  miles  from  the  place  where 
the  Court  is  held,  the  party  who  requires  to  examine  them 
may  obtain  a  commission  appointing  one  or  more  persons  to 
receive  the  answers  of  such  witnesses  or  parties.  C,  8,  L.  C. 
c.  83,  88.  25, 105, 106  ;  C.  P.L.  138. 

308.  Application  for  that  purpose  must  be  made  [by  the 
plaintiflT,]  within  four  days  after  the  articulations  of  facts 
are  completed  ;  except  under  particular  circumstances,  left 
to  the  discrétion  of  the  court  or  judge.  Such  an  applica- 
tion by  the  défendant  must  be  made  within  the  same  delay 
if  the  case  is  to  be  tried  by  a  jury  or  is  inscribed  at  the  same 
time  for  proof  and  hearing  ;  [but  if  the  proof  is  taken  in 
writing,  at  length,  the  défendant  may  make  the  application 
within  the  four  days  after  the  dosing  of  the  plaintiffs  proof. 
It  may  be  granted  by  the  court  or  by  a  judge  in  vacation. 
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npon  ite  being  satîsfactorily  shewn  by  affidavit  that  the 
commission  is  necessary,  and  after  notice  to  the  adverse 
party.    Ibid.  88.  106, 107,  §  2. 

L  In  a  case  of  capias — HM^  that  a  consent  motion  for  a  commissiiyn 
rogatoire  to  examine  witnesses  in  Upper  Canada  wonld  be  granted  in 
chambers.     Mou  et  al.  v.  WUs^m,  U  L.  0.  R.  26,  S.  0. 1863. 

2.  A  commission  rogatoire  may  issue  de  pîamo  on  motion  therefor 
without  affidavit  of  any  kind.  WHUs  étal  v.  Pieree,  2  L.  C.  J.  77, 
S.  C.  1858. 

3.  An  application  for  a  commission  rogoMre  to  adduce  évidence 
sgamst  the  validity  of  a  power  of  attomey,  not  attacked  by  any  plead- 
ing,  cannot  be  allowed.  The  Canada  Tannmg  Extract  Company  é 
FoUy,  20  L.  C.  J.  180,  Q.  B.  1876. 

4.  An  application  by  a  défendant  for  a  commissiofh  rogatoire  mast  be 
made  within  the  delay  specified  in  art.  308,  and  will  not  be  granted 
sfterwards  ezoept  on  spécial  cause  shown,  and  in  the  discrétion  of  the 
judge.     Ha/rvey  v.  PhOips,  14  L.  C.  J.  279,  S.  C.  1869. 

999,  The  commissioners  are  chosen  as  follows  : 
If  botb  parties  join  in  the  commission  each  fumishes  four 
names.  From  the  list  thus  formed  each  party  altemately 
strikes  out  two  names  ;  this  is  done  in  the  présence  of  the 
judge,  who  out  of  the  four  remaining  names  chooses  three, 
to  whom  the  commission  is  addre&sed. 

If  both  parties  do  not  join  in  the  commission  it  is  ad- 
dressed  to  the  persons  chosen  by  the  party  who  applies  for 
it    76id.8. 105,§3. 

310.  The  court  or  judge  fixes  the  number  of  commis- 
sioners who  must  be  présent  in  order  to  exécute  the  com- 
mission, and  gives  direction  and  authority  for  swearing  wit- 
nesses.   IHd.  8.  107. 

1.  Where  a  writ  ^f  commission  rogatoire  has  been  addressed  to  six 
oommissionera  of  whom  three  hâve  been  named  by  each  party,  and  the 
wiii  direots  that  any  two  of  the  commissioners  may  exécute  it,  the 
ezBcntioB  of  the  writ  by  two  of  the  plaintiff's  oommissâoners,  witiioat 
tspbaation  i^y  the  others  did  not  join,  is  soffident,  Tamst  et  aï. 
à  Fdef  aeol.  11  L.  0.  J.  140,  S.  C.  1865. 
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311.  Annexed  to  the  commission  are  the  interrogatories 
and  cross-interrogatories  of  each  party,  which  shall  hâve 
been  allowed  by  the  judge  after  due  notice  to  the  other 
party.    Ibid,  «.  105,  §  2. 

313.  The  commission  must  also  be  accompanied  with  in- 
structions addressed  to  the  commissioners,  under  the  signa- 
ture of  the  judge,  to  guide  them  in  its  exécution  Ibid.  a. 
107. 

313.  The  retum  consists  of  a  certificate  of  the  commis- 
sioners who  acted,  endorsed  upon  the  commission,  and  stat- 
ing  that  the  exécution  appears  by  the  schedule  thereto 
annexed. 

The  retum  must  be  under  a  sealed  envelope,  upon  which 
are  endorsed  an  indication  of  its  contents  and  the  name  of 
the  cause.  It  cannot  be  opened  and  published  without  an 
order  from  the  court  or  judge.     Ibid.  8.  105,  §  2. 

314.  The  party  who  applies  for  a  commission  must  him- 
self  see  to  its  being  transmitted  and  executed.    Ibid.,  §  3. 

315.  If  both  parties  hâve  joined  in  the  commission,  both 
are  equally  bound  to  hâve  it  transmitted  and  executed. 
Ibid. 

316.  A  failure  to  retum  the  commission  will  not  prevent 
the  court  from  proceeding  with  the  hearing  in  the  f ollowing 
cases:  ^ 

1.  K  it  appears  that  the  party  applied  for  the  commission 
solely  in  order  to  retard  the  judgment  ; 

2.  If  the  retum  has  been  delayed  longer  than  justice  and 
equity  required.    Ibid,,  s.  107,  §  3. 

L  The  mère  order  for  a  commission  rogatoire  granted  to  défendant 
is  Buffident  to  prevent  plaintiffo  inscribing  the  oaae  for  judgment,  al- 
thongh  the  plaintiffs  f ormally  notify  the  défendant  in  writing  to  use 
due  diligenoe,  and  although  an  interval  of  fifteen  days  hâve  elapaed 
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between  the  date  of  the  order  and  the  day  named  in  the  inBcription  for 
hearing,  without  any  attempt  being  made  by  défendant  to  sue  ont  the 
oommisaion  so  allowed  to  issue.  Tarrat  et  cU,  é  Barber  étal,,  10  L.  0. 
J.  27,  S.  C.  1866. 

2.  In  the  absence  of  a  commission  rogatoire  issned  by  the  plaintiffthe 
défendant  cannot  be  compelled  to  proœed  with  the  enquôte.  McFar- 
ÎOM  V.  Bresler,  2  L.  0.  R.  238,  S.  0.  1852. 

§  8.     Of  proofa  ex  parte. 

81T.  When  the  défendant  fails  to  appear  or  to  plead  to^ 
the  action,  the  plaintiff,  in  suits  other  than  those  mentioned 
in  articles  89,  90  and  91,  may  inscribe  his  case  for  proof  in 
term  or  out  of  term,  if  any  is  necessary,  and  such  proof  is 
then  proceeded  with  before  a  judge,  or  before  the  prothono- 
tary  who  must  swear  the  witnesses,  take  notes  of  their  évi- 
dence, and  do  whatever  else  it  would  be  the  duty  of  a  judge 
of  the  court  to  do  in  matters  of  proof. 

A  défendant  foreclosed  from  pleading  is  entitled  to  at 
least  one  clear  day's  notice  before  proof  ;  and  he  may  cross- 
examine  the  witnesses,  and  make  such  objections  as  he 
thinks  proper,  of  which  the  prothonotary  must  take  notes  ;. 
but  he  is  not  entitled  to  produce  witnesses. 

Proofe  ex  pa/rte  may  be  taken  at  any  time,  except  be- 
tween the  ninth  of  July  and  the  first  of  September.  0.  S, 
L  a.  c.  83,  «8.  13,  §  2, 16,  98,  99. 

L  A  party  foreclosed  is  entitled  to  one  jnridical  day's  notiœ 
of  inscription  for  enquête.  Renaud  <k  Ougy,  8  L.  0.  R.  470,  Q.  B. 
1858. 

2.  And  the  notice  of  inscription  mnst  speoify  the  particular  days  on 
which  the  enquête  and  hearing  respectively  will  take  place.  Smith  db 
C^Farrely  9  L.  C.  R.  392,  S.  C.  1859. 

S18.  Ail  évidence  offered  by  the  plaintiff  is  filed  and 

remains    in    the    record    in  the   same  manner  as  if   the 

défendant  had  appeared  and  pleaded  to  the  action.  Ibid^ 
«.102. 
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§  9.    Of  the  mddents  of  proofa. 

319.  Ail  applications  to  the  court  upon  any  incident 
of  the  proof  may  be  made  by  motion,  stating  succinctly  the 
object  and  reasons  of  the  application. 

390.  The  court  may,  at  any  time  before  judgment,  in 
its  discrétion  and  under  such  conditions  as  it  deems  just, 
allow  any  pleading  to  be  amended  so  as  to  agrée  with  the 
facts  proved  ;  and  any  pleading  is  sufficiently  sustained  if 
the  facts  alleged  agrée  sufficiently  with  the  facts  proved, 
and  if  in  the  opinion  of  the  court  the  opposite  party  has  not 
been  led  into  error  as  to  the  real  nature  of  the  facts  in- 
tended  to  be  alleged  and  proved.    Ibid  s.  77,  §  2. 

1.  A  clérical  error  of  date  oan  be  amended  at  the  final  hearing. 
Hasty  V.  Morlcmd,  2  L.  0.  J.  277,  S.  0.  1868. 

2.  Where  the  défendant  moved  before  euqnôte  to  amend  hia  plea  on 
payment  of  costs,  supported  by  an  affidavit  to  the  effect  that,  owing  to 
absence  from  the  oountiy  and  sickness,  he  had  been  unable  to  give 
proper  iustructionB  to  his  attomeys,  and  afterwarda  moved  a  similar 
motion  at  the  hearing,  both  of  which  were  rejected — Hèld,  in  review, 
that  the  final  judgment  wonld  be  reversed,  and  the  défendant  allowed 
to  plead  de  novo  on  payment  of  ail  costs,  considering  that  suffident 
cause  had  been  shown  to  authorize  the  amendment.  LcueU  y.  Broumy 
16  L.  C.  R.  161,  S.  0.  R.  1866. 

3.  In  an  action  in  improbation — Held,  reversing  the  judgment  of 
the  court  below,  that  after  enquête  the  plaintiff  was  entitled  to  amend 
moyens  de  faux  by  adding  thereto  new  facts  brought  out  by  the  évi- 
dence adduced.    Perra/ult  v.  Simard,  6  L.  0.  R.  24,  Q.  B.  1866. 

4.  Where  it  résulta  from  the  proof  that  the  allégations  of  the  dé- 
claration do  not  accord  predsely  with  the  facts  proved,  the  déclaration 
may  be  amended  on  payment  of  fifty  shillings  costs  without  préjudice 
to  the  évidence,  and  with  power  to  the  défendant  to  replead  within 
dght  days.    BoudreoM  v.  Lavender,  2  L.  C.  J.  194,  S.  0. 186a 

6.  Where,  in  a  raie  for  péremption,  the  first  name  of  one  of  the  par. 
ties  was  written  "  Louii  "  instead  of  Lewiê  in  the  endorsation  of  the 
fUle — Hdd,  not  to  be  a  fatal  error  as  the  names  were  idem  êonans. 
Farnam  v.  Joyal,  4  L.  0.  J.  128,  S.  0.  1869. 
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8.  In  eâaes  of  amendaient  of  the  dedantion  to  make  it  agrée  wiih 
ihe  hàt  proved^  the  coati  are  at  the  diaoreticm  of  the  ooort  Froihînft 
ham  y.  GObert,  3  L.  0.  J.  136,  S.  0.  1858. 

7.  On  an  oppoaition  to  a  jndgmenty  after  aryi^nment,  certain  reoeipta 
were  fonnd,  ahowing  ihat  the  whole  of  the  amount  had  been  paid. 
The  opposant  then  aaked  to  be  entitled  to  amend  on  payment  of  costa. 
Motion  graiited.  JohmUm  t.  Watts  é  WaHs,  1  L.  0.  L.  J.  122,  S.  C. 
1866. 

8.  If  a  oopy  be  taken  from  a  zegiater  in  the  archiyes  of  the  court  by 
the  prothonotary,  and  he  haa  omitted  to  sign  the  oertificate,  the  court 
will  direct  it  to  be  perfected.  De  Veau  é  Shepkardj  2  Bev.  de  Lég, 
336,  K.  B.  1820. 

8ee  arts.  63, 118, 142  cmU. 

SECTION  IV. 

OF  EXPERTS,  VIEWERS,  REFERENCES  IN  MATTER8  OF  ACCOUNT, 
AND  ARBITKATOR& 

3SM.  Bef  ore  deciding  upon  the  merits  of  the  case,  the 
court  may,  if  necessary,  order  an  extraordinary  inTestigation 
in  the  cases  hereinaf  ter  mentioned,  either  before,  during,  or 
after  the  proof.    C.  S.  L.  C,  o.  83,  8.  81. 

1.  Where  a  queation  arose  conceming  the  ngnatore  to  a  promisaory 
note,  and  motion  waa  made  to  refer  the  oiatter  to  experta — Held,  that 
the  twelfth  title  of  the  Ordinanoe  of  1667  was  in  force  in  Lower  Oan- 
'«da,  althongh  not  employed  for  many  yean,and  that  the  inobservance 
of  a  law  or  ordinance  for  any  length  of  time  did  not  effect  ita  abroga- 
ticm.    Lard  y.  Lawrin  e^  al.  15  L.  0.  E.  452,  0.  0.  1865. 

§  1.  Of  viewera  and  experts. 

19S.  Whenever  the  facts  in  contestation  between  the 
parties  can  only  be  verified  by  view  of  the  object  or  pre- 
HÛses,  or  wheneyer  the  évidence  produced  by  each  party  is 
ccmtradictory,  or  when  the  nature  of  the  contest  requires  it, 
the  court  may,  of  its  own  accord  or  upon  the  application  of 
either  party,  order  the  facts  to  be  verified  by  experts  and 
persons  skilled  in  the  matter. 
13 
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The  order  for  experts  must  specify  clearly  and  distinctly 
àhe  matters  to  be  verified.  1  Pig.  298  ;  Poih.  Proc,  44  ; 
as.  L. a  c.  83,  8,  81  ;  G.  P.  0.  302. 

1.  Experte  may  be  appointed  for  the  purpose  of  examining  aocounts 
and  asoeriaining  their  oorrectness,  and  may  f  umiab  a  balanoe-sheet  of 
the  expenses  and  reoeipte  of  the  business.  Taplin  &  Becket  et  al.,  15 
L.  0.  J.  26,  8.  C.  R  1869. 

2.  In  an  action  of  damages  for  trespass  and  for  outting  timber,  eto. 
on  the  property  of  the  plaintiff,  the  question  tnmed  npon  the  bound- 
ary  Une,  the  property  of  the  one  being  in  Ontario  and  the  other  in 
Québec  The  court  ordered  an  expertise  to  establish  whether  the  tim- 
ber  alleged  to  hâve  been  eut  was  so  eut  on  one  side  or  other  of  the 
line — Held,  reTersing  this  judgment,  that  the  court  had  no  power  to 
name  experte  for  the  purpose  meutioned,  the  line  to  be  established 
bcing  in  the  province  of  Ontario.  Skead  &  McDonnell,  3  R.  0.  43,  Q. 
B.  1872. 

3.  A  motion  to  refer  a  case  to  experte,  before  any  proof  has  been 
adduced,  wiU  be  rejected,  as  the  court  cannot  be  reiieved  of  the  case 
without  necessity.  Bankin  y.  Lay,  5  E.  L.  226,  S.  0.  ;  Sitiums  ▼. 
Bougie,  5  R.  L.  472,  S.  C.  1874. 

39S.  [The  investigation  must  be  made  by  three  experts 
agreed  upon  by  the  parties,  uniess  they  agrée  to  îts  being 
made  by  one  only.]  Ord.  1667,  tU.  21,  Arts.  9, 13  ;  1  Bor- 
nier,  172,  C.  P.  C.  303  ;  1  Couchot,  88. 

] .  Under  the  Code,  the  appointment  of  two  experte  only  is  irregolar, 
and  their  report  though  unanimous,  will  be  rejected.  Ouimet  v.  PicoUe, 
4  R.  L.  702,  C.  0.  1872. 

334.  If,  at  the  time  of  the  order  for  experts,  their  ap- 
pointment has  been  agreed  upon  by  the  parties,  the  order 
records  such  appointment,     1  Cov^chot,  88  ;  C.  P.  C.  304. 

336.  If  the  experts  are  not  agreed  upon  by  the  parties, 
the  court  fixes  a  day  on  which  the  latter  must  attend  be- 
fore the  court  or  judge  in  order  to  appoint  them  ;  and  in  de- 
fault  of  an  order  to  that  effect  either  party  may  summon 
the  other  to  attend  as  aforesaid,  within  reasonable  delay, 
for  ihe  purpose  of  such  appointment.  UrcL  1667,  tU,  21  art. 
9  ;  Pothi&r,  Proc.  44  ;  C.  P.  0.  305. 
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3S6.  [The  parties  are  bound  to  attend  on  the  day  ap* 
pointed,  and  if  they  then  fail  to  agrée  upon  the  three  ex- 
pats  the  court  appoints  such  experts  for  them. 

In  the  case  of  any  of  the  experts  being  validly  recused 
otbers  are  appointed  in  their  stead,  in  the  .manner  above 
prescribed.]  Ord,  1667,  tU,  21,  aH.  9,  Pothier,  45,  C.  P.  C. 
306—309. 

337.  The  grounds  for  recusing  an  expert  are  : 

Relation  or  alliance,  to  the  degi'ee  of  cousin-german  inclu  - 


Intimacy  ; 

Enmity  ; 

Subornation  ; 

Interest  ; 

Being  in  the  domestic  service  or  other  employ  of  one  of 
the  parties  ; 

Being  a  party  in  a  similar  suit,  or  the  attomey  or  agent 
of  a  party ^in  the  case  ; 

And,  generally,  the  grounds  of  exclusion  applicable  to 
witnesses.    Poihier,  Proc.  45  ;  C.  P.  G.  310. 

1.  A  person  who  has  acted  as  expert  in  a  case^  and  whoae  report  has 
been  rejected,  oannot  act  a  second  time  if  lus  appointment  be  objected 
to  on  a  new  expertise,     AucUUre  y.  Low,  5  L.  0.  J.  223,  S.  0. 1861. 

338.  As  soon  as  the  experts  are  named,  either  party  may 
hâve  the  order  served  upon  them,  together  with  a  réquisi- 
tion calling  upon  them  to  be  swom.  Ord,  1667,  tU.  21 
art.  10. 

339.  If  any  one  of  the  experts  neglects  or  refuses  to  be 
swom  or  to  act,  either  of  the  parties  may  summon  the  other 
to  attend  before  a  judge  in  order  that  another  person  may 
be  named  in  the  proper  manner  to  replace  such  expert. 
Pothier,  48,  0.  P.  C,  316. 

330.  The  experts,  before  taking  any  proceedings  in  the 
investigation,  must,  on  pain  of  nuUity,  be  swom  to  perfonn 
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their  functions  with  impartiality  and  to  the  beat  of  their 
abiKty. 

Tlds  oath  must  be  in  writing,  and  be  certified  by  the  per- 
son  who  administers  it. 


FORM  No.  80. 

In  connection  with  article  330. 

The  oath  to  be  admvriiatered  to  EoDperta. 

I,  A.  B.,  of  the  parish  of  ,  in  the  county 

of  (if  there  be  two  or  more  per- 

eons  to  be  swom,  say,  I,  A.  B.,  of  ,  and  I,  C.  D. 

of  )  do  make  oath  and  swear,  that  in  the  prés- 

ence of  E.  F.,  the  plaintiff,  and  Q.  H.,  the  défendant,  named 
in  an  interlocutoiy  judgment  pronounced  in  (hère  vaaert  the 
nome  of  the  comi)  in  the  district  of  ,  bearing 

date  the  day  of  ,  or 

in  their  absence,  after  due  notification  shall  hâve  been  given 
them,  to  attend  at  a  place  to  be  designated,  and  on  a  day 
and  hour  to  be  specifically  named  to  them  respectiTely,  I 
will  f aithfully  proceed  as  an  expert  to  the  view  and  exami- 
nation  required  by  the  said  interlocutory  sentence  ;  and  that 
I  will  truly  report  my  opinion  in  the  premises,  without  fa- 
Your  or  partiality  towards  either  of  the  said  parties  :  So 
help  me  Qod. 

FORM  No.  31. 

In  connection  with  article  330. 

Certificate  to  be  mode  cmA  signed  by  the  Commiaaùm&r,  of 
the  due  a^d/ininietration  of  the  Oath. 

Swom  before  me,  ,  a  commissioner  of  the 

Superior  Court  in  the  district  of  ,  (or  sub- 
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dekgate  aathoiized  by  the  commission,  çr  the  judgment,  oa 
Uiôcase  may  be,  hereonto  aimexed,  as  the  case  may  be) 
at  on  the  day  of  the  month 

of  ,  in  the  year 

1.  A  déclaration  in  the  report  of  arbitrators  that  they  hâve  been 
Bwom,  is  net  of  itself  proof  of  saoh  faot,  and  the  report  will  be  re- 
jected  unless  a  oertificate  be  filed  from  the  person  bef ore  whom  they 
haye  been  swom.  Joseph  y.  OateU,  6  L.  0.  J.  40,  &  11 L.  0.  R.  499, 
8.  C.  1861. 

S81.  The  oath  must  be  taken  bef  ore  a  judge,  or  the  pro- 
thonotary,  before  a  commissioner  of  the  Superior  Court, 
before  an  expert  already  duly  swom,  or  before  any  other 
person  indicated  in  the  order  for  experts.  Poth.  Proc,  46  ; 
CAL.  a  c.  83,  w.  82-3. 

333.  A  copy  of  the  order  for  experts,  together  with  the 
necessary  papers,  must  be  given  to  Ûiem,  after  the  prothono- 
tary  has  taken  a  receipt  therefor.  Ord,  1667,  tit  21,  art. 
10. 


The  experts  are  bound  to  fix  the  time  and  place  at 
which  they  will  proceed  with  the  investigation,  and  to  notify 
the  parties,  allowing  a  delay  of  at  least  three  days  when  the 
distance  from  the  domicile  of  the  parties  respectively  does 
not  exceed  five  leagues,  and  one  day  more  for  every  addi- 
tional  five  leagues.    Pothier,  Proc.  46. 

1.  A  motion  to  set  aside  a  report  of  experts,  on  the  gronnd  that  one 
of  the  parties  had  not  been  notified  to  attend,  was  granted.  Brodie  et  ujb. 
T.  Cowan,  7  L.  0.  J.  96,  S.  0.  1862  ;  Wardle  v.  Beihune,  2  L.  C.  L.  J. 
18,  Q.  B.  1866  ;  WaUrs  y.  Vmmneau,  6  L.  G.  IL  482,  S.  0.  1856. 

2.  If  the  experts  are  ordered  to  yisit  works  in  the  présence  of  the 
parties,  and  they  make  suoh  yisit  without  the  parties,  their  report  will 
he  set  aside.    L'Abbé  y.  Bitchie,  3  Bey.  de  L^.  358,  K.  B.  1818. 

3.  When  two  of  the  arbitrators  change  the  place  of  meeting  or  deli- 
berating,  notice  of  such  change  must  be  giyen  to  the  third.  O'OonneU 
y.  Frigon,  9  L.  0.  J.  173,  &  l  L.  0.  L.  J.  6ô,  S.  0.  1865. 
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SS4.  The  experts  must  hear  the  parties  and  the  witnesses 
in  accordance  with  the  terms  of  the  order  naming  them  ; 
each  of  them  is  authorized  to  administer  the  oath  to  the 
witness  or  the  parties,  as  the  case  may  be,  and  the  witnesses 
are  summoned  to  attend  before  the  experts,  whatever  may 
be  the  distance.     C.  S.  L,  C.  c.  83,  «.  83. 


FORM    No.  39. 

In  connection  with  article  334. 

I 

The  oath  to  be  administered  to  witnesses. 

I  ,  (insert  the  name,  profession  or  quality  and 

place  of  résidence  of  the  vntness,)  do  make  oath  and  swear 
that  I  am  not  related  or  allied  to,  or  a  servant  or  domestic 
of  E.  F.,  the  plaintiff,  or  G.  H.,  the  défendant,  and  that  I  am 
not  interested  in  the  event  of  the  cause  depending  between 
them,  {or,  if  witness  says  he  is,  state  in  whoU  degree  he  de- 
dares  hvmsdf  to  he  related  or  allied  to  either  and  which  of 
the  parties,  or  what  situation  he  holds  in  the  famiiy  of  either 
of  them,)  and  I  do  also  swear  that  the  évidence  which  I  shall 
give  between  the  said  parties  before  the  experts  (or  arbiters 
or  arbitrators,  as  the  case  may  be,)  named  in  the  interlocu- 
tory  judgment  pronounced  by  (hère  insert  the  Tiame  of  the 
court),  in  the  said  cause,  shall  be  the  truth,  and  the  whole 
truth,  and  nothing  but  the  truth  ;  so  help  me  Ood. 

1.  On  a  motion  to  annnl  and  set  aside  a  report  of  arbitrators — HM, 
not  Buffioient  for  the  arbitrators  to  report,  in  the  terms  of  the  nile  by 
which  they  were  appointed,  that  they  had  examined  the  prooeedings  of 
record  in  the  canse,  examined  the  witnesses  of  the  party  under  oath, 
and  deliberated,  but  suoh  report  must  allège  that  the  parties  had  re- 
oeived  due  notice  of  the  meetings  of  the  arbitrators,  or  were  heard  in 
support  of  their  allégations,  and  a  report  omitting  to  allège  suoh  notice 
of  meeting  will  be  annulled  and  set  aside  on  motion  to  that  effect. 
Browntt  al  &  Smith  étal.  Qlu  C.  J.  126,  S.  0. 1866. 
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The  évidence  of  the  witnesses  must  be  taken  down 
in  writing,  certified  and  annexed  to  the  report  of  the  ex- 
perts, and  it  must  mention  whether  the  witnesses  are  related 
or  allied  to  the  parties,  and  in  what  degree,  and  whether 
they  are  in  the  employ  of  either  party,  or  interested  in  the 
stiit.    Ibid,  8.  85. 

1 .  Wbere  the  award  was  made  in  favour  of  the  plaintiff,  and  the  de- 
fendant  moyed  to  set  aside  the  award  on  the  ground  that  none  of  the 
witneflses  were  Bwom,  inasmnch  as  the  arbitrators  had  no  légal 
capacity  to  Bwear  the  witnesaeB — ffeld,  that  under  C.  S  L.  0.  oap.  83, 
tee.  d4,  they  had  Buoh  power,  and  the  motion  was  diâmissed.  Daly 
et  al  T.  Ciimwnghamy^e'L.  0.  J.  242,  S.O.  1862. 

2.  A  report  of  arbitrators  wiU  be  set  aside  and  annulled  on  motion 
when  it  appears  that  a  material  witness  gave  évidence  before  the  arbi- 
trators withont  having  been  previonsly  swrom.  O^ChnnêU  v.  Frigon,  9 
L.  C.  J.  173,  S.  C.  1865. 

3.  And  snch  évidence  afterwards  reduced  to  writing  and  signed  and 
swom  to  by  the  witness  is  irregular,  and  cannot  be  filed  of  record  or 
nsed,  eyen  where  two  or  three  of  the  arbitrators  consent  to  snch  a 
course,    ib.  <fc  1  L.  C.  L.  J.  66. 


[If  ail  the  experts  agrée,  they  make  one  and  the 
«ame  ifeport,  if  not,  each  of  them  makes  his  separate  report, 
if  he  thinks  proper.]  Ord.  1667,  tU.  21,  art,  13  ;  Pothier, 
Proc  47  ;  1  Couchât,  88. 

S37.  The  report  of  the  experts  must  be  made  on  or  be- 
fore the  day  fixed  by  the  court.  It  must  contain  reasons 
and  détails,  so  as  to  enable  the  court  to  appreciate  the  facts  ; 
it  must  also  be  signed  by  the  experts  or  be  in  the  f  orm  of  a 
notarial  orîgiriaL  Law  Reporter,  57;  Rodier  v.  MeroUe,  Mon- 
tréal, 16th  Sept,  1850  ;  Ord.  1667,  aH.  12. 

1.  Arbitrators  mnst  not  only  hear  the  parties  but  must  dedde  the 
matter  in  dispute  before  the  expiration  of  the  raie  of  référence  ;  their 
prooeedings  are  otherwise  void.  OiUey  y.  MiUer,  1  Rev.  de  Lég.  510, 
K.  B.  1811. 

2.  A  material  référence  in  a  suryeyor's  report  to  a  plan  whioh  is  not 
£led,  snffices  to  cause  the  report  to  be  set  aside.  Adams  y.  Chrovd,  2 
L.  C.  J.  203,  S.  C.  1858. 
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3.  When  the  report  of  experts  luui  onoe  been  made,  they  are  fumeU 
offlcioy  and  cannot  of  their  own  motion  make  a  new  report  on  the 
grotind  that  the  first  is  imperfect  or  defective.  Beckham  y.  former,  21 
Lw  0.  J.  38,  S.  0. 1877. 

338.  If  the  experts  delay  or  refuse  to  file  their  report, 
they  may  be  summoned,  with  the  same  delays  as  in  ordin- 
ary  procédure,  by  rule  of  court,  to  shew  cause  why  they 
should  not  be  condemned,  and  even  held  by  coercive  im- 
prisonment,  to  do  so.     C  P.  C,  320. 

339.  The  court  is  not  bound  to  accept  the  opinion  of  the 
experts  nor  that  of  a  majority  of  them.     (7.  P.  G.  323. 

1.  Where  jiutioe  haa  been  done  to  the  parties,  the  court  ooght  not 
to  set  aside  the  report  because  of  formai  irregularities,  or  beoauae  the 
adoption  of  the  report  had  never  been  demanded.  La  Fabrique  de  Ste^ 
Julie  deS.db  Paqiiet,  1  R.  L.  430,  Q.  6.  1869. 

§  2.  Of  références  va  rruxUers  of  account  to  accowntcmte  tmd 
practitionera. 

340.  In  matters  where  aocounts  hâve  to  be  rendered  or 
adjusted,  or  which  require  calculations  to  be  made,  and  in 
matters  of  séparation  of  property,  or  partition  of  community 
or  succession,  the  court  may  refer  the  case  to  one  or  more^ 
persons  skilled  in  such  matters  ;  and  such  persons  are  sub- 
ject  to  the  rules  above  prescribed  conceming  experts. 

Such  accountants  and  practitioners  hâve  the  powers 
given  to  experts  by  the  foregoing  articles,  and  are  bound  to 
follow  the  directions  of  the  court;  and  their  reports  are 
adopted,  homologated  or  rejected  in  the  same  manner  as 
reports  of  experts.    G.  8.  L.  G.  c.  83,  «.  80. 

§  3.  Of  arbitrators. 

341  The  court  may,  of  its  own  motion  or  upon  the  ap- 
plication of  one  of  the  parties,  refer  to  the  décision  of  arbî- 
trators  any  case  of  dispute  between  relations,  conceming 
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partitions,  or  other  matters  of  fact  which  it  is  difficult  for 
the  court  to  appreciate  ;  and  also  any  other  case,  if  the  par- 
ties consent  to  it    Ord.  1566,  are.  83  ;  1  Pig.  248. 

L  The  court  may  refer  to  arbîtration  disputes  between  relation» 
wlien  the  f acts  are  difficult  of  appréciation  without  ita  being  necesaky 
that  the  contettation  should  be  the  result  ci  relationihip.  Boberi  & 
Behari,  21  L.  0.  J.  18,  Q.6. 

S43.  The  preceding  provisions  relating  to  experts  apply 
to  arbitrators,  in  so  far  as  they  are  compatible  with  those 
of  the  présent  paragraph.  Neverthekss,  arbitrators  need 
net  be  swom  unless  the  order  appointing  them  requires  it. 
1  Pig.  249. 

S43.  Arbitrators  can  only  adjudicate  upon  the  matters 
submitted  to  them. 

They  are  bound  to  observe  the  same  formalities  as  ex- 
perts in  the  investigation  of  facts,  according  to  articles  334 
and  385,  unless  they  are  at  the  same  time  appointed  media- 
tors,  bat  they  are  not  bound  to  give  the  reasons  of  their 
décision. 

They  cannot  award  costs,  unless  the  court  has  empowered 
them  to  do  80.     1  Pig,  248. 

1.  Where  the  matter  in  issue  in  a  suit  was  ref  erred  to  arbitratora— 
Heldy  on  motion  to  homologate  the  award,  that  where  the  award  did 
not  embrace  ail  the  material  points  submitted  to  the  arbîtration  or  if 
it  ihowed  that  the  arbitrators  had  ezceeded  the  limits  of  their  powers, 
itwould  be  set  aside.  Tate  et  al,  y.  James  et  al,  d:  E,  contra,  1.  L.  C. 
J.  161,  S.  C.  1857. 

2.  Arbitrators  hâve  no  right  to  pass  upon  costs.  UrguKart  v.  Moore, 
18L.C.  J.  71,  S.  C.  1874. 

3.  So  much  of  the  award  as  pretended  to  décide  on  the  question  of 
costs  will  be  rejected.    MeKewnaT.  Tabb,  2  L.  C.  J.  190,  C.  0. 1858. 

4.  Where  the  mie  appointing  arbitrators  authorizes  them  to  settle- 
the  questien  of  costs  the  court  will  notdisturb  their  award  as  to  costs.. 
MeQMm  ▼.  DalUm,  IL  C.  L.  J.  Ô3,  S.  0. 1866. 
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5  4.     Général  provisions  applicable  to  the  three  precedvag 
paragraphs, 

344.  [Experts,  accountants,  practitioners,  and  arbitra- 
tors,  may  demand  that  the  amount  of  their  rémunération, 
•oosts  and  disbursements  be  paid  into  court  previously  to  the 
opening  of  their  report  and  subject  to  the  order  of  the 
court. 

If  they  do  not  demand  this  deposit  they  hâve  a  recourse 
against  ail  the  parties  of  the  suit  jointly  and  severally.] 

1.  An  arbitiator  cannot  claim  his  fées  as  suoh  if  he  hâve  not  made 
iiis  report  within  the  delays  mentioned  in  the  agreement,  and  if  he 
hâve  not  named  his  award,  and  notified  the  parties  thereto,  and  that, 
even  when  at  the  time  of  the  agreement  to  refer  the  matter  in  dispute 
to  arbitration,  the  party  for  whom  he  was  actiog  yerbally  promised  to 
pay  him  so  much  a  day  for  ail  the  time  he  would  act  as  such  arbitra- 
tor.    MaytMrd  v.  Marm,  16  L.  0.  J.  140,  C.  C.  1873. 

2.  A  surveyor  is  entitled  to  his  fées  although  his  report  is  set  aside 
on  the  gronnd  that  he  had  not  been  swom.  Br<idy  y.  AtchÂsany  1  L.  C. 
L.  J.  112,  S.  C.  1866. 

3.  An  expert  named  by  one  of  the  parties  or  by  the  court  at  the 
.cequest  of  one  of  the  parties  has  no  reooorse  for  his  fées  against  the 
other  parties.  Broum  v.  Waïlace,  3  L.  C.  J.  60,  11  L.  C.  B.  182,  Q.  B. 
1860. 

4  When  a  surveyor  commits  a  notable  error,  on  aocount  of  which 
his  report  is  set  aside,  he  cannot  claim  fées.  Beaudry  y.  TomcUty  et 
a?.  17  L.  C.  J.  176,  C.  C.  1873. 

6.  Experts  cannot  detain  their  report  until  their  fées  are  paid,  but 
they  may  moye  that  a  sum  be  paid  into  court  to  secure  their  fées  be- 
fore  they  begin  to  report  ffoyt  y.  Toàd^  3  Reg  de  Lég.  367,  K.  B. 
1809. 

345.  The  party  who  intends  to  avail  himself  of  a  report 
of  experts,  practitioners  or  accountants  must  make  applica- 
tion to  hâve  it  received  ;  and  if  the  opposite  party  desires 
to  take  advantage  of  any  inf  ormalities  or  causes  of  nullity 
therein,  he  must  do  so  by  a  counter-application.  Poih, 
J^roc.  47;  Contra.  Ord.  1667,  tU.n,  art  14. 
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1.  A  report  of  experts  cannot  be  amended  on  motion  by  either  party  ; 
but  either  party  may  move  for  a  new  visit  by  the  experts,  or  for  a 
new  expert  and  a  new  report  Dumontier  y.  Coutière^  3  Rey.  de  Lég. 
368,  K.B.,  1812. 

346.  If  a  report  of  experts,  practitioners  or  accountants 
is  free  f rom  inf ormalities  or  causes  of  nullity,  it  is  received, 
togetber  with  the  dépositions  and  documents  annexed,  as 
part  of  the  évidence  in  the  case.    C,  de  Pa/ris,  184. 

34T.  In  the  case  of  an  award  of  arbitrators,  the  party 
int^nding  to  avail  himself  of  it  may  apply  for  its  homologa- 
tion and  for  judgment  in  conformity  with  it.  The  other 
party  cannot  oppose  it  except  by  an  application  to  hâve  the 
report  declared  inadmissible  on  the  ground  of  inf  ormality 
or  same  other  cause  of  nullity. 

1.  Where  motion  was  made  to  homologate  a  report  ol  arbitrators, 
and  the  adverse  party  moved  to  set  it  aside  on  the  ground  that  he  had 
not  had  notice,  and  filed  an  affidavit  to  that  effect,  which  was  unoontra- 
dicted — Hddf  that  his  motion  must  be  granted.  McCvUoch  y,  McNtvin, 
«L.C.  J.  267,1862. 

SECTION  V. 
OF  TRIAL   BY  JURY. 

§  1.  Preliminary  provisions. 

348.  A  trial  by  jury  may  be  had  in  ail  actions  founded 
on  debts,  promises,  or  agreements  of  a  mercantile  nature, 
either  between  traders  or  between  traders  and  non-traderi  ; 
aûd  aiso  in  ail  suits  for  the  recovery  of  damages  resulting 
from  Personal  wrongs,  or  from  offenses  or  quasi-offences 
against  moveable  property.  6  L.  C,  M.  406  ;  G  S.  L  C.  c.  82, 
«.26;aP.  i.  813. 

Fuiton  V.  Stevenson,  13  L  C.  J,  112. 

1.  Where  a  trial  by  jury  was  had  before  issue  was  joined  the  yerdiot 
was  set  aside  on  a  writ  of  error.  WurttUe  v.  Arcand^  Rev.  de  Lég. 
212,  Q.  B.  1848. 
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2.  In  an  action  for  the  non-delivery  of  a  cargo  whioh  the  défendants, 
who  were  merchanta,  had,  as  alleged  in  the  déclaration,  bargained 
and  8old  to  the  plaintiff,  a  blacksmitli,  a  trial  by  jury  might  be  bad. 
Hunt  V.  Bruce,  P.  R.  3. 

3.  In  an  action  en-déelaraiûm  depaiemitéy  conpled  with  damages,  trial 
by  jury  will  not  be  granted.  Clarke  y.  McOmth,  1  L.  C.  J.  5,  S.  0. 
1866. 

4.  Nor  in  an  action  for  damages  caused  to  the  plaintifTs  horse,  as 
the  wrong  is  not  personal.  Dérocher  y.  Meunier ,  1  L,  C.  J.  290,  S.  0. 
1867. 

6.  An  action  of  damages  by  two  professions!  men  against  two  mer- 
chants  for  breach  of  contract  to  purchase  real  estate  is  not  of  a  com- 
mercial nature,  and  therefore  mot  susceptible  of  trial  by  jury,  and  so 
much  of  the  pleadings  as  pray  for  a  jury  trial  will  be  rejected  on  mo- 
tion.   AhhoU  et  cd.  y.  MeUdehom  et  al,,  2  L.  C.  J.  283,  S.  C.  1868. 

6.  In  an  action  between  two  merdiants  for  the  reyendication  of 
goods  which  had  been  stolen,  a  jury  trial  was  not  allowed.  FawceU  et 
(d  y.  Th<mp8<m  et  al,  3  L.  C.  J.  229,  S.  G.  1869  ;  Damdêon  y.  MoffiM 
et  al.  ibid. 

7.  Trial  by  jury  may  be  had  in  an  action  by  a  printer  arising  out  of 
matter  connected  with  his  business.  Lovell  y.  Campbell  et  al»  6  L.  C.  J. 
116,  S.  0.  1861. 

8.  An  action  en  reddition  de  compte  between  two  successions  is  not 
susceptible  of  trial  by  jury.  Mavm  et  aL  y.  Lambe,  6  L.  C.  J.  330,  S. 
0.  1861. 

9.  In  an  action  on  acknowledgment  of  a  loan  made  by  a  non-trader 
to  a  commercial  ûrm,  a  trial  by  jury  was  refused.  WishoAJO  y.  Gilmowr 
étal.  6  h,  C.  J.  320  ;  13  L.  C.  R.  94,  S.  C,  16  L.  C.  R.  177,  Q.  B. 
1862. 

iO.  Where  action  was  brought  by  a  non-commercial  corporation 
against  a  trading  firm  for  the  recoyery  of  an  oyer-oharge  on  freight, 
the  aame  judge  granted  a  jury-trial,  ffer  Majesty*8  Principal  Secretary 
of  State  for  the  War  Department  é  Edmonston  e^  al.  6  L.  0.  J.  322, 13 
L.  0.  R.  79,  S.  C.  1862. 

11.  And  where  two  actions  are  joined  in  the  one  suit — the  one  com- 
mercial and  the  other  non-commercial — a  trial  by  jury  will  be  refuaed. 
Mann  et  al.  y,  Lambe,  6  L.  C.  J.  76,  Q.  B.  1862. 

12.  A  demand  by  a  husband  for  possession  of  his  wife  who  had  gone 
to  liye  with  her  father  coupled  with  a  demand  for  damages,  may  be 
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tried  by  a  jury.     Compte  ▼.  Chrcea^,  8  L.  C.  J.  131  ;  14  L.  C.  B.  446, 
&C.  1864. 

L3.  In  an  action  on  a  promiBsory  note  when  some  of  the  endonera 
laed  were  traders  and  othen  non-traders,  and  when  the  défendants 
aerered  in  their  defenoe,  trial  by  jury  was  allowed  on  ail  the  issues  at 
oBoe.     Ewn*wnl  t.  WUhal,  15  L.  0.  R.  126,  Q.  B.  1864. 

14.  An  action  against  a  trader  by  a  carter  for  the  drowning  of  the 
latter's  horses  is  not  triable  by  a  jury.  Toland  y.  Speticer,  15  L.  0.  J. 
221,  S.  C.  1871. 

S49.  It  is  bad  at  the  option  of  either  of  the  parties,  when 
ihe  amoant  daimed  by  the  suit  exceeds  two  hondred  dol- 
lars, and  onlj  upon  the  issues  raised  upon  the  merits  of  the 
case.    a8,L.C.c.8S,s.26,%2,(md8.29;  aP.X.494. 


I.  The  option  is  made  either  in  the  déclaration  or  in 
the  pleas,  or  by  a  spécial  application  to  the  court  within  four 
days  after  issue  joined,  or,  if  thèse  four  days  expire  out  of 
teim,  the  application  may  be  made  on  the  first  day  of  the 
next  tenu,  provided  notice  be  given  to  the  opposite  party 
within  four  days  after  issue  joined.  64th  Rvle  of  P.  ;  C.  P 
L.  494-5  ;  6ih  L.  C,  J.  115, 116,  38,  39. 

If  there  is  no  articulation  of  facts,  the  inscription  cannot 
take  place  until  fîve  days  after  issue  joined. 

L  Where  under  the  64th  Rule  of  Practice  of  the  Superior  Court 
reqoiring  option  of  trial  by  jury  to  be  made  by  déclaration,  pleas  or 
motion  within  four  days  after  issue  joined,  issue  had  been  joined  on 
the  twenty-fourth  day  of  January  and  notice  of  motion  of  option  had 
been  given  to  the  opposite  attomey  on  the  twenty-eighth  of  Janu- 
siy,  and  motion  had  been  accordingly  made  on  the  seventeenth  of 
February  f ollowing,  being  the  nearest  day  when  such  motion  could  be 
msde— If  eZd,  that  the  parties  moTing  had  substantially  oomplied  with 
the  requirements  of  the  said  Rule  of  Praotioe.  Areand  v.  The  Mont- 
nd  cMd  New  York  Baikoay  Compawy,  6  L.  0.  J.  38,  S.  C.  E.  1854. 

2.  A  motion  for  a  jury  trial  cannot  be  granted  until  after  the  issues 
ne  perféoted.  ffart  et  al  y.  The  Narthem  Imuranoe  dmpan^  18  L. 
0.  J.  180,  &  0.  1873. 

3.  Motion  for  a  spécial  jury  made  after  the  dekys  prescribed  by  the 
Billes  of  Pïactice  wiU  be  rejected.  Wileon  y.  The  State  Fvre  Jrwurance 
Company,  12  L.  0.  E.  96,  S.  0. 1861. 
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4.  The  option  of  trial  by  jury  made  in  the  plaintifTs  answer  can 
avail  him  only  as  a  notice  to  the  opposite  party  ;  and  must  be  f oUowed 
by  a  spécial  application  to  the  court  wifchin  four  days  af ter  issue  joined, 
or  not  later  than  the  first  day  of  the  foUowing  tenu.  Matthe^os  v.  The 
Northern  Insuratice  Company.     14  L.  C.  J.  138,  S.  C.  1870. 

5.  The  service  within  four  days  after  issue  joined  on  amended 
pleadings,  of  a  notice  of  motion  praying  acte  of  the  option  of  the  maker 
to  hâve  a  trial  by  jury,  and  the  making  of  such  motion  subsequently, 
are  a  sufficient  compliance  with  this  article  of  the  Code.  Browt^  v. 
The  In^fferial  Fvrt  Intura/nce  Company.    20  L.  C.  J.  179.  Q.B.  J875. 

351.  The  jury  is  composed  and  summoned  in  the  manner 
hereinafter  provided,     C.  S.  L.  C.  c.  83,  8.  30,  C.  P.  L.  493. 

3S9.  No  trial  by  jury  îs  fixed  until  the  court  or  judge, 
upon  the  motion  and  suggestion  of  the  party  claiming  the 
same,  bas  assigned  the  fact  or  facts  to  be  enquired  into  by 
the  jury,  and  bas  decided  ail  issues  raised  respecting  the 
quality  of  the  parties.     C.  S.  L.  C.  c.  83,  as.  29,  31. 

3S3.  Each  party  must  fiimish  the  judge  with  a  statement 
of  the  facts  which  he  considers  ought  to  be  submitted  to  the 
jury.    Ibid.  8.  31. 

3Sf .  The  assignment  of  the  facts  may,  however,  be  dis- 
pensed  with,  by  consent  in  writing  of  ail  the  parties  to  the 
suit.    Ibid.  8.  32. 

SffS.  The  trial  must  be  had  at  the  place  where  the  suit 
is  brought,  unless,  for  sufficient  cause,  the  court  or  judge 
orders  that  it  shall  be  held  in  another  district  ;  and  in  such 
case  the  verdict  is  retumed  with  the  record  to  the  place 
where  the  suit  was  commenced. 

3<S6.  In  any  suit  for  damages  brought  against  a  public 
officer  by  reason  of  any  illégal  act  donc  by  him  in  the  per- 
formance of  his  functions,  he  may  apply  to  hâve  the  trial 
take  place  in  another  district,  upon  shewing  that  the  case 
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cannot  bé  tried  impartially  and  without  préjudice  in,  tbe 
district  in  which  tbe  suit  is  brought. 

This  application  may  be  granted  either  by  ihe  court  or  by 
a  judge,  and  the  venue  changed  accordingly.  (7.  8,  L.  C,  c. 
83, «.28;  c.  101,  8.  8,  §  3. 

§  2.  0/  the  jury, 

S97.  The  prothonotary  of  the  Superior  Court  in  each 
district  is  bound  to  make  a  list  of  the  persons  qualified  to 
serve  as  jurors  in  civil  causes,  by  taking  from  the  list  de- 
posited  in  his  office  of  persons  qualified,  according  to  the 
tenus  of  the  statute,  to  serve  as  grand  jurors  in  criminal 
cases,  and  in  the  order  in  which  they  then  are,  the  names  of 
aQ  persons  residing  within  a  distance  of  five  leagues  from 
the  court.    27  é  28  Vie.,  c.  41,  s.  9,  §  1,  2. 

1.  Where  the  prothouotaiy  had  prepared  a  list  of  jurors  in  obe- 
dienoe  to  an  order,  and  the  order  was  BQbsequently  set  ande  on  ac- 
oount  of  '  irr^^nlarities,  and  the  list  was  used  in  another  case,  it  waa 
hdi  in  review  that  the  jury,  on  a  subséquent  order  in  the  first  case, 
should  be  taken  from  the  same  list.  FhUUpstall  y.  Dwvai,  3  R.  L.  29, 
8iC.  R.,  1871. 

SS8.  The  qualification  required  for  such  jurors  is  that 
they  must  be  maies  of  fuU  âge,  proprietors  of  real  property 
of  the  assessed  value  of  two  thousand  dollars,  or  tenants  of 
real  property  of  the  assessed  annual  value  of  two  hundred  ^ 
dollars,  in  cities  or  towns  of  at  least  twenty  thousand  seuls  ; 
and  in  any  other  municipalities  they  must  be  owners  of 
real  property,  of  the  assessed  value  of  one  thousand'  dollars, 
or  tenants  of  real  property  of  the  assessed  annual  value  of 
one  hundred  '  dollars.  Any  justice  of  the  peace  may  be  a 
juror.    Ibid.  a.  2,  §  2, 3. 

1  Now  $300  ;— 32  V.  c.  22,  s.  2  (Que.)  «  Now  81,600.  Ibid. 
»  Now  $150.  Ibid. 


Digitized  by 


Google 


508  OP  THE  JURY,  ARTS,  859-360. 

359.  FersoDs  cannot  be  jurors  : 

1.  Who  bave  not  the  quaÛfications  and  conditions  reqoired 
by  the  two  preceding  artides  ; 

2.  Who  are  afflicted  with  blindness,  deafiiess  or  anj  other 
physical  infirmity  incompatible  with  the  diacharge  of  die 
duties  of  a  juror. 

3.  Who  are  arrested  or  under  bail  upon  a  charge  of  trea- 
son  or  f elony,  or  who  bave  been  convicted  thereof . 

4.  Who  are  aliéna,  except  in  cases  where,  according  to 
law,  one  half  of  the  jury  must  be  composed  of  aliens.  Ibid. 
s.  2,  §  3. 

360.  The  f ollowing  persons  are  exempt  [absolutely]  from 
serving  as  jurors  : 

Members  of  the  clergy  ;, 

Members  of  the  Executive  Council,  of  the  Législative 
Oouncil,  or  of  the  Législative  Assembly  ; 

Fractising  advocates  and  attomeys  ; 

Frothonotaries,  derks  of  the  Feace  and  derks  of  the  Cir- 
cuit Court  ; 

Sheriffs  and  coroners  ; 

Officers  of  Her  Majesty's  courts  ; 

Qaolers  and  keepers  of  bouses  of  correction  ; 

Officers  of  the  army  and  navy,  on  f  ull  pay  ; 

Filots  duly  licensed  ; 

Schoolmasters  not  exercising  any  other  profession  ; 

[Ail  persons  employed  in  the  running  of  railway  trains  ;] 

The  foUowing  persons  are  exempt  from  serving  as  jurors 
provided  they  bave  given  notice  of  their  intention  to  daim 
such  exemption  in  the  manner  provided  by  the  Act  27  &  28 
Vie,  c.  41,  s.  3  : 

Fersons  above  sixty  years  of  âge; 

Ail  persons  in  the  dvil  service  of  the  govemment,  acting 
under  impérial  or  provincial  appointment  ; 

Officers  of  the  customs  ; 

Fersons  employed  in  the  public  offices  ; 
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Persons  in  the  service  of  the  Post-office  ; 
Âll  persons  who  hâve  been  in  military  service  for  a  period 
of  seven  years  ; 
Fhysicians,  surgeons,  and  apothecaries  ; 
Cashiers,  tellers  and  accountants  of  incorporated  banks  ; 
Uastei*8  and  crews  of  steamboats  ; 
Ail  persons  employed  in  the  working  of  grist-mills  ; 
Firemen  and  Volunteers. 

33  Vie,  c  13  (Que.) 

*'  The  f ollowing  shall  likewise  be  absolutely  exempt  : 

1.  Members  of  the  Priyy  Conncil,  or  of  the  Senate  or  of  the  Hoiue 
of  CommoDB  of  Canada,  or  persons  in  the  employ  of  the  Goyemment 
of  Canada; 

2.  Membera  of  the  ExecotiTe  Oounoil,  Legisktive  Oouncil  or  Legis- 
latiye  Assembly  of  Québec,  or  persons  in  the  employ  of  the  €k>yer»* 
ment  of  Qnebeo,  or  the  Législature  thereof  ; 

3.  The  Clerk,  Treasnrer,  and  other  municipal  officers  of  the  Cities., 
d  Québec  and  Montréal  ; 

4.  Officers,  non-commissioned  officers,  and  priyates,  of  the  active 
militia; 

5.  Registrars  ; 

6.  The  persons  mentioned  in  section  twenty-three  of  the  Act  fourth 
and  fifth  Victoria,  chapter  ninety  "  (Mambers  of  the  Counoil  and 
Board  of  Arbitration  of  the  Montréal  Board  of  Trade). 

ï6t  Tte  list  of  jurors  for  civil  cases  is  revised  from  time 
to  time  by  the  prothonotary  according  to  the  list  of  granc} 
jnrors  for  criminal  cases,  by  striking  out  the  names  of  de- 
ceased,  absent  or  disqualîfied  persons,  and  adding  the  names . 
of  new  persons  qualified  to  serve  as  jurors,  [and  also  by 
Btriking  out  the  names  of  ail  those  whom  the  sheriff  retums 
in  any  case  pending  as  dead,  absent,  or  incompétent,  or  who 
are  declared  by  the  court  to  be  so.]  27,  28  F,  c.  41, 8.  9,  §  1, 
2.    See  aho,  82  F.  c.  22  (Que.) 

§  3.  Of  the  spécial  list  and  the  striMng  of  the  pamel. 

86*.  The  court,  upon  motion  of  either  of  the  parties, 
may  fix  a  day  for  striking  the  panel  and  another  day  for  tha<. 
14 
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trial,  either  in  term  or  in  vacation,  and  may  order  the  sum- 
moning  of  a  jury  to  try  the  issues,  either  at  the  place  where 
the  court  is  held  or  in  any  other  district,  according  to  cir- 
cumstances,  and  may,  in  the  latter  case,  order  the  record  to 
be  sent  to  the  prothonotary  of  the  court  in  such  district. 
a/S.i.ac.  83,8.  27;  64^h  Mule  of  P. 

363.  If  the  suit  be  of  a  mercantile  nature,  the  jurors  to 
be  summoned  are  taken  and  selected  only  f rom  amongst  the 
persons  speaking  the  required  language,  who  are  designated 
in  the  jury-list  as  merchants  or  traders,  and  in  the  order  in 
which  they  stand  upon  the  list  ;  and  in  cases  where  one  of 
the  parties  is  not  a  trader,  and  objects  to  a  jury  composed 
wholly  of  traders,  the  court  or  judge  may  order  that  one- 
half  only  of  the  jury  be  composed  of  traders. 

If  there  are  not  upon  the  jury-list  the  number  of  mer- 
chants  or  traders  that  ought  to  be  summoned  to  form  the  jury, 
the  spécial  list  is  cotopleted  by  taking  other  names  from  the 
jury-list  in  the  order  hereinbefore  prescribed.  27,  28  V,  c. 
41,  a.  9,  §§4,  5,  6, 11. 

364.  Upon  the  application  of  either  of  the  parties,  if  the 
opposite  party  does  not  object,  tlie  court  or  judge  may  order 
the  jury  to  be  composed  exclusively  of  persons  speaking  the 
French  language  or  of  persons  speaking  the  English  language. 
If  the  parties  are  of  différent  origins,  and  one  of  "them  de- 
manda a  jury  de  meddetate  linguœ,  the  court  or  judge  orders 
the  jury  to  be  composed  in  equal  numbers  of  persons  speak- 
ing the  French  language  and  of  persons  speaking  the  English 
language.    IHd.  §§  7-8. 

36ff .  The  motion  for  the  fixing  of  a  day  for  trial  must  be 
accompanied  with  a  deposit  in  the  hands  of  the  prothonotary, 
of  the  amount  fixed  by  the  court.     65th  Rule  of  P. 

1.  The  deposit  need  not  be  made  bef ore  the  motion  for  a  venirefactoêf 
and  the  motion  will  not  be  entertained  until  after  the  facts  to  be  Bub- 
mitted  to  the  jury  hâve  been  defined.  GUus  v.  DenU  etoLlÙJxCR, 
299,1866. 
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Af  ter  the  granting  of  such  motion  by  the  court  or 
judge,  the  prothonotary  takes  from  the  list  of  jurorsfor  civil 
matters,  commencing  with  the  name  of  the  first  juror  having 
the  required  qualifications,  following  that  of  the  last  juror 
[included  in  the  spécial  list  last  previously  made]  the  names 
of  forty-eight  jurors,  whose  names  ai^  first  on  the  list,  hav- 
ing, in  the  spécial  cases,  the  qualifications  required  according 
to  the  order  of  the  court  or  judge,  and  makes  a  spécial  list 
thereof,  to  form  part  of  the  record  in  the  case.  C,'S.  L.  C 
c.  84,  8.  43  ;  27-28  F.  c.  41,  «.  9,  §  3  ;  3  Blackstone,  358. 

367.  Upon  the  day  and  at  the  hour  fixed  for  striking  the 
panel,  the  parties  must  attend  for  that  purpose  at  the  pro- 
thonotary's  office.    69ih  and  71st  Rule  of  P, 

368.  Each  party  strikes  altemately  from  the  spécial  list 
prepared  by  the  prothonotary  the  name  of  one  of  the  persons 
therein  designated,  to  the  number  of  twelve  each,  paraphing 
each  name  struck  out,  and  the  twenty-four  names  then  re- 
maining  form  the  panel  from  which  the  twelve  jurors  who 
are  to  serve  in  the  case  are  taken.  3  Blackstone,  369  ;  27- 
28  V.  c.  41,  8.  9,  §  9. 

369.  In  the  case  of  articles  363  and  364,  neither  party 
can  strike  out  the  names  of  more  than  six  persons  speaking 
the  French  language  nor  more  than  six  persons  speaking  the 
English  language,  or  the  names  of  more  than  six  traders  or 
non-traders,  as  the  case  may  be.     27-28  F.  c.  41,  8,  9,  §  10. 

370.  If  either  of  the  parties  fails  to  attend  for  the  pur- 
pose  of  striking  the  panel,  the  prothonotary  may  strikè 
twelve  names  from  the  spécial  list  on  his  behalf,  observing 
the  rules  prescribed  in  the  preceding  article.  Lu8h*8  Prac- 
tice,  447;  llstRuleofP. 

371  [If  the  party  who  has  demanded  a  trial  by  jury  fails 
to  proceed  upon  his  demand,  the  opposite  party  may  either 
adopt  the  necessary  proceedings  for  summoning  a  jury  or 
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may  obtain  leave  from  the  court  or  a  judge  to  inscribe  the 
case  for  proof  in  the  manner  indicated  in  the  chapter  on 
proof.] 

1.  An  action  for  damages  arising  out  of  a  malicious  prosecution,  in 
not  of  a  mercantile  nature,  and  the  parties  will  not  be  entitled  to  a 
jury  oomposed  exclusively  of  merohants.  Foga/rty  y,  Mùrrow  et  al.  5  h, 
C.  J .  222,  S.  0.  1860. 

§  4.  Ofihe  sv/nmuma  ofjurors. 

373.  As  soon  as  the  panel  is  formed  in  the  manner  pre- 
scribed  in  the  preceding  section,  the  prothonotary  delivers 
to  the  party  who  applies  for  it  a  writ  of  Venire  Fadas,  in 
the  name  of  the  sovereign,  signed  by  such  prothonotary  and 
sealed  with  the  seal  of  the  court,  ordering  the  sheriff  to 
summon  the  twenty-four  persons  whose  names  compose  the 
panel  ;  and  a  copy  of  such  panel  is  annexed  to  the  writ. 
LusKs  Practice,  173  ;  3  Blackstone,  368. 

373.  The  jurors  must  be  summoned  at  least  four  days 
before  the  time  fixed  for  the  trial.  G.  8.  L,  C.  c.  84,  s.  44  ; 
27-28  F.  c.  41,  8.  9,  §  12. 

374.  The  sheriff  is  not  bound  to  leave  a  copy  of  the  writ 
of  Venire  Fadas  with^  each  person,  but  merely  a  notice 
under  his  signature,  summoning  him  in  virtue  of  such  writ, 
to  appearupon  the  day  and  at  the  hour  fixed  for  the  trial. 

This  notice  must  give  the  names  of  the  parties  to  the  case^ 
the  names,  occupation  and  résidence  of  the  person  summoned 
as  a  juror,  the  day,  place  and  hour  fixed  for  the  trial,  the 
summons  to  appear  as  juror,  the  date  of  the  writ  of  Venire 
Fadas,  the  date  of  the  notice,  and  the  signature  of  the  officer 
to  whom  the  writ  is  addressed. 

S7ti.  A  retum  of  service  of  such  writ  must  be  made  in 
the  same  manner  as  that  of  ordinary  summonses. 
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§  5.  Ofihe  formation  of  the  jriry  and  of  challenges. 

376.  On  the  day  fired  for  the  trial,  the  persons  sum- 
moned  as  jurors  must  appear  at  the  appointed  hour,  at  the 
place  where  the  court  is  held,  under  a  penalty  not  exceeding 
[twenty-five*  dollars,]  which  may  be  immediately  imposed 
by  the  court,  and  is  levied  by  the  sheriff  on  the  goods  and 
<5hattels  of  the  person  so  fined  ;  and  in  default  of  sufficient 
goods  and  chattels,  such  person  may  be  imprisoned  for  a 
period  not  exceeding  fifteen  days. 

The  court  may,  however,  for  good  cause  shewn,  reduce  or 
«ntirely  remit  such  penalty  or  imprisonment.  27-28  F.  c.  41^ 
«.21,  §2. 

33  Vie.  c.  13  {Que.). 

^  3.  When  more  than  one  member  of  any  commercial  firm  hâve  been 
tammoned  to  attend  as  jurors,  before  any  court,  or  upon  any  trial  in 
^TÛ  or  criminal  cases,  the  court  or  judge  presiding  at  such  trial  may, 
in  his  discrétion,  exempt  ail  the  members  except  one  of  such  firm,  not- 
withstanding  that  no  notice  may  hâve  been  given  of  the  intention  to 
daim  exemption." 

877.  As  soon  as  the  case  is  called  on  the  appointed  day, 
the  writ  of  Venire  Faciaa  is  retumed,  and  after  the  jurors 
summoned  hâve  been  called  and  a  sufficient  number  to  f orm 
a  jury  are  in  attendance,  either  party  may  challenge  the 
array,  either  on  the  ground  that  the  officer  to  whom  the 
Venire  Faoias  was  addressed  is  interested  or  concemed  in 
the  suit,  or  on  the  ground  of  such  causes  of  nuUity  as  may 
be  found  in  the  summoning  of  the  jurors  or  the  making  up 
of  the  lists  or  panel  G.  S.  L.  C.  c.  84,  «.  45  ;  Arch.  Prao. 
204-7  ;  Kennedy  Jury  Trials,  101  ;  3  Blackstone,  359  ;  0. 
P.  L.  497-500-501. 

878.  This  challenge  must  be  in  writing,  stating  the  causes 
of  nuUity  relied  upon,  and  must  conclude  by  demanding 
that  the  panel  be  quashed.    Arohbold,  207. 

♦  Now  $100  by  33  V.  c.  13,  s.  2  (Que.). 

Digitized  by  VjOOQIC 


214    FORMATION  OF  JURY  AND  CHALLENGES,  ARTS.  379-384. 

379.  The  presiding  judge  décides  the  challenge,  and  may,, 
if  necessary,  order  the  facts  upon  which  it  is  based  to  be 
substantiated  on  oath.    Ibid.  208. 

380.  Tf  the  challenge  is  pronounced  to  be  valid,  the  party 
who  applied  for  a  trial  by  jury  must  obtain  the  issuing  o£ 
another  Venire  Facias. 

381.  K  there  is  no  challenge  to  the  array,  or  if  such 
challenge  is  overruled,  the  prothonotary,  in  order  to  f  orm  the 
jury,  proceeds  to  the  calling  and  swearing  of  twelve  of  the 
persons  snmmoned,  following  the  order  in  which  they  appear 
on  the  panel,  unless  the  judge  orders  otherwise,  saving  the 
cases  mentioned  in  article  393.     (7.  S,  L.  0,  c.  84,  8.  43. 

383.  Either  of  the  parties  may  challenge  fcw:  cause,  any 
person  called  to  f  orm  part  of  the  jury,  before  such  person  is 
swom.     3  Blackstoney  359  ;  (7.  P.  L,  500. 

383.  The  causes  of  challenge  to  the  poils  are  either  prin- 
cipal or  to  the  favour.  Archbold,  205  ;  3  Blackstone,  361  et 
seq.;  C,  P.  X.  602. 

384.  The  causes  of  principal  challenge  are  : 

1.  Want  of  qualification  of  the  person  summoned;  C,  S^ 
L.  C.  c.  84, 8.  22  ;  Kennedy,  95  ;  Archbold,  202. 

2.  Eelation  or  affinity  with  one  of  the  parties  to  the  de- 
gree  of  cousin-german  inclusively  ;  Archbold,  205-6. 

3.  Interest  in  the  suit  ;  Ibid,  206. 

4.  That  he  has  examined  into  the  matter  in  dispute  as  an 
arbitrator  named  by  one  of  the  parties  ;  Ibid, 

6.  That  one  of  the  parties  has  wrought  upon  the  juror  and 
given  him  money  or  other  things,  in  order  to  obtain  a  ver- 
dict in  his  favour  ;  Ibid, 

6.  That  the  juror  is  infamous,  or  attainted  of  felony  or 
convicted  of  peijury.     Archbold  ^  Kennedy,  loc.  cit. 
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385.  Jurors  may  be  challenged  for  causes  of  lesser  im- 
portance, which  indicate  a  probability  or  give  lise  to  a  sus- 
picion tbat  they  are  biassed  in  favour  of  or  against  one  of 
the  parties,  and  such  challenges  are  to  the  favor.  Arch-' 
hold,  2(f7  ;  Kermedy,  98. 

386.  Principal  challenges  are  tried  by  the  court  ;  chal- 
lenges to  the  favour  are  tried  in  the  manner  hercinafter  ex- 
plained,    Arckbold,  207-8. 

S8T.  If  two  jurors  or  more  hâve  already  been  swom,  they 
try  ail  c^iallenges  to  the  favour  ;  if  two  hâve  not  been  swom, 
the  Court  appoints  two  disinterested  persons,  who  are  swom 
to  try  the  challenge  impartially,  and  who,  together  with  the 
first  juror  swom,  if  orie  has  been  swom,  décide  upon  it  and 
upon  any  other  challenges,  until  two  jurors  hâve  been  swom. 
Archbold,  -208  ;  3  Blackstone,  363.  •    ' 

388.  The  juror  himself  may  be  examined  on  oath  as  to 
the  matter  of  the  challenge,  pi'ovided  it  does  not  tend  to  his 
dishonour  or  discrédit.  Arckbold,  208  ;  3  Blackstone,  364  ; 
a  P.  i.  509. 

389.  A  challenge  founded  upon  a  judicial  condemnation 
must  be  accompanied  with  an  authentic  certificate  of  such 
condemnation. 

300.  In  cases  of  a  mercantile  nature,  the  names  of  the 
merchants  or  traders  summoned  as  jurors  must  be  called  first, 
and  if  they  are  not  in  sufficient  number,  the  jury  is  com- 
pleted  from  among  the  other  persons  summoned.  27-28  F. 
c.  41,  8.  9,  §11. 

301.  If  several  of  the  jurors  summoned  are  challenged  or 
fail  to  attend,  so  that  the  number  of  twelye  duly  qualified 
jurors  cannot  be  completed,  the  court  or  sitting  judge  may, 
upon  consent  of  the  parties,  but  not  otherwise,  order  the 
sheriff  or  the  officer  acting  in  his  stead,  to  make  up  the  num- 


Digitized  by 


Google 


216   OF  PROCEEDINQS  BEFORE  A  JURY,  ARTS.  391-894. 

ber  by  taking  fortbwith  from  among  tbe  persons  présent  in 
ewLTt  tbe  requisite  nnmber  of  individuals  qualified  to  serve 
as  jurors  ;  but  tbe  jury  cannot  be  wboUy  composée!  of  taies, 
and  if  ail  tbe  jurors  summoned  fail  to  attend,  or  are  law- 
fully  cballenged,  tbe  trial  cannot  tben  proceed.  C,  S,  L,  G. 
c.  84,  8.  46  ;  Archibald,  190-1  ;  3  Blackstone,  366  ;  0.  P.  L. 
513  ;  27-28  F.  c.  41,  «.  9,  §  18. 

393.  Wben  a  juror  called  is  not  cballenged,  or  tbe  cbal- 
lenge  is  ovêrruled,  be  must  be  swom  to  try  tbe  matter  at 
issue,  and  to  give  bis  verdict  in  a  just  and  impartial  man- 
ner,  according  to  tbe  évidence.     C.  P.  L.  514. 

§  6.  Of  the  proceedÎTigs  before  a  jury. 

393.  Two  days  at  least  before  tbat  fixed  for  tbe  trial  by 
jury  eacb  of  tbe  parties  must,  under  a  sealed  cover,  deliver 
to  tbe  protbonotary,  for  tbe  use  of  tbe  judge  wbo  is  to  pré- 
side at  tbe  trial,  a  factum  or  case,  containing  a  statement  of 
tbe  facts  of  tbe  case  and  tbe  autborities  wbicb  be  cites  in 
support  of  bis  pretensions.  72nd  RuleofP.;  Archbold,  190, 

894.  After  tbe  retum  of  tbe  Venire  Fadas,  on  tbe  day 
fixed  for  tbe  trial,  if  neitber  party  appears,  tbe  jurors  are 
discbarged  ;  if  tbe  plaintiff  appears  and  tbe  défendant  makes 
default,  sucb  default  is  recorded,  and  tbe  plaintiff  may  pro- 
ceed ex  parte. 

If  tbe  plaintiff  alone  fails  to  appear,  bis  default  is  record- 
ed and  judgment  of  nonsuit  is  entered  against  bim,  witb 
costs  to  tbe  défendant.  73rrf  Rule  of  P.;  1  Archbold, 
189, 190. 

Upon  granting  an  application  to  postpone  a  trial  by  jory,  where 
absenoe  of  good  faith  is  apparent — Held,  that  costs  would  be  giyen 
against  the  party  acting  in  bad  faith,  although  the  motion  to  postpone 
came  from  the  other  side.  The  Québec  Bank  y.  Roland  etal,,WL.C. 
R.  23,  S.  C.  1863. 
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99S.  The  plaintîflf  may  also,  at  any  time  before  verdict, 
withdraw  f rom  court  or  abandon  his  suit,  and  a  like  judg- 
ment  of  nonsuit,  wîth  costs,  is  rendered  against  him  by  the 
judge.    74^  RuU  of  P.  ;  1  Archbold,  197,  211,  212. 


No  paper  can  be  read  to  the  jury  without  leave 
from  the  judge  ;  and  if  it  be  not  authentic  it  must  first 
be  proved. 

SUT.  The  wîtnesses  give  their  évidence  orally,  in  pré- 
sence of  the  jury,  and  the  judge  is  bound  to  make,  or  cause 
to  be  made  under  his  supervision,  full  notes  of  the  testimony 
thus  adduced,  of  ail  oml  admissions,  and  of  ail  exceptions 
taken  or  objections  made  orally  in  court.  Thèse  notes  are 
read  ont  by  the  judge  or  by  the  prothonotary,  at  the  oral 
request  of  any  party  in  the  suit,  during  the  trial  or  imme- 
diately  after  it,  in  order  to  correct  and  remedy  any  errors  or 
omissions  that  may  be  found  therein.  C  8.  L,  C,  c.  88,  88, 
34-97. 

398.  A  fair  copy  of  such  notes  is  made  out  by  the  pro- 
thonotary, and,  after  being  certified  by  the  judge,  is  filed  of 
record,  and  in  case  of  appeal  is  held  to  be  the  true  record  of 
the  évidence  adduced  and  of  ail  other  proceedings  men- 
tioned  therein,  and  stands  in  lieu  of  any  bill  of  exceptions 
by  either  of  the  parties  against  the  évidence  adduced,  or  the 
trial,  which  biUs  can  no  longer  be  filed.     Ihid,  8,  86. 

35  Vie,  c.  6  (Que.) 

"  10.  In  ail  suits  to  be  tried  by  a  jury,  or  which  are  insoribed  for 
proof  and  hearing  at  the  same  time  either  in  the  Superior  Court  or  in 
the  Oircnit  Court,  either  of  the  parties  may,  by  a  demand  in  writing, 
iooompanied  by  a  deposit  of  a  aufficient  sum  of  money  to  pay  a  sténo- 
gnpher,  require  that  the  évidence  in  the  case  shall  be  taken  by  means 
of  stenogiaphy.  In  every  such  case  the  stenographer  shall  be  named 
by  the  prothonotary,  unless  the  parties  mutually  agrée  upon  one,  and 
the  said  stenographer  shall  be  swom,  before  the  Court  or  Judge,  or  the 
prothonotary,  or  the  Clerk  of  the  Circuit  Court,  and  he  shall,  at  the 
conclusion  of  eacJi  testimony,  read  over  the  same  to  the  witness,  and 
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8uch  testimony  shall,  when  afterwards  traoBcribed  in  ordinary  writing, 
form  the  record  of  the  eyidence  in  the  cause  ;  and  in  the  case  o£  trials 
by  jury,  the  requirements  of  Articles  397  and  398  may  be  fulfilled 
through  the  intervention  of  the  stenographer. 

In  cases  insoribed  for  proof  and  hearing  at  the  same  time,  such  évi- 
dence taken  by  means  of  stenography  shall  be  a  suffîcient  fulfilment  of 
the  last  part  of  Article  263  and  of  Article  264  ;  and  the  suffîciency  of 
the  deposit  required  to  pay  a  stenographer  shall  be  determined  by  the 
court  or  judge,  or  by  the  prothonotary. 

11.  In  any  case  in  the  Superior  or  the  Circuit  Court,  the  parties  may, 
by  consent,  employ  the  services  of  a  stenographer,  and  cause  him  to  be 
Bwom,  and  the  évidence  to  be  taken  in  the  manner  mentioned  in  the 
next  preceding  section. 

12.  The  ezpense  of  employing  a  stenographer  shall  form  part  of  the 
taxed  oosts  of  the  case." 

399.  When  the  witnesses  cannot  attend  before  the  court, 
their  évidence  may  be  taken  by  means  of  a  commission  for 
the  examination  of  witnesses,  which  must  be  obtained  and 
executed  in  the  manner  prescribed  in  the  section  concerning 
such  commissions,  and  must  be  returned  before  the  jury;  but 
no  such  commission  can  issue  for  the  examination  of  wit- 
nesses who  are  within  the  circuit  in  which  the  jury  trial  takes 
place,  unless  with  the  consent  of  both  parties,  which  is  en- 
tered  in  the  record.    Ibid,  88,  106-6-7. 

400.  When  the  facts  to  be  proved  before  the  jury  hâve 
been  assigned  by  the  judge,  the  proof  is  limited  to  the  facts 
thus  submitted.     Ibid,  8.  81. 

401.  When,  upon  the  written  consent  of  the  parties,  the 
assignment  of  facts  by  the  judge  has  been  dispensed  with, 
proof  may  be  gone  into  upon  ail  the  facts  of  the  case.  Ibid. 
8,  32. 

403.  Either  party  may  examine  the  other  by  interroga- 
tories  upon  articulated  facts,  the  answers  to  which  are  taken 
either  orally,  in  the  présence  of  the  jury,  or  in  writing  in  the 
prothonotary^s  oflGice.    Ibid,  s,  100. 


■  Digitized  by 


Google 


PROVINCES  OF  JUDGB  AND  JURY,  ARTS.  403-407.    219^^ 

40S.  [The  plaintiff  first  opens  his  caae,  and  adduces  his 
évidence. 

The  défendant  next  proceeds  with  his  def ence,  having  the 
option  of  addressing  the  jury  either  before  or  after  adduction 
of  his  évidence. 

The  plaintiff  is  afterwards  entitled  to  reply,  but  if  he  ad- 
duces évidence  in  rebuttal,  the  défendant  may  comment  upon 
8uch  évidence  before  the  reply  of  the  plaintiff.]  1  Archhold, 
191-195. 

1.  The  défendants  who  examine  no  witnessos  bave  not  the  right  to 
address  the  jury  in  reply.  PhUipstàU  v.  Driml.  3  R.  L.  455,  S.  €• 
R.1871. 

404.  When  each  party  has  stated  his  case  and  adduced 
his  évidence,  the  judge,  if  he  deems  it  necessary,  sums  up 
the  évidence  to  the  jury.     Ibid.  196  ;  3  Blackêtone,  376. 

405.  If  either  party  objecta  to  the  judge's  charge,  the 
judge  must,  either  immediately  or  so  soon  as  he  conveniently 
can,  reduce  to  writing  the  portion  of  his  charge  which  is 
objected  to,  mentioning  the  objection  made,  and  what  is  thus 
written,  after  being  signed  by  the  judge,  forms  part  of  the 
record  in  the  case.     (7.  S.  L.  C,  c,  83,  «.  33. 

§  7.  Of  the  provinces  of  judge  cmdjury. 

406.  It  is  the  province  of  the  judge  to  déclare  whether 
there  is  any  évidence  and  whether  that  évidence  is  légal, 
and  it  is  that  of  the  jury  to  say  whether  the  évidence  ad- 
mitted  is  sufficient.  2  PoweU,  Practice  of  Lam, — of  Jury  y 
RvZe  1,  p.  15. 

1;  When  défendant  pleaded  want  of  notice  of  action  (Art,  22),  the 
point  înTolved  was  held  to  be  matter  for  the  jury  and  not  the  jndge  to 
dedde.     McNamee  v.  Himes,  3  L.  C.  J.  109,  S.  C.  1869. 

407.  The  jury  finds  the  facts,  but  must  be  guided  by  the 
directions  of  the  judge  as  regards  the  law.    Ibid,  Rvle  2, 
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1.  Action  was  brought  to  recover  the  value  of  a  qàantity  of  trleat, 
etc  ,  whioh  had  been  shippeid  on  the  Ateamship  St.  Patrick,  and  which 
had  been  lost  by  the  sinking  of  the  vessel  in  the  harbour  of  MontreaL 
The  défendants  pleaded,  among  other  things,  that  they  were  not  liable 
if  the  goods  were  capable  of  being  covered  by  insurance,  and  that  the 
lo88  which  aocnied  was  one  which  was  capable  of  being  covered  by  In- 
surance. On  motion  for  judgment  non  obd<mU  verecUctOf  and  for  jùdg- 
ment  on  the  verdict — Held,  that  the  question  whether  the  loss  was 
one  capable  of  being  covered  by  insurance  or  not,  was  pne  of  law  and 
not  of  pure  fact.  BtiMers  etal.db  ÂUan  et  al.  20  L.  0.  J.  137,  S.  C.  B. 
1875. 

§  8.  Of  the  verdict. 

408.  If  the  jury,  when  charged  with  the  case,  cannot 
imniediately  agrée  upon  a  verdict,  they  must  retire  to  a 
place  set  apart  for  them,  în  charge  of  some  bailiff  appoîûted 
by  the  court  or  judge,  until  they  are  ready  to  render  their 
verdict. 

The  court  or  judge  may,  however,  in  such  case,  and  also 
<Juring  the  trial,  permit  them  to  départ  for  the  night,  sub- 
ject  to  the  obligation  of  attending  again  on  the  next  f oUow- 
ing  juridical  day.     1  Arckhold,  197. 

409.  If  the  jurors  f  ail  so  to  attend  again,  they  are  liable 
to  the  penalties  attached  to  contempt  of  court,  without 
préjudice  to  the  recourse  of  the  parties  against  them  for 
damages. 

410.  The  jury  may,  at  any  time,  even  after  the  summing 
up  by  the  judge,  but  in  his  présence  and  with  his  permission, 
in  open  court,  examine  again  the  witnesses  already  heard  ; 
they  may  also  ask  the  opinion  of  the  judge  upon  any  ques- 
tions of  law  which  présent  themselves.    Kennedy  49. 

4U.  The  agreement  of  nine  of  the  twelve  jurors  is  suf- 
ficient  to  retum  a  verdict.     C.  8.  L.  C.  c.  83,  8.  26,  §  8. 

413.  If  nine  of  the  jurors  cannot  agrée  upon  the  verdict 
to  be  retumed,  the  jury  may,  in  the  discrétion  of  the  court, 
be  discharged,  and  another  jury  may  be  summoned. 
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418.  The  prothonotory,  afier  ascertaining  that  ail  the 
jarors  are  présent,  reçoives  their  verdict  and  enters  the  same 
in  the  registers  of  the  court,  inserting  their  names,  and  stat- 
iûg  the  number  of  those  who  concur  in  the  verdict  if  it  ia 
not  xmanimous.     Ibid, 

414.  When  there  is  an  assignment  of  facts  the  verdict 
must  be  spécial  and  articulated  upon  each  fact  submitted, 
and  be  explicitly  affirmative  or  négative.  Ibid,  8.  31  ;  (7.  P. 
L  519,  521. 

1.  In  an  action  for  slander,  in  answer  to  the  question,  *'  Were  the 
defamatoiy  words  spoken  by  the  défendant  ?  "  the  jury  retumed  as 
answer  :  *'  Thèse  words,  or  words  to  the  same  effeot,  were  made  use  of 
bythe  défendant  conceming  the  plaintiff."  Hdd,  that  the  verdict 
most  be  set  aside  as  being  vague  and  unoertain.  Fergtuaii  v.  OUmouTy 
4  L.  C.  R  Ô7,  S.  0.  1854. 

2.  The  verdict  being  in  terms  which  were  ambiguous,  the  court 
wonld  interpret  it  in  such  a  way  as  to  give  it  effect,  and  would  for  that 
pnrpose  look  to  the  évidence,  and  ascertain  the  interprétation  which 
one  of  tiie  parties  had  given  to  the  expressions  which  were  the  cause 
of  the  apparent  ambiguity.  La  Banque  de  Québec  &  Maxham,  11  L. 
C.  R.  97,  a  0. 1860, 

3.  Where  a  spécial  case  is  put  to  the  jury  on  written  questions,  a 
gênerai  question  such  as  "  do  you  find  for  the  plaintiff  or  défendant  " 
is  irr^nlar  and  illégal  Graid  v.  The  jEUia  Ins.  Oo.,  5  L.  0.  J.  285, 
Q.  B.  1861. 

41  S.  When  tiie  parties  hâve  agreed  to  dispense  with  an 
assignment  of  facts,  the  verdict  is  général,  either  in  faveur 
of  the  plaintiff  for  a  spécifie  sum,  or  in  faveur  of  the  défend- 
ant   Ibid.  8.  32  ;  0.  P.  L.  519,  522. 

41  G.  Thejurors  are  not  bound  to  render  their  verdict 
until  the  party  demanding  the  trial  by  jury  has  paid  the 
sum  of  one  dollar  for  each  of  them,  for  each  day  that  the 
iai&lhas  lasted. 

In  default  of  payment  by  either  party,  the  jury  are  dis- 
charged  without  rendering  a  verdict,  with  costs  against  the 
party  who  demanded  a  trial  by  jury  ;  such  costs  including 
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both  the  costs  incurred  upon  the  trial  and  the  allowance  for 
the  jurors,  to  wbom  the  same  is  paid  as  soon  as  it  is  re* 
covered  by  the  prothonotary  [and  if  the  trial  by  jury  was 
<lemanded  by  the  défendant,  the  plaintiff  may  proceed  ac- 
<îording  to  article  371].  G.  8.  L.  G.  c.  84,  «.  47  ;  27-28  F.  c. 
41,  8. 10,  §§3,  4. 

1.  A  juror  is  not  entitled  to  rémunération  when  he  haa  been  sum- 
moned  and  diacharged  without  serving  on  the  jury.  Syîveiter  \,  Man- 
.seau,  2  R.  L.  93,  C.  0.  1870. 

417.  The  prothonotary,  in  the  case  of  such  default  to 
pay,  must  immediately  issue  against  the  party  liable  for 
costs,  a  writ  of  exécution,  to  be  enforced  by  the  sheriflf,  for 
the  recovery  of  the  allowance  due  the  jurors. 

418.  The  verdict  mûst  be  given  upon  ail  the  issues  sub- 
mitted  to  the  jury.     1  Archbold,  213  ;  Bvller,  178  a. 

419.  The  verdict  cannot  in  any  manner  pronounce  upon 
the  costs  of  suit.     G.  P.  L.  523. 

490.  The  presiding  judge  may  order  the  amendment  of 
-any  clérical  errors  that  hâve  occurred  in  any  proceeding  in 
the  case  before  the  jury  or  in  the  verdict 

If  the  verdict  cannot  be  rendered,  by  reason  of  the  death, 
illness  or  withdra'wal  of  a  juror,  the  jxuy  must.be  discharged, 
saving  the  right  of  the  parties  to  hâve  another  jury  sum- 
moned. 

The  judge  may,  however,  in  the  case  of  illness  or  with- 
drawal  of  a  juror,  adjoum  the  case,  in  order  to  give  the  jury 
the  opportunity  to  reunite  and  render  theii*  verdict. 

§  9.  Ofjudgment  after  verdict  and  of  remédies  against 
a  verdict. 

43L  The  party  in  whose  favour  a  verdict  bas  been  ren- 
dered cannot  move  for  judgment  upon  the  same  until  the 
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expiration  of  four  days  in  tenn  after  the  rendering  thereof. 
75ih  nUe  of  P.  ;  LusKs  Practice,  486. 

439.  The  motion  for  judgment  on  the  verdict  can  only 
be  opposed  by  means  of  a  motion  for  a  new  trial,  a  motion 
in  arrest  of  judgment,  or  a  motion  for  judgment  Tion  ob- 
BkiTUe  veredicto,  14-15  F.  c.  89,  «.  4  ;  LuaKa  Practice,  485  ! 
Shaw  V.  MeUdeharrij  8  L,  C,  J,  5. 

Vide  84  Fie.,  c.  4,  «.  10  {Qwe)  under  art.  494,  post 

L  In  an  action  of  damages  where  motion  was  made  either  to  set 
«nde  the  verdict  of  the  juiy,  dismissing  the  action,  or  grant  a  new 
trial — Bddf  that  snch  a  motion  waa  regular,  as  having  been  sanctioned 
both  by  the  Superior  Court  and  the  Court  of  AppeaL  Higginaon  v. 
lymcm  tt  al.,  4  L.  C.  J.  329,  S.  C.  1860. 

433.  Motione  for  new  trial,  or  for  judgment  '*  non  ob- 
9tante  veredicto,"  muât  be  made  on  or  before  the  fourth  day 
va  terra  after  the  rendering  of  the  verdict,  artd  camnot  be 
receiA)ed  after.    76th  fivle  of  P. 

35  Vie.  c.  6.  (Qtu,) 

''IS.  Article  423  is  hereby  amended  so  as  to  read  as  foUows  :  '^  Mo- 
tiens  for  new  trial  or  for  judgment  non  obstante  veredicto  must  be  made 
before  the  Superior  Court,  sitting  in  review,  on  or  before  the  second 
day  of  the  next  term  of  such  sittings,  f ollowing  the  tenth  day  after  the 
rendering  of  the  verdict,  and  cannot  be  received  after." 

See  34  Vie.  c.  4,  s,  10  (Que.),  under  art.  494,  post. 

* 
1.  Held,  on  a  maitdon  for  a  new  trial  that  such  motion  oould  not  be 

reœived  after  the  first  four  days  of  the  term  next  foUowing  the  day 

on  wMch  the  verdict  was  rendered.    MerriU  v.  Lynch,  3  L.  C,  J.  276, 

&9L.0.  R.  353,8.  0.  1859. 

494.  Motions  in  arrest  of  judgment  must  be  made 
vithin  the  same  delay,  unless  the  party  has  adopted 
either  of  the  two  other  recourses  mentioned  in  the  pre- 
oeding  article,  in  which  case  it  may  be  made  within  the 
two  days  in  term  next  after  the  judgment  upon  the  former 
motion.    77th  Rule  of  P. 
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435.  None  of  the  motions  hereinbefore  mentioned  can 
be  adjudicated  upon  iinless  the  opposite  party  bas  been 
heard  or  duly  notified. 

Of  motiona  for  new  trial. 

4S6  The  court  may  grant  a  new  trial  in  the  folio wing 
cases  : 

1.  If  the  assigmnent  of  facts  submitted  to  the  jury  does 
not  comprise  ail  the  facts  necessary  to  be  proved  ; 

2.  If  the  judge  bas  admitted  illégal  évidence  ; 

3.  If  he  bas  rejected  légal  évidence  ; 

4.  If  bïfcs  wrongly  directed  the  jury  upon  a  point  of  law  ; 

5.  If  the  jury,  not  agreeing,  bave  settled  their  verdict  by 
casting  lots,  even  though  it  be  conformable  to  the  évidence 
and  to  the  direction  of  the  judge  ; 

6.  If  the  jurors  bave  accepted  refreshments  from  the  suc- 
cessf  ul  party  ; 

7.  If  one  of  the  jurors  had  expressed  bis  intention  of  fa- 
vouring  the  successful  party  ; 

8.  If  he  baâ  committed  any  act  of  a  nature  to  warrant  a 
suspicion  of  partiality  qf  the  verdict  ; 

9.  If  anything  bas  been  done  to  bias  the  opinion  of  a 
juror  in  favour  of  the  successful  party  ; 

10.  If  the  judge,  while  summing  up  the  case  in  favour  of 
oûe  of  the  parties,  was  stopped  by  the  jury  declaring  them- 
selves  satisfied,  and  they  affcerwards  rendered  a  verdict  in 
favour  of  the  other  party  ; 

11.  If  the  amount  awarded  be  so  small  or  so  excessive 
that  it  is  évident  that  the  jurors  must  bave  been  influenced 
by  improper  motives,  or  led  into  error  ; 

12.  If  the  jurors,  or  any  of  them,  bave  received  affidavits 
or  évidence  out  of  court  ; 

13.  If  the  verdict  is  unsupported  by  proof,  or  contrary  to 
the  évidence  adduced  ; 

14.  If  the  party  was  taken  by  surprise  ; 
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15.  If  ihe  case  was  irregularly  called  in  tlie  absence  of 
either  of  the  parties  ;  or  if  the  record  was  not  complète  ;  if 
an  important  witness  was  absent  at  the  time  of  the  trial 
without  any  fanlt  on  the  part  of  the  party  who  had  sum- 
moned  him,  and  his  évidence  is  still  obtainable  ;  and  in  ail 
cases  where  the  merits  of  the  case  could  not  be  discussed, 
and  the  party  aggrieved  and  his  attomeys  are  firee  from 
blame  in  that  respect  ; 

16.  In  some  particular  cases,  when  new  évidence  bas  been 
disoovered  since  the  trial  ; 

17.  If  the  verdict  is  informai  or  defective  ; 

18.  If  the  writ  of  VerU/re  Fadas  is  wrongly  addressed  or 
ezecuted,  or  if  a  challenge  of  the  array  or  of  any  juror  bas 
been  erroneonsly  maintained  or  overruled  ; 

19.  If,  for  other  causes,  there  is  manifest  injustice  in  the 
verdict.    Lush's  PrdcHce,  531,  cmd  aeq,  548,  660. 

1.  Objections  whioh  might  hâve  been  taken,  but  were  not  taken 
duing  Ûie  progress  of  a  jury  trial,  oannot  be  urged  in  Bopport  of  a 
motion  for  a  new  trial.  Cwvnon  y,  HiU)t  et  al.,1  Q.  L.  R  139,  S.  0. 
R.3875. 

2.  When  the  verdict  and  finding  of  the  jury  are,  in  the  opinion  of 
\hid  court,  oontrary  to  the  évidence  adduced  at  the  trial,  the  court  wiU 
set  acide  the  verdict,  and  grant  a  new  triaL  Matthewdon  v.  The  Bayai 
Intwraiice  Company ,  13  L.  C.  J.  6,  S.  0.  1868. 

Z,  When  oontrary  to  law  and  évidence  the  verdict  wiU  be  set  aâde 
and  a  new  trial  granted.  Senecal  v.  The  BicheUeu  Campa/fiy,  15  L.  0. 
J.  1,  Q.  R  1869. 

4.  Where  défendant,  in  an  action  for  damages  before  a  jury  had 
ezamined  no  witnesses,  and  had  been  refused  permission  to  address 
the  jury  in  reply — Htld,  that  this  did  not  give  rise  to  a  ground  for  a 
new  trial     Phhupsthal  v.  JDxmU,  3  R.  L.  465,  S.  C.  R  1S7L 

5.  And  where  the  plaintiff  had  purchased  a  nomber  of  barrels  of  oil 
not  yet  identified  and  separated  from  other  barrels  among  whioh  it  was 
Btored— ffeld,  that  he  had  an  insurable  interest,  and  that  the  verdict 
(A  the  jnry^  based  on  a  charge  of  the  jndge  to  the  oontrary,  shonld  be 
set  aside  and  a  new  trial  granted.  Matthewaon  é  The  Royal  Inturanet 
Oompor^,  16  L.  0.  J.  45,  Q.  B.  1872. 

15 
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6.  A  new  trial  can  only  be  granted  where  there  is  évident  injustice. 
Barthwick  v.  Bryani  et  oZ.,  6  B.  L.  449,  S.  0.  R.  1874. 

7.  Where  évidence  has  been  adduced  on  both  aides,  the  court  will 
not  grant  a  new  trial  on  the  ground  that  the  verdict  is  contrary  to 
évidence,  but  where  no  évidence  has  been  offered  to  support  the  ver- 
dict, a  new  trial  may  be  granted.  Scholfidd  v.  Leblond,  3  Rev.  de  Lëg. 
359,  K.  B.  ;  Wood  v.  McCàUvm,  3  Rev.  de  Lég.  360,  K  B.  1820. 

8.  An  action  d'mjii/re$  lies  for  a  malicious  arrest  of  a  person,  and 
though  the  court  may,  in  any  case,  grant  a  new  trial  for  excess  of  dam- 
ages, they  will  not  exercise  the  right  unless  the  quantum  awarded  may 
be  such  as  to  indicate  prepossession  and  partiality  of  the  jury.  Wood 
V.  McCaUum,  3  Rev.  de  Lëg.  360,  K  B.  1820. 

9.  In  an  action  for  a  malicious  prosecution,  if  the  verdict  be  for  the 
défendant,  the  court  will  not  grant  a  new  trial,  even  if  the  finding  be 
against  the  évidence  or  against  the  direction  of  the  judge.  McCalVam 
V.  Wood,  1  Rev.  de  Lég.  503,  K.  B.  1821. 

10.  Plaintiff  brought  action  before  a  jury  for  damages  for  verbal 
slander,  and  the  verdict  went  against  him.  He  then  made  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict  of  the  jury  was  con- 
trary to  the  évidence,  and  that  the  jury  had  been  misled  by  the  court. 
The  motion  was  dismissed,  and  the  plaintiff  appealed,  when  it  was 
hddy  reversing  the  judgment  of  the  court  below,  that,  when  the  ver- 
dict is  contrary  to  the  proof,  it  must  be  set  aside.  Becmdry  v.  Papin, 
IL.  C.  J.  114,  Q.  B.  1867. 

11.  Where  the  jury  had  found  for  the  plaintiff  in  an  action  for  da- 
mages, and  the  défendant  had  not  moved  for  a  new  trial,  the  court 
could  not  take  into  considération  the  question  whether  the  damages 
awarded  were  excessive  or  not.  Benning  v.  Orarhgey  14  L.  0.  J.  284, 
Q.  B.  1870. 

497.  The  causes  mentioned  in  paragraphs  2,  3,  4  and  10, 
in  the  preceding  article  can  only  be  c^certained  by  means  of 
the  judge's  notes  filed  in  the  record,  and  when  the  party  has 
caused  his  objections  to  be  entered  therein.  LusKa  Prac- 
tice,  540  ;  Blackstone,  391  ;  BeUer,  325  c.  ;  C,  8.  i.  (7.  c.  83, 
8.34. 

498.  The  affidavit  of  a  juror  as  to  the  reasons  and  mo- 
tives which  influenced  him  cannot  be  received  in  any  case. 
Lush's  PracHcCy  536. 
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499.  Nor  can  the  affidavits  of  jurors  or  any  other  évid- 
ence be  receîved  for  the  purpose  of  establishing  that  the 
verdict  rendered  and  recorded  is  not  that  which  the  jurors 
intended  to  gîve.    Ibid. 

490.  A  new  trial  must  be  granted  when  the  judgment 
upon  the  verdict  has  been  reversed  by  a  higher  court. 

H,  The  plaintiff  sned  for  the  amount  of  an  alleged  insuranoe  and 
obtained  judgment  on  a  yerdict  of  a  jury,  and  the  judgment  was  oon- 
finned  in  the  Queen's  Bench,  but  reversed  in  the  Priyy  Conncil,  with 
ordera  to  send  the  record  baok  to  the  Queen's  Bench.  Ordered,  on 
another  pétition  to  the  Priyy  CouncU^  that  the  Qaeen's  Bench  should 
send  the  cause  baok  to  the  Superior  Court  with  orders  to  issue  a  writ 
of  venire  de  novo.  The  Mmitreal  Asswcmce  CompcMAf  db  McOiUivrayy  11 
LCR.  326,  P.  C.  1851. 

Of  arrest  of  jvdgment. 

4SI.  The  défendant  has  a  right  to  move  in  arrest  of  judg- 
ment upon  the  verdict  whenever  it  appears  on  the  face  of 
the  record  that,  notwithstanding  the  verdict,  the  plaintiflF 
has  no  right  to  recover  any  sum,  or  that  the  verdict  differs 
materially  from  the  issues  joined,  or  that  the  judgment 
would  be  reversed  in  appeal.  LuaKs  Prac,  627  ;  3  Black- 
sUme,  393. 

489.  Arrest  of  judgment  has  the  eflfect  of  annuUing  the 
verdict  of  the  jury,  which  can  no  longer  be  carried  out. 

Of  judgment  non  obstante  veredicto. 

483.  [Whenever  the  verdict  of  a  jury  is  upon  matters  of 
fact  in  aocordance  with  the  allégations  of  one  of  the  par- 
ties, the  court  may,  notwithstanding  such  verdict,  render 
judgment  in  favour  of  the  other  party  if  the  allégations  of 
ihe  former  party  are  not  sufficient  in  law  to  sustain  his  pre- 
tensions.]    Luah's  Prac.  629  ;  C.  S.  L.  C.  c.  83,  s,  31. 
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1.  Where  the  yerdiot  is  oontraiy  to  law  and  the  eridenoe,  it  may  be 
set  aaide  by  a  judgment  non  obita/nie  veredieto.  Ferguaon  é  OHmouty 
1  L.  0.  J.  131,  4  L.  0.  R.  67,  S.  C,  Q.  B.  1867. 

2.  The  Court  of  Queen's  Bench  may  set  aaide  the  yerdiot  and  dit- 
mÎBS  ihe  action  altogether  non  ohstcmie  veredictoy  if  it  be  of  opinion  that 
acoording  to  law  and  the  évidence,  it  shotdd  haye  been  set  aside,  not- 
withstanding  the  fact  that  the  appeal  was  from  a  judgment  on  a  motion 
for  anew trial.  Tilstone  et  oL  é  Oibh et  cU.  4L.0.  J.  361;  10L.O.  R. 
284,  Q.  B.  1860.  ' 

3.  Thongh  the  défendant,  after  verdict  awarding  damages  against 
him,  did  not  move  for  a  new  trial,  nor  for  judgment  non  çbttanU  vere- 
dido,  the  Court  arrested  the  judgment  and  set  aside  the  verdict,  but 
would  not  non-suit.    Qugy  é  Broumf  16  L.  C.  J.  226,  Q.  B.  1872. 


CHAPTER    SEVENTH. 

OF  DIVEBS  OTHER   INCIDBNTAL  PROCEEDINGS. 

SECTION  I. 
OF  CONTINUANCE  OF  SUITS. 

484.  Wlien  a  case  is  ready  for  judgmeiit,  it  cannot  be 
retarded  either  by  change  of  the  civil  status  of  the  parties 
or  by  loss  of  the  quality  in  which  they  were  acting.  1  Pig. 
a  P.  0.842. 


L  In  an  action  on  a  promissory  note  against  co-partners,  where  one 
of  the  défendants  died  during  the  pendencjr  of  the  suit — Hdd  that,  as 
the  case  was  en  Hat  d^itre  jngée,  a  repme  (f  ttwtonee  was  unneoessary. 
Butry  et  al  t.  Shepatone  et  al.  2  L.C.  J.  122,  S.  C. 

2.  And  held,  that  after  a  final  judgment  in  a  cause,  in  whidh 
there  are  seyeral  intervening  parties,  as  well  as  the  plaintiff  and 
défendant,  a  motion  by  parties  representing  themselyes  to  be  the 
uniyersal  legatees  of  one  of  the  interrening  parties  deceased,  to  be 
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«Uowed  to  take  up  the  intUmce  m  place  of  the  deceased,  woold  be  re- 
jected  as  opposed  to  the  procédure  and  practice  of  the  Court  OU' 
Uspie  eial  &  Spragge,  6  L.  0.  J.  29,  S.  0. 1861. 

4Sff.  The  case  is  ready  for  judgment,  when  the  trial  is 
completed  and  the  case  is  under  advisement. 


The  attomey  who  is  aware  of  the  death  or  change 
of  civil  status  of  his  party,  or  of  the  loss  of  the  quality  un- 
der which  he  was  acting,  is  bound  to  notify  the  opposite 
party  ;  and  ail  proceedings  had  up  to  the  day  when  such 
notice  is  given  are  valid.  Ord,  1667,  Ut.  26,  oH,  3  ;  1  Pig. 
844-5. 

1.  On  a  mie  of  the  défendants  for  improbation — HM,  that,  one  of 
the  défendants  haring  died  during  the  pendenoy  of  the  suit,  the  man- 
date of  his  attomey  ad  Utem  oeased.  Mackcty  étal,  <k  Chrrard  étal,  h 
L  C.  J.  331,  S.  0.  1861. 

4S7.  In  cases  which  are  not  ready  for  judgment,  ail  pro- 
ceedings had  subsequently  to  notice  given  of  the  deat^  or 
change  of  status  of  one  of  the  parties,  or  of  the  loss  of  the 
quality  in  which  he  was  acting,  are  null  ;  and  the  suit  is 
suspended  until  its  continuance  by  those  interested,  or  un- 
tQ  the  latter  hâve  been  called  in  to  continue  it.  1  Pig.  339 
etèeq,;  (7.  P.  C.  344-5. 

1.  The  death  of  one  of  the  parties  pending  an  inquiry  hy  experts 
stays  ail  proceedings  on  the  expertise  untn  the  suit  is  continued. 
TachÂ  T.  LewMewr,  3  Rey.  de  L6g.  368,  E.  B.  1810. 

2.  An  action  ex  deUctu  against  seyeral  persons  jointly  and  severally,  ' 
is  not  suspended  as  to  the  survivors  by  the  suggestion  of  the  death  of 
one  or  more  of  the  défendants.  Such  action  might  haye  been  brought 
against  any  one  or  more  of  the  persons  jointly  and  seyerally  liable. 
Âllan  étal,  &  MeLagan,  1  Légal  News,  4,  Q.  B.  1877. 

488.  A  suit  may  be  continued  : 

1.  By  the  heirs  or  représentatives  of  a  deceased  party  ; 

2.  By  a  minor  who  bas  attained  fuU  âge  ; 

3.  By  the  husband  who  bas  married  a  spinster  or  a 
vidow,  party  in  the  suit  ; 
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4.  By  a  wife  who  has  obtained  séparation  of  property 
from  her  husband,  when  the  suit  affects  her  private  pro- 
perty; 

5.  By  the  person  who  replaces  the  party  who  has  lost  the 
quality  in  which  he  was  acting.     1  Pig.  340. 

1.  Where  a  party  in  a  case  beoomes  insolyent,  ail  the  proceedinga 
will  be  snspended  on  motion  to  that  effeot  until  the  oase  has  been  taken 
up  by  the  assignée  to  the  insolyent's  estate.  Bwrland  &  Larocque^ 
12  L.  0.  J.  292,  Q.B.  1867. 

2.  Where  the  plaintiffa  having  been  incorporated  during  the  pen- 
dençy  of  the  suit  petitioned  to  be  allowed  to  take  up  the  instatiee  as 
snch  corporation — Hddy  that  as  by  their  act  of  incorporation  ail  the 
property,  rights  and  actions  belonging  to  them  as  a  joint  stock  Com- 
pany shonld  be  transferred  to  the  Richelieu  Company,  as  they  were 
styled  after  incorporation,  they  were  entitled  to  the  prayer  of  their 
pétition.  FairhauU  t.  Ht  Louis}tt  oL  &The  RicheUeu  Company,  3  L.  0. 
J.  51,  S.  0. 1858. 

3.  An  insolvent  défendant  cannot  stay  proceedings  to  allow  th& 
assignée  to  take  up  the  instance.  WiUon  etoL  y,  Brrmet,  21  L.  0.  J. 
209,  S.  C.  R.  187a 

4S9.  The  continuance  may  be  effected  upon  pétition,  filed 
in  the  prothonotary's  office,  after  being  served  upon  the 
opposite  party.     1  Pig.  345. 

This  pétition  may  be  contested  in  the  same  manner  as 
any  suit. 

1.  A  person  cannot  be  held  to  appear  in  a  case  and  to  take  up  the 
instcmce  in  place  of  a  défendant  deceased,  by  a  rule  nisi,  but  must  be 
summoned  by  pétition  and  rule  in  the  ordinary  form.  Lafond  et  al,  v. 
Chagnon  é  La  Chambre  â^AgricfMwre  db  Woody  7  L.  0.  J.  112,  0.  0. 
1863. 

2.  A  demand  en  reprise  d'instance  must  be  made  by  pétition  or  mo- 
tion, and  not  by  action  against  the  other  party  in  the  cause.  Côté  à} 
Masse  et  al.,  16  L.  C.  R.  138,  Q.  B.  1865. 

3.  Where  the  petitioner  prayed  to  be  allowed  to  appear  and  take  up 
the  instance  in  place  of  a  party  deceased — Held,  that  in  the  first  stage 
he  could  only  be  allowed  to  appear  and  file  his  pétition.  GiUespie  et  oZ. 
▼.  Spragg  db  Man/n  et  al.,  6  L.  0.  J.  117,  S.  0.  1861. 
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44MI.  If  the  continuance  is  not  contested  within  the  de- 
lays  prescribed,  it  is  held  to  be  admitted,  and  in  such  case, 
as  also  when  it  is  declared  by  the  court  to  be  well  founded, 
the  opposite  party  may  continue  on  from  the  last  proceedings 
originally  taken.    Ibid,  348. 

441.  If  the  persons  interested  do  not  continue  the  suit, 
the  party  remaining  in  it  may  compel  them  to  do  so  by  a 
demand  in  the  usual  form  which  is  joined  to  the  original 
suit.    1  Pig.  347. 

443.  In  ail  cases,  whether  the  continuance  is  voluntary 
or  ordered  by  the  court,  it  is  eflfected  by  f ollowing  up  the 
last  valid  proceedings  originally  had  in  the  suit.    Ibid.  348. 

1.  There  most  be  judgment  on  a  reprise  ol^ingtance  before  prooeeding 
with  the  principal  demand,  unless  there  is  a  consent  by  the  défendant 
en  reprise  cPinstaaice  that  the  continuance  take  place.  EUice  âi  Hameau, 
5  R.  L.  549,  S.  0.  1B74 

SECTION  n. 
OF  THE  DBCISORY  OATH  AND  THE  OATH  PUT  BY  THE  COURT. 

§  1.  Of  the  dedsory  oa/th, 

443.  A  party  whose  case  is  not  proved  may  ref er  its  dé- 
cision to  the  oath  of  the  opposite  party,  either  upon  the 
whole  or  upon  a  distinct  portion  of  the  matter  in  dispute. 
1  Pig.  2r6. 

1.  Where  the  défendant  after  demand  of  plea  moved  to  dismiss  the 
action  for  want  of  particolars,  and  the  plaintiff  immediately  afterwards 
moyed  to  defer  hiB  claim  to  the  decisory  oath  of  the  défendant — 
Hddy  reversing  the  judgment  of  the  court  below,  that  plaintiff's  motion 
should  be  granted.     Lenfesty  é  Metimer,  10  L.  C.  R.  199,  Q.  B.  1860. 

2.  The  Court  of  Queen's  Bench  has  the  same  right  to  submit  the  de- 
dsory oath  to  one  of  the  parties  in  the  case  as  a  court  of  original  juris- 
diction.    Ferrier  é  DiUon,  12  L.  0.  J.  202,  S.  0.  1868  ;  po$t  art  1177. 
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3.  The  deoÎBory  oath  oannot  be  withdrawn  after  the  party  to  whom 
it  has  been  deferred,  accepta  the  référence  and  déclares  that  ke  ïe  ready 
to  answer.     aFarreU  v.  O'Nea,  17  L.  C.  R.  80. 

4.  After  final  hearing  the  decisoiy  oath  cannot  be  allowed.  Bwmsdb 
Oiroux,  3  Rev.  de  Lég,  356,  K.  B.  1817. 

444.  The  dedsory  oath  cannot  be  offered  by  an  attomey, 
without  a  spécial  power  from  the  party  he  représente. 

The  offer  must  be  in  writing,  and  the  party  obtains,  of 
course,  a  rule  ordering  the  opposite  party  to  appear  before 
the  judge  to  answer  the  questions  which  will  be  put  to  him. 
Pothier  Obi.  914. 

1.  If  any  authority  to  defer  the  deciaoïy  oath  \b  filed  by  the  attor- 
ney,  and  Ib  net  impeached  by  his  opponent,  it  must  be  recelved  on  the 
attomey^B  oath  of  office,  and  binds  hU  client  until  he  la  diiavowed. 
Jeanm  é  CaldweU,  3  Rev.  de  Lëg.  356,  K  B.  1816. 

44ff.  This  nlle  is  served  with  the  same  delays  as  those 
required  in  summoning  witnesses.     Vide  ante,  art.  244. 

446.  If  the  party  served  fails  to  appear  or  refuses  to 
answer,  he  is  held  to  admit  whatever  the  opposite  party 
seeks  to  prove  by  offering  the  oath.    Ibid.  915. 

If  the  party  to  whom  the  oath  is  offered,  or  referred,  is  a 
corporation,  the  answers  must  be  given  in  the  manner  pro- 
vided  in  article  224  with  regard  to  interrogatories  upon 
articulated  facts. 

1.  If  the  défendant  is  ordered  to  answer  on  the  decisory  oath,  it  is 
the  duty  of  the  plaintiff  to  serve  the  rule  npon  him,  and  if  he  do  not 
appear,  the  plaintiff  may  then  move  the  court  to  refer  the  oath  to  him- 
self.    Prévost  é  Derousseau,  3  Rev.  de  Lég.  356,  K.  B.  1813. 

2.  The  court,  however,  if  it  sees  fit  may  order  the  défendant  to  i^ 
pear  <À  another  day.     Ibid. 

447.  The  party  served  may,  however,  when  he  refuses  to 
answer,  refer  the  oath  back  to  the  opposite  party.  This  is 
done  in  writing,  and  thereupon  the  party  who  offered  the 
oath  is  bound  to  attend  before  the  court,  without  further  no- 
tice.   Ibid.,  loc.  cit. 
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j  §  2.    0/  the  oath  put  by  the  court, 

448.  The  court  may,  of  its  own  motion,  order  either  of 
the  parties,  or  both,  to  appear  and  answer  such  questions  as 
it  deems  neceeisary  to  elucidate  the  matters  in  dispute  ;  ac- 
cording  to  the  provisions  contained  in  article  1254  of  the 
CSvil  Code.     1  Pig.  259,  260. 

1.  When  the  jadioiary  oath  is  deferred  hy  the  court,  the  parties  will 
be  heard  anew  if  they  deaire.  Syndics  de  St.  Henri  v.  Carrier  4  Q.  L. 
R206,  S.  0.1878. 

449.  The  court  may  order  that  the  party  shall  appear 
without  notice,  or  that  the  rule  shaU  be  served  upon  him  at 
the  diligence  of  the  opposite  party. 

SECTION  m. 
OF  DISCONTINUANCE.  * 

450.  A  party  may,  at  any  time  before  judgment,  discon- 
■  tinue  his  suit  or  proceeding  on  payment  of  costs.  (7.  S.  X.  (7. 
[           c.  82,  8.  25  ;  C.  P.  G,  402,  403. 

1.  After  a  case  haa  been  submitted  to  the  court  on  the  mérita,  the 
r             plamtiff  ia  not  entitled  to  diacontinue  the  auit  on  payment  of  ooata. 

Wmianuon  t.  Bhind  22  L.  0.  J.  166,  Q.  B.  1877. 

2.  The  withdrawal  of  an  action  by  a  plaintiff  peraonally,  in  the  ab- 
sence of  and  without  the  intervention  of  hia  attomey,  is  good  and  valid, 
ahhough  the  attomey  may  hâve  prayed  for  diatraction  of  ooata.  Rycm 
é  Word  e<  oL  6  L.  0.  R.  20Î,  Q.  B.  1856. 

3.  Aa  a  gênerai  rule,  a  plaintiff  can  diacontinue  hia  action  only  on 
payment  of  ooata.  Oreenshields  v.  Leblanc  et  al.  12  L.  0.  J.  343,  S.  0. 
1868. 

4.  Where  a  wife  auing  for  aeparation  from  bed  and  board  deaiated 
from  the  firat  part  of  her  action  but  adhered  to  the  demand  for  aepara- 
tion of  property,  the  diacontinuance  waa  held  good,  and  the  aeparation 
of  property  waa  granted.  Dwkvoir  é  Twcoty  8  L.  0.  J.  163,  S.  0. 
1864. 
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6.  An  anBwer  to  an  exception  to  the  f orm  is  a  waiver  and  disoontin- 
uanoe  of  a  motion  previoudy  made  to  reject  the  exception.  Copeland 
et  al.  é  Cawihmi  et  a/.  U  L.  C.  J.  242,  C.  0. 1869. 

6.  The  abandonment  of  part  of  a  claim  Bued  on  is  a  discontinn- 
ance.     Sahas  db  Chiévremont,  4  R.  L.  233,  S.  0.  R.  1870. 

7.  A  diflcontinuance  is  not  a  chose  jugée,  and  does  not  deprlTe  the 
plaintifT  of  his  right  to  bring  another  action.    Ib. 

8.  A  party  may  proceed  in  virtue  of  a  settlement  arrived  at  in  a  case 
before  discontinuing  the  action,  and  it  is  sufficient  that  he  offert  ta 
discontinue  if  the  other  party  carries  out  the  settlement.  King  as 
Pinaonnecmlf,  6  R.  L.  703,  P.  0.  1875. 

9.  Where  acte  is  granted  of  a  discontinuance  it  beoomes  executory. 
Latour  ▼.  CampbeU,  1  Légal  News,  163,  S.  C.  1878. 

451.  Discontinuance  may  be  eflfected  by  a  simple  déclara- 
tion to  that  effect,  signed  by  the  party  or  his  attorney,  and 
delivered  into  court  or  filed  in  the  prothonotarjr's  ofEce.  It 
has  no  effect,  however,  against  the  opposite  party  unless  it 
has  been  served  upon  him. 

1.  The  attorney  of  one  of  the  parties  in  the  case,  as  such,  may  re- 
nounce  the  whole  or  part  of  the  jndgment  given  in  his  farour,  but 
such  renundation  to  be  valid  must  be  signed  by  the  party  himself  or 
by  his  attorney  ad  hoc.  Fréfontame  d:  Brown,  1  Q.  L.  R.  60,  S.  0.  R^ 
1875, 

2.  An  application  for  leaye  to  withdraw  at  the  moment  when  the 
judgment  is  being  pronounoed  will  not  be  granted.  Dorly  é  Ryarsofi, 
1  Q.  L.  R.  219,  C.  C.  1875. 

4tS3.  Discontinuance  replaces  matters  as  of  course  in  the 
state  in  which  they  would  hâve  been,  had  the  suit  or  pro- 
ceeding  not  been  commenced.     0.  P.  C.  403. 

4tS3.  A  party  who  ha>s  effected  a  discontinuance  cannot 
begin  again  imless  he  previously  pays  the  costs  incurred  by 
the  opposite  party  upon  the  suit  or  proceeding  discontinued. 
a  S.  L.  a  c.  82,  8.  25. 

1.  The  non-payment  of  costs  on  an  incidental  proceeding  in  a  suit 
cannot  entitle  the  party  to  whom  the  costs  are  due  to  a  stay  of  pro- 
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oeedingB  nntil  the  oosts  are  paid.    Outting  v.  Jordan^  19  L.  0.  J.  139, 
Q.  B.  1876. 

2.  An  action  by  a  foreign  plaintiff  waa  diBmissed,  security  foi^  costs 
not  haTing  been  giyen  within  the  delay  fixed,  and  the  plaintifThrought 
a  Beoond  action  on  the  same  ground — Heldj  that  the  proceedings  on 
the  second  action  wonld  be  anspended  until  the  oosts  of  the  fint  action 
were  paid.  Dwdop  et  al.  t.  JoneSj  11  L.  0.  J.  316  and  4  L.  0.  L.  J. 
42,  S.  C.  1867. 

3.  Where  an  action  or  prooeeding  has  been  diBcontinned,  or  has  been 
dismiased,  the  party^prooeeding  may  bring  a  new  action  before  paying 
the  coats  of  the  first,  but  the  défendant  or  adverse  party  may  demand 
that  the  prooeedings  be  snspended  until  the  costs  of  the  first  are  paid. 
Qo^ttU  y.  lAUbeHé,  1  B.  L.  747,  S.  0.  1869. 

4  A  plaintiff  who  has  discontinued  must  pay  the  oosta  incurred  by 
the  other  side  before  he  can  bring  a  new  action,  and  that,  by  actual 
payment  and  not  by  compensation.  Sh^pherd  y.  Davson  ds  Dawaon,  3 
R.  L.  454,  a  0.  R.  187L 

5.  Where  to  an  action  for  a  sum  of  mbneythe  pkintiffadded  the 
unoont  of  Uie  costs  of  a  preyious  suit  for  the  same  amount,  which  was 
lettled  before  retum,  and  of  which  the  défendant  promised  to  pay  the 
oofts— ^e2(2,  that  the  phiintiff  was  justified  in  adding  them  to  the 
amoaat  of  his  claim  in  the  second  suit,  notwithstanding  the  attomey 
ad  litem  had  prayed  distraction  of  such  costs  for  himself .  BoUarid  y»^ 
Lanvière,  1  L.  0.  J.  82,  S.  0.  1857. 

6.  Where  motion  was  made  to  haye  ail  the  proceedings  in  a  case 
snspended  until  the  costs  were  paid  of  a  former  action  which  was  dis- 
miflsed  on  demurrer,  and  wherein  the  plaintiff  in  the  présent  cause 
was  only  one  ont  of  a  number  of  plaintijfs,  and  wherein  the  causes  of 
action  were  not  identical — Held,  that  the  motion  could  not  be  granted, 
onleas  an  identity  of  parties  and  causes  could  be  shown.  Lalonde  y. 
Lahnde,  1  L.  C.  J.  290,  S.  C.  1857. 

7.  An  opposition  to  a  vend,  ex.  will  be  dismissed  unless  opposant 
pay  the  costs  of  his  former  opposition.  DàUon  y.  Doran  du  Doran,  8 
R.  L.  372,  1  Légal  News,  220,  22  L.  C.  J.  103  ;  S.  0.  1877. 

8.  The  proceedings  upon  a  second  appeal  will  be  suspended  until 
the  ooits  of  the  former  appeal  be  paid,  and  if  such  costs  be  not  paid 
on  a  day  certain,  the  second  appeal  will  be  dismissed  with  costs.  J9oi<- 
wer  é  Beeifeê,  12  L,  C.  J.  291,  Q.  B.  1863. 

And  tee  cases  under  Art.  120  ante. 
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SECTION  IV. 
OF  PEBEMPTION  OF  SUITS. 

4tS4.  Suits  are  perempted  when  no  proceeding  has  been 
had  therein  during  three  yeara 

1  Couchot,  75,  Ord.  de  Fev.  1563,  Art.  15. 
Ord.  de  Jan.  1628,  AH.  91  ;  C.  P.  C.  397. 

1.  Where  the  record  is  miasing,  it  ïb  not  compétent  for  the  court  to 
accord  péremption.     Tumer  y.  Boyd,  2  L.  C.  J.  96,  S.  C.  1857. 

2.  On  a  motion  to  discharge  an  opposition,  on  the  gronnd  that  the  op- 
posant had  f ailed  to  proceed  within  three  yeam,  the  motion  was  granted. 
Blackbwm  v.  Walker  d:  Walkery  3  L.  C.  J.  196,  S.  0.  1859. 

3.  Péremption  will  not  be  granted  of  an  opposition  to  a  ratification  of 
title.  Bohertson  exp.  à:  Pollock  et  al.,  5  L.  C.  J.  150  <&  11  L.  0.  R. 
285,  S.  C.  1861. 

4.  A  pétition  for  contrainte  par  corps  against  a  person  who  détériorâtes 
a  property  seized  is  not  a  suit,  and  îb  not  subject  to  péremption. 
Chaffers  es  quai.  v.  PetHn,  3  R.  L.  71,  S.  0.  1871. 

5.  Heldf  that  défendant  was  entitled  to  hâve  judgment  declaring 
a  suit  périmée,  though  the  phûntifT  who  had  been  originally  represented 
by  two  attomeys  practising  in  partnership  had  not,  since  the  nomina- 
tion of  one  of  them  to  a  station  in  the  civil  service,  appointed  a  new 
attomey,  even  though  the  office  held  by  the  one  so  appointed  be  in- 
compatible with  the  praotice  of  his  profession,  the  mandate  of  the 
other  still  continuing,  and  the  party  being  still  re[»nesented  by  him. 
VaUn  V.  Anderson,  2  R.  0.  110,  S.  C.  1871. 

6.  A  motion  for  a  rule  nisi  for  péremption  made  by  a  défendant  in 
person,  who  has  ceased  to  be  represented  by  his  attomey  ad  litem,  and 
who  has  not  subsequently  appeared  by  another  attomey  or  in  person, 
Ïb  irregular,  nnll  and  void.  Joknston  v.  Bimmer  &  Lochwood  et  aL, 
13  L.  C.  J.  131,  S.  0.  R  1869. 

4ffS.  Péremption,  however,  does  not  take  place  : 

1.  When  the  party  has  ceased  to  be  represented  by  his 
attomey,  in  the  cases  mentioned  in  articles  201  and  202  ; 

2.  When  the  party  himself  dies,  or  has  changed  his  civil 
status; 


Digitized  by 


Google 


OP  PEREMPnON  OP  SUIT8,  ABTS.  466-467.  237 

3.  When  proceedings  are  compnlsorily  stayed  by  any  inci- 
dental  proceeding  or  by  an  interlocutory  judgment. 
1  Couchât,  75;  9  L,  C.  R.  219. 

L  Péremption  cannot  be  granied  in  a  oase  where  the  prooeedings  hâve 
been  suapended  by  prooeedings  in  improbation.  Andermm  v.  Sanbomf 
3Q.L.R206,  S.  0.  R.  1877. 

2.  nie  parties  to  a  cause  must  be  pat  in  defatdt  to  answer  the  péti- 
tion tn  répriêe  iTingkmee  before  jnd^pient  oan  be  giyen  upon  it>  i.  e,, 
there  mnst  be  a  demand  of  plea.  Hamd  y.  LaUberiéy  3  Q.  L.  R.  242^ 
S.  C.  J876.     Mwrphy  ▼.  CcmpbeU,  S.  C.  1875,  ibid. 

3.  Powrparleri  for  the  compromise  of  a  case  interrapt  péremption, 
bot  proof  thereof  mast  be  made  by  writings.  Phaneuf  &  EUioUy  21 
L  G.  J.  221,  8.  0.  1871, 1  Légal  News,  211. 

486.  Péremption  takes  place  against  corporations  and 
agunst  ail  individuals,  even  against  minors,  when  they  are 
représente^!  saving  their  recourse  against  those  who  repre- 
sent  them. 

It  does  not  take  place  against  the  crown.  3  Ane,  Deniz. 
p.  662;  a  P.  0.398. 

457.  Péremption  must  be  dedared  by  the  court,  upon  a 
motion  of  which  the  attomey,  if  there  is  one,  has  had  notice  ; 
otherwise  the  notice  must  be  given  to  the  party  himself . 

ap.a.48o. 

1.  Péremption  will  be  granted  on  the  oertificate  of  the  derk  of  the 
ooort,  that  no  prooedare  has  been  taken  in  the  case  for  apwards  of 
three  years,  and  that,  notwithstanding  the  non-prodaotion  of  part  of 
the  record  which  has  been  misplaced.  Chapman  y.  Aylen,  1  L.  0.  J. 
364, 8.  0.  1867. 

2.  The  défendant  who  has  made  defaalt  cannot  obtain  permission 
to  set  aside  the  defaalt  for  the  parpose  of  obtaining  péremption  of  the 
ami    CowrvUU  es  Levar  y.  Levar,  6  L.  0.  J.  266,  S.  U.  1862. 

3.  A  défendant  who  has  not  appeared  may  ask  and  obtain  peremp* 
^n  of  the  sait.  Day  y.  Decasse  é  Dorval,  12  L.  0.  J.  266,  S.  0, 
1868. 

4.  And,  in  snoh  case,  may  sign  the  demand  for  péremption  and  pré- 
sent it  himself  to  the  eoort    Ib. 
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5.  A  demand  in  perempêon  is  indiTisible,  sothat  whero  one  défend- 
ant in  a  case  has  ai^ed  for  péremption  which  is  granted^  it  ia  granted 
in  favonr  of  ail  the  défendants.    Ib. 

6.  Where,  on  a  motion  for  péremption,  the  conclusions  were  that  the 
action  be  dismissed  instead  of  declared  périmée — Hcld,  to  be  irregnlar, 
and  rejected,  but  without  costs.  Peck  et  al.  ▼.  Mwrphy  et  al  db  The 
Mayor,  éc,  of  Montréal,  2  L.  0.  J.  221,  S.  C.  1858. 

7.  The  défendant  in  three  similar  cases,  filed  motions  asking  for 
péremption  of  the  suits  on  the  ground  that  three  years  had  elapsed 
sinoe  the  last  prooeeding  therein,  and  the  plaintiff  opposed  the  grant- 
ing  of  the  motions  on  the  ground  that  they  were  not  sufficient,  and 
that  a  rule  was  neoessary — Edd,  that  the  service  and  notice  of  motion 
are  équivalent  to  a  rule.  Charleboia  v.  Bastien,  6  L.  0.  J.  293,  S.  C. 
1862. 

8.  A  motion  for  péremption  made  in  the  name  of  three  attomeys, 
one  of  whom  is  deceased,  wiU  be  rejected,  on  the  ground  that  such  a 
motion  might  be  made  in  the  name  of  the  two  surviving  attomeys 
without  a  substitution.  DeBeaujeu  v.  Eodriguey  7  L.  C.  J.  43,  S.  C. 
18Ô2. 

9.  A  motion  for  péremption  may  be  legally  made  by  two  out  of  three 
members  of  a  légal  firm,  being  attomeys  of  record  of  défendant,  with- 
out  any  substitution  of  attomeys  previously  aUowed  by  the  court,  and 
without  évidence  that  the  other  member  of  the  firm  is  either  dead  or 
has  ceased  to  practice.  TerrUl  v.  Haldane  et  al.,  15  L.  C.  J.  245,  S.  C. 
1871. 

10.  A  demand  for  péremption  should  be  served  upon  ail  the  parties 
to  the  suit,  and  in  default  of  such  service  it  cannot  be  granted.  J^or- 
eaMetwry.  Léonard  (h  Lapierre,  9  L.  C.  J.  100,  S.  C.  1865. 

11.  Péremption  will  be  granted  in  cases  not  contested,  and  in  which 
the  défendant  only  appeared,  if  the  plaintiff  aUows  the  proceedings  to 
lie  over  for  three  years.  McBean  v.  OuUvn,  7  L.  C.  J.  117,  S.  C. 
1851. 

12.  A  pétition  claiming  péremption  ought  to  be  accompanied  by  a 
certificate  of  the  derk  of  the  court,  showing  the  date  of  the  last  pro> 
ceeding.  Les  Dames  Beligieuaes  Ursulinee  v.  BottereU,  IL.  G.  R.  89, 
Q.  B.  1851. 

458.  Péremption  is  covered  by  any  useful  proceeding  taken 
af ter  the  lapse  of  ihree  years  and  bef ore  tbe  service  of  the 
motion  to  bave  it  declajred  ;  but  it  cannot  be  prevented  or 
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affected  by  any  proceeding  taken  subsequently  to  the  service 
of  such  motion.     0.  P.  0.  399. 

L  On  appeal  from  a  judgment  granting  péremption— ffeW,  thafc  an  in- 
terlocutory  judgment  discharging  a  délibéré  suspends  so  long  as  ifc  is  in 
force  the  prooeedings  in  an  action  en  garantie,  and  that  there 
was  error  in  the  judgment  declaring  such  action  periméee  on  motion 
of  one  of  the  défendants  en  garantie.  Archambault  v,  Biiàby,  9  L.  C.  R. 
219,  Q.  B.  1859. 

12.  A  proceeding  in  a  cause  made  by  the  plaintifi's  attomey  after  ser- 
TÎce  on  him  of  a  rule  niri  for  péremption,  and  before  the  retum  of  the 
rôle,  will  not  prevent  the  péremption  being  declared  and  the  action 
diBmissed.     Fa^mam  v.  Joyd,  10  L.  0.  R.  20,  1869. 

3.  No  interruption  of  péremption  oan  be  had  after  service  of  notice 
of  motion.     Ib.,  &  4  L.  C.  J.  128,  S.  0. 1859. 

4.  On  motion  for  péremption  of  the  instance  where  the  plaintifT  had, 
between  the  notice  and  the  présentation  of  the  motion,  filed  a  paper  in 
the  cause — Heidy  to  be  a  rule  in  this  province  that  the  notice  was  not 
équivalent  to  the  demand,  and  that  any  useful  proceeding  taken  be- 
tween the  two  woald  be  suffîcient  to  interrupt  the  péremption.  Beau- 
dry  Y  Pling^iet,  3L.  C.  J.  237,  8.  C;  McDonaM  et  al.  é  Êoy,  3L.  C.  J. 
302,  S.  C.  1869. 

5.  The  plaintiff  urged  that  the  péremption  had  been  interrupted  by 
the  fact  that  the  attorneys  of  record  had  abandoned  the  profession  and 
beoome  merchants — Held,  that  the  rule  was  peremptory,  and  that  the 
hd  niged  did  not  interrupt  péremption.  The  New  City  Gaa  Compatvy 
ofM&ntrtal  é  McDofmell,  3  L.  C,  J.  283,  S.  C.  1860. 

6.  Where  a  motion  was  made  for  péremption  on  the  part  of  the  dé- 
fendant, and  the  plaintiff  answered  that  one  of  his  attorneys  ad  litem 
bad,  during  the  three  years,  ceased  to  practise  as  attomey  to  the 
knowledge  of  the  défendant — Held,  that  the  plaintiff  was  suffîciently 
represented  by  one  of  his  attorneys.  Tassé  v.  Laberge,  4  R.  L.  699, 
8.  C.  1871. 

7.  The  death  of  the  plaintiff  in  the  case  interrupts  péremption.  Tate 
«ta/.  V.  McNivm,  4  L.  C.  J.  148,  S.  0.  1860. 

8.  Where  one  of  the  défendants  died  during  the  pendenoy  of  the  suit 
the  péremption  did  not  run  during  the  three  months  and  forty  days 
allowed  to  theheirs  to  deliberate.  McKay  et  al,  v.  Oerrard,  6  L.  C.  J. 
331,8.0.1861. 

9.  The  défendants  served  a  motion  on  the  plaintiff  for  péremption, 
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and  the  plaintiff  pleaded  that,  having  entered  into  Bolenm  aad  perpe- 
petual  Yows  as  a  reUgieuu,  she  was  oivilly  dead  before  the  péremption 
had  aooruedy  and  also  that  the  pleading  mentionedaa  the  last  proceed- 
ing  in  the  case,  instead  of  haying  been  filed  on  the  17th  of  May,  1859, 
was  filed  doring  the  month  of  Apiil,  1862,  as  appeared  by  affidavita 
prodnced  by  her,  and  before  the  day  on  which  the  motion  for  péremp- 
tion was  served  she  had  taken  usef  ul  proceedings  as  required  by  law 
— HM,  snpposing  the  plaintiff  were  oiTilly  dead  (a  point  which  the 
court  would  not  décide)  by  taking  the  yowb  of  a  rtUgiewe  before  the 
péremption  was  acquired,  that  as  the  défendant  had  not  been  notified 
of  the  faet  it  could  not  take  away  the  right  of  péremption.  DtBecmfevi 
T.  Masté,  jr.,  7  L.  0.  J.  106,  S.  C.  1863. 

10.  With  regard  to  the  filing  of  the  pleading  referred  to,  the  date 
of  which  had  been  certified  by  the  prothonotary,  his  oertificate 
conld  only  be  attaoked  by  improbation,  and  hM,  alao,  that  péremption 
conld  not  be  affected  by  a  prooeeding  taken  between  the  service  of  the 
motion  and  ita  présentation  to  the  court.     Ib. 

11.  The  death  of  one  of  the  plaintifls  interrupts  the  péremption. 
Brewiter  et  al  y.  ChOds  et  al.  9  h.  0.  J.  21,  S.  0.  1863. 

12.  And  the  death  of  one  of  the  défendants.  Hoioard  et  àL  v. 
ChUds  ee  oL  9  L.  0.  J.  22,  S.  0.  1863. 

13.  The  service  of  a  notice  of  motion  to  be  made  by  the  plaintiff  ia  a 
valid  interruption  of  the  péremption  in  the  cause  under  art.  458. 
The  Mayor,  éc,  of  MotUreal  é  Ramony  13  L.  0.  J.,  234,  C.  C. 

14.  Service  of  a  notice  of  motion  not  filed  or  presented  to  the  court 
does  not  interrupt  péremption.  TerriU  é  Haldane  et  <d,,  15  L.  0.  J. 
245,  S.  0. 1871. 

15.  The  death  of  two  of  the  défendants  does  not  interrupt  peremp- 
tion.    Ib. 

16.  But  held,  reversing  the  décision  in  the  court  below,  that  a  réqui- 
sition by  plaintiff  for  a  procees  to  examine  défendant  on  /oits.  et  a/rHcle$, 
filed  the  same  day  as  service  is  made  by  the  défendant  of  motion  for 
péremption,  is  a  useful  prooeeding,  and  will  operate  as  an  interruption 
of  the  péremption.     Ib.,  &  17  L.  C.  J.  69,  Q.  B.  1872. 

17.  To  call  a  case  on  the  enquête  rote  is  not  a  useful  prooeeding,  such 
as  to  interrupt  péremption.  Cook  v.  JUTtUer,  3  R.  L.  446,  S.  0.  1871,  & 
4  B.  L.  240,  S.  G.  R.  1872. 

459.  Péremption  does  not  extinguish  the  right  of  action, 
but  only  the  suit  or  prooeeding.     (7.  P.  C  401. 
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400.  The  court,  in  declaring  ihe  péremption  of  the  suit, 
may,  according  to  circumstances,  condenin  the  plaintiff  to 
paj  ail  costs. 

1.  Where  péremption  is  granted  the  action  will  be  dismissed,  with 
costB.  Mongeor»  et  itx.  &  Larin^  1  L.  0.  J.  264,  S.  C.  ;  Chapman  y. 
ÂyUn,Tb,  ;  Ocre  A  Ougy,  Ib.,  <&  8  L.  0.  R.  445, 1857. 

2.  The  oosts  on  a  demand  for  péremption  are  at  the  discrétion  of  the 
court    DeBleury  &  Gauthier  &  Paris,  5  L.  C.  J.  330,  S.  G.  1861. 

3.  And  on  sufficient  cause,  on  affidavit,  the  court  will  not  grant  costs. 
Ib.,  11  L.  C.  R.  494,  8.  0.  1861. 

4.  The  action  will  be  dismissed,  each  paying  his  own  costs.  Fovmier 
T.  The  Québec  Fvre  Ineumnce  Oo,,  6  L.  C.  B.  97,  S.  0.  1856. 

5.  No  costs  will  be  awarded.  Tumer  y.  Lamas,  10  L.  0.  R.  382,  S. 
C.1860. 

6.  The  action  will  always  be  declared  périmée  with  costs,  unless 
onder  yery  spécial  circumstances.  Sinclair  y.  McLean  et  al,  22  h.  0,  J, 
W,  S.  C.  1877. 

SECTION  V. 
MISCELLANEOUS  PROVISIONS. 

401.  When  any  writ  or  paper  whatever  requires  to  be 
served  out  of  the  district,  the  service  may,  in  the  absence  of 
any  provision  to  the  contrary,  be  made  either  by  a  bailijff 
of  the  district  in  which  the  court  is  held,  or  by  a  bailiff  of 
the  district  in  which  such  service  is  to  be  made  ;  but  no  more 
costs  can  be  allowed  in  the  former  case  than  in  the  latter  ; 
and  this  provision  applies  also  to  exécutions  against 
movable  property  and  to  attachments  before  or  after  judg- 
m^i     C.  S.  L.  a  c.  83,  8.  65,  §§  1,  2,  3,  4. 

Vide  33  Vie.  c.  17,  e.  1  (Que.),  under  a/rU  48  ante. 

L  A  bailiff  of  the  district  of  Montréal  may  exécute  a  writ  of  exécu- 
tion from  the  court  in  an  adjoining  district.  Dahaut  y.  i^ioom^e  <è 
TranehemœUagne,  13  L.  C.  J.  308,  S.  C.  1869. 

403.  Every  written  proceeding  in  the  case  must  be  served 
16 
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upon  the  opposite  party,  otherwise  it  is  not  deemed  to  be 
regularly  filed. 

Every  notice  of  inscription  for  hearing  in  lawor  upon  the 
merits  must  be  given  by  serving  a  copy  of  the  inscription  at 
least  one  dear  day  in  term,  and  four  days  in  vacation,  before 
the  day  fixed  for  such  hearing.    Ibid.,  8.  184. 

L  JSeldfOn  an  appeal  from  a  judgment  ordering  a  rule  for  controÀnte 
par  corps  against  a  défendant,  who  had  become  voluntary  guardian**of 
the  things  seized,  that  notice  of  such  rule  to  the  défendant  is  not  re- 
quired  by  the  Rules  of  Practice.  Brooks  db  Whitney,  4  L.  0.  J.  279, 
Q.  B.  3860. 

2.  In  cases  in  the  Circuit  Court  under  960,  copies  of  prelixninary  ex- 
ceptions must  be  served  on  the  plaintifTs  attorney.  Lusher  v.  Parsons, 
17  L.  C.  J.  196,  C.  C.  1873. 

3.  When  an  opposition  is  made  by  a  third  party  to  a  seizure,  and  the 
opposition  is  contested  by  the  other  parties  in  the  cause,  the  défend- 
ant has  a  right  to  be  notified  of  ail  the  proceedings  on  the  opposition, 
and  no  final  judgment  can  be  rendered  maintaining  such  opposition 
unless  the  défendant  has  been  called  upon  to  déclare  whether  he  in- 
tend to  contest  it  or  not.  Kelly  es  The  Mayor  et  cU.  of  Sorel,  <t'  La 
Banque  du  Peuple,  1  E.  L.  168,  Q.  B.  1869. 

4.  Where  an  opposition  is  being  contested,  the  contestation  itself 
must  be  served  on  the  défendant,  but  it  is  not  necessary  that  it  be  ao- 
companied  by  a  writ  of  summons.  Trahan  v.  Gadboia  tk  McCaffrey  et 
al  ô  B.  L.  690,  S.  C.  1874. 

6.  An  intervening  parfcy  who  daims  payment  by  the  prothonotary  of 
a  sum  of  money  under  a  judgment  in  his  favour,  is  bound  to  give  notice 
to  ail  the  parties  to  the  record  of  his  application  to  the  court  for  such 
moneys.  OiUespie  et  oZ.  v.  SprqLgg  et  al,  é  Butchinson  et  al,  es  Mail- 
land  et  al,  é  Gordon  et  al,,  6  L.  C.  J.  25,  S.  C.  R.  1855. 

6.  Where  application  was  made  to  the  Superior  Court  for  payment 
of  moneys  daimed  by  parties  in  the  case,  notice  must  be  given  to  the 
other  parties  interested  of  the  judgment  or  order  pronounced  in  the 
case.     Mann  et  al  «fc  Monk,  8  L.  C,  J.  55,  Q.  B.  1862. 

463.  Jn  reckoning  the  delays  in  matters  of  pleading  or 
trial,  the  first  day  of  September  is  deemed  to  be  the  next 
day  af  ter  the  ninth  day  of  July  ;  and  no  party  to  a  cause 
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can  be  obliged  to  proceed  between  those  two  days,  without 
a  spécial  order  of  the  court  or  judge. 

34  Vict  c  4,  (Que). 

4.  "NotwithBtanding  Article  463,  any  days  between  the  ninthof  July, 
and  the  first  of  September  shall  be  reckoned  in  the  délaya  of  eight 
days  fixed  by  Articles  497  and  600  of  the  said  code." 

464.  [Any  two  or  more  judgea  residing  in  the  aame  d/is- 
tnct  mu8t  ait  at  the  sa/me  ti/me  a/nd  at  the  aame  place,  but  in 
separate  apartmenta,  m  term  or  in  vacation;  and  each  of 
such  judgea  haa  the  aame  juriad/iction  for  hearing  and  de- 
terminvng  aU  caaea  amd  Tnattera  avhmitted  to  him,  and  haa 
the  aame  powera  aaifhe  were  the  orUy  judge  aittin^  at  auch 
place.]     Ibid.  c.  78,  a.  24. 

40yict.  c.  13.  (Que,) 

2.  Article  464  is  repealed,  and  the  following  substituted  theref or  : 
"  464.  Two  or  more  judges  of  the  Saperior  Court  discharging  their 
daties  in  the  aame  district,  may,  and  shall,  whenever  the  despatch  of 
business  reqnires  it,  sit  at  the  same  time  and  at  the  same  place,  in 
leparate  apartments,  in  term  or  in  vacation  ;  and  each  of  such  judges 
bas  jnrisdiction  for  hearing  and  determining  ail  cases  and  matters  sub- 
mitted  to  him,  and  has  the  same  powers  as  if  he  were  the  only  judge 
ntting  in  such  place.'' 

469.  In  the  absence  of  the  judge  from  the  chief-plaee  of 
any  district  in  vacation,  his  duties  may  be  perf  ormed  by  the 
prothonotary,  in  cases  of  évident  necessity,  or  where  by  de- 
lay  a  light  might  otherwise  be  .lost  or  a  wrong  sustained. 

But  no  judgment  or  order  can  be  made  by  the  prothono- 
tary unless  notice  of  the  application  has  been  given  to  ijhe 
opposite  party,  except  in  cases  by  default,  and  such  order 
may  be  afterwards  revised  by  the  court  at  its  next  sitting, 
or  by  any  judge  présent  in  the  district,  provided  the  party 
requiring  the  revision  files  in  the  prothonotary's  oflSce,  on 
or  before  the  third  following  juridical  day,  an  exception 
ihereto,  accompanied  by  the  grounds  upon  which  such  revi- 
sion is  demanded. 
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The  judgment  or  order  of  the  prothonotary  cannot  be  exe- 
cuted  until  the  delay  for  ^ing  such  exception  has  expîred  ; 
and  after  the  filing  of  the  exception,  the  exécution  of  such 
judgment  or  order  remains  suspended  until  the  décision  of 
the  judge.    Ibid,  s.  25. 

36  Vict.  c  10  (Que,) 

"  7.  Whenever  at  least  one  judge  of  the  Superior  Court  shall  hâve  his 
domicile  in  the  chefUeu  of  any  district  the  prothonotary  of  such  district 
shall  not,  in  any  case  hereafter,  exercise  any  of  the  judioial  f nnctions 
mentioned  in  Ari;.  465  (wnless  suoh  judge  heiUor  àbtenifram  the  dMrict, 
40  V.  c.  13,  s.  6,  Que.)" 

1.  On  an  exception  to  the  form  filed  on  the  ground  that  the  f emale 
phiintiff  had  been  authorized  à  ester  en  justice  by  the  deputy  prothono- 
tary— Heldy  that  as  the  said  authorization  did  not  set  forth  that  it  was 
granted  in  the  absence  of  the  judge  of  the  district,  in  aocordance  with 
art.  465  of  the  Code  of  Procédure,  it  was  vUra  vires,  and  the  excep- 
tion was  maintained.  Dvbé  v.  Mazurette,  5  R  L.  247,  S.  C;  FUion 
▼.  Lacomhe,  5  R.  L.  243,  C.  C.  1871. 

2.  A  deputy  prothonotary  in  the  absence  of  a  judge  has  no  power  to 
fix  the  amount  of  unliquidated  damages  and  interest  upon  which  to 
base  the  issue  of  a  writofcapias.  Wortheny.  HoU,  3  R.  L.  702,  S. 
0.  R.  1872. 

3.  The  prothonotary  of  a  district,  the  judge  of  which  is  bound  by 
law  to  réside  in  another  district,  may  grant  a  pétition  without  setting 
forth  the  absence  of  the  judge.  Lynch  v.  Ihmcan  db  Duncan  db  Lynch, 
15  L.  C.  J.  222,  S.  C.  R.  1871. 

4.  A  deputy  prothonotary  has  power  to  authorize  a  tutor  to  take  up 
the  instance  in  and  prosecute  an  action  en  partage  akeady  begun  by  the 
a/uteur  of  the  minor.     CutUng  é  Jordan,  19  L.  C.  J.  139,  Q.  B.  1875. 

5.  The  derk  of  the  Circuit  Court  cannot  exercise  the  functions  of 
the  judge  of  the  district  even  in  his  absence,  and  when  the  parties 
would  necessarily  sufier  by  delay,  and  where  the  derk  had  granted  the 
pétition  of  the  plaintiff  who  demanded  possession  of  a  horse  he  had 
attached  by  saisie  revendication,  it  was  held,  on  inscription  before  the 
judge  in  tenu  that  the  derk's  order  should  be  annulled.  LaroM  y. 
Larose,  3  R.  L.  33,  S.  C.  1871. 

466.  Whenever  the  sheriff  is  interested  or  personally 
coneemed  in  any  suit  or  action,  any  writ  which  ôught  to 
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be  served  by  him,  must  be  addrefised  to  and  served  by  the 
ooroner  of  the  district.     Ibid.  c,  83,  8.  45  ;  «ee  art,  74.  ante. 

467.  If  the  sheriff  is  also  coroner,  then  the  prothonotary, 
or  bis  deputy,  acts  in  the  place  and  stead  of  the  sheriff,  as  if 
the  writ  had  been  addressed  to  him  personally.  G,  S.  L.  C. 
c78,  «.22. 


CHAPTER   EIGHTH. 

OF  FINAL  JUDGMENT. 


SECTION  I. 
OF  JUDGMENT  ON  THE  MERITS. 

4C8.  Judgment  in  a  suit  which  is  onder  advisement  can- 
not  be  stayed  by  reason  of  the  death  of  the  parties  or  of 
their  attomeys.     Ord.  1667,  tit  26,  Art,  1. 

[If  any  judge  or  assistant  judge  before  whom  a  case  has 
been  heard  is  appointed  chief-justice  or  judge  of  the  same 
court,  or  chief-justice  or  judge  of  another  court,  or  has  ob- 
tained  leave  of  absence,  he  may  render  judgment  as  if  no 
changes  had  taken  place.] 

460.  In  ail  contested  cases,  and  in  those  not  provided  for 
by  articles  89,  90,  91,  92  and  96,  judgment  must  be  ren- 
dered  in  open  court.    Ibid.,  art,  5. 

The  court  may,  during  term,  appoint  days  out  of  tenu  for 
rendering  judgment  in  cases  taken  under  advisement. 

32Vict.,  c.20,CÇue.;: 

1.  "  Wheneyer  any  judge  of  the  Superior  Court,  who  has  heard  a 
cause  in  the  aaid  court,  ia  unable  by  reason  of  lickneBS,  or  other  rea- 
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son,  to  render  judgment  in  the  said  cause  in  person,  he  may  transmit 
the  draf t  of  the  judgment  certified  by  himself  to  the  prothonotary,  who 
shall  be  thereupon  bound  to  record  the  same,  and  to  read  it  in  open 
court  on  the  next  juridical  day  in  term  after  he  shall  hâve  reoeived 
such  draft  ;  and  the  judgment  shall  then  hâve  the  same  force  and 
efifect  as  if  it  had  been  pronounced  by  the  judge  on  the  day  on  which 
it  was  so  read." 

38  Vict.,  c.  10,  (Çî*e.)  : 

1.  ''  At  any  time,  when  a  judge  who  has  heard  a  cause  in  the  Superior 
or  in  the  Circuit  Courts,  is  incapable,  on  account  of  illness,  absence 
or  other  cause,  of  rendering  judgment  in  person,  he  may  transmit  the 
draft  of  the  judgment,  certified  by  him,  to  the  prothonotary  or  to  the 
clerk,  as  the  case  may  be,  with  instruction  to  enregister  such  judgment 
and  to  read  it,  or  to  gire  communication  of  it  on  demand  to  the  par- 
ties or  their  attomeys  ad  litem^  on  the  day  previously  fixed  for  that 
purpose  by  the  court  which  shall  hâve  taken  the  cause  en  délibéré, 

The  prothonotary  or  the  clerk,  on  receiving  the  draft  of  judgment 
ilnd  the  instructions  accompanying  it,  is  obliged  to  conform  to  such 
instructions  :  and  the  judgment  so  enregistered,  shall  hâve  the  same 
effect  as  if  it  had  been  rendered  by  the  judge,  during  the  sitting  of 
the  court. 

2.  The  provisions  of  the  preceding  section  shall  take  effect  notwith- 
standing  article  1080  of  the  Code  of  Civil  Procédure,  section  1  of  the 
Act  of  this  Province,  32  Vict.,  chap.  20,  and  any  other  provision  of 
the  law,  and  without  préjudice  to  such  article,  section,  or  provision  of 
law. 

3.  In  the  absence  of  the  judge  who  should  préside  over  the  Supe- 
rior or  the  Circuit  Court,  the  prothonotary  or  clerk,  as  the  case  may 
be,  may  adjoum  the  court  from  day  to  day  during  the  term.'' 

1.  The  courts  cannot  adjoum  to  any  day  between  the  9th  of  July  and 
the  Ist  of  September  for  the  purpose  of  rendering  judgment  in  cases 
heard  and  taken  under  advisement  during  term,  and  art.  469  gives  the 
court  the  nght  to  adjoum  only  to  a  day  which  is  not  prohibited  by 
art.  1.     The  Richelieu  Co,  &  Anderson,  20  L.  C.  J.  219,  Q.  B.  1876. 

470.  In  cases  inscribed  at  the  same  time  for  proof  and 
hearing,  judgment  may  be  rendered  during  the  days  set  apart 
in  vacation  for  proof  and  hearing  in  such  cases.  C,  S.  i.  C. 
c.  83,  8.  87. 


Digitized  by 


Google 


OF  JUDGMENT  ON  THE  MERITS,  AKTS.  470-474.  247 

^  net,  e.  20  (Que.): 

2.  Article  470  is  hereby  amended  by  adding  the  words  "  and  alBO 
duiDg  term  and  on  any  day  ont  of  term  appointed  by  the  court,  for 
rendering  judgment  in  cases  taken  under  advisement." 

471.  Every  judgment  for  damages  must  contain  a  liquida- 
tion thereof.     Ord.  1667,  tit  26,  are  6  ;  0.  P.  G.  128. 

473.  Every  judgment  must  mention  the  cause  of  action, 
and  must  be  susceptible  of  exécution. 

In  contested  cases  it  must  moreover  contain  a  summaiy 
statement  of  the  issues  of  law  and  of  f act  raised  and  decided, 
the  reasons  upon  which  the  décision  is  founded,  and  the  name 
of  the  judge  by  whom  it  was  rendered.  C  S.  L,  G,  c  83,  88, 
39, 110. 

L  A  judgment  on  an  action  en  réintegra/nde  which  does  not  describe 
the  property  affécted  by  the  judgment,  will  be  reyersed  in  appeal  on 
acoount  of  vagueness.    Renaud  v.  Ougy,  8  L.  0.  R.  470,  Q.  B.  1858. 

2.  An  error  in  the  date  upon  which  a  judgment  is  rendered  is  not  a 
ground  of  nullity.     Nwid  é  Smith,  10  L.  C.  J.  217,  Q.  B.  1866. 

3.  A  judgment  is  not  necessarily  nul!  because  it  is  not  conformable 
to  ail  the  provisions  of  art.  472  conceming  the  moUvés.  La  Fabrique  de 
8U,  Julie  de8.  é  Paquet,  1  R.  L.  430,  Q.  B.  1869. 

4.  The  judge  who  rendors  the  final  judgment  may  reverse  ail  inter- 
locutory  décisions  in  the  case.  Archer  v.  Lortie,  3  Q.  L.  R.  169,  S.  0. 
R.  1877. 

47S.  The  judgment  must  be  entered  without  delay  in  the 
register  of  the  court,  in  conformity  with  the  draft  paraphed 
by  the  judge. 

1.  An  inscription  en  faux  cannot  be  made  agaînst  a  judgment  of  the 
S.  0.  or  of  any  court  even  if  the  judgment  hâve  been  altered  in  any 
manner  since  it  was  rendered,  nor  can  any  such  inscription  be  made 
against  a  copy  of  such  judgment.  Healy  et  al,  r,  The  Mayor,  etc.,  of 
Montréal,  17  L.  C.  R.  409,  S.  0.  1867.  8ee  Ross  db  Palsgrave,  5  L.  0. 
J.  141,  Q.  B.  18Ô8. 

474.  In  the  case  of  différence  between  the  draft  and  the 
«ntry  thereof  in  the  register,  the  draft  is  to  be  foUowed;  and 
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the  court  may,  without  any  formality,  order  the  rectificatioii 
of  the  register. 

1.  The  draft  of  a  judgmentas  paraphed  by  a  judge  is  the  true  record 
of  Buoh  judgment,  and  cannot  be  contradioted  by  verbal  évidence  of- 
fered  in  support  of  a  requête  dviU  attaoking  the  correctness  of  the  en- 
iries  therein  so  paraphed  by  the  judge. 

A  judgment  bo  recorded  cannot  be  set  aside  on  a  requête  civile  by  an- 
other  judge  of  the  same  court  on  the  ground  of  error  in  such  record. 
CaHer  v.  MoUon  é  Holmes^  21 L.  C.  J.  210,  S.  C.  1877. 

2.  Where  rent  due  and  to  accrue  was  demanded^  and  judgment  waa 
given  for  the  part  due^  but  was  entered  for  the  fuU  amount  demanded, 
and  the  prothonotary  entered  up  the  proper  judgment  on  another  page^ 
temhle  that  he  was  not  authorized  to  do  so  by  Art.  474.  Hardy  é:  SecU^ 
1  Légal  News,  278,  Q.  B.  1878. 

3.  The  court  will  not  interfère  to  change  or  modify  in  any  way  a  final 
judgment  which  has  been  rendered.  ffuot  y.  Page,  9  L.  C.  B.  226^  S. 
C.  1869. 

4.  Nor  can  a  judgment  be  changed  or  modified  in  any  way  after  th» 
court  has  adjoumed.    Bertrand  v.  Beaudry,  9  L.  C.  R.  260, 0.  C.  1859. 

5.  A  yariance  between  a  judgment  on  a  rule  and  the  rule  itself 
is  not  a  ground  for  setting  it  aside.  Brooks  t.  Whitney,  4  L.  C.  J.  279> 
10  L.  0.  R.  Q.  B.  1860. 

6.  An  interlocutoiy  judgment  may  be  revised  or  reformed.     Plen^ 
derUath  é  lix.  v.  McGUlivray  et  al  S.  R.  470,  E.  B.  1831.     Tate  et  al. 
▼.  Janea  etal,y&é  contra  1  L.  C.  J.  161,  S.  C.  1867.       (Quintal  t.  Boy^ 
et  al  14  L.  C.  J.  67,  S.  C.  1868. 

475.  Every  judgment  condemning  a  party  to  the  restitu- 
tion of  rents,  issues  and  profits,  must  order  the  liquidation 
thereof  ;  and  this  is  done  by  experts  if  the  case  requires  it  ;: 
and  the  party  condemned  is  bound  for  that  purpose  to  pro- 
duce ail  accounts  and  documents  shewing  the  receipts,  aU 
leases  of  immoveables,  and  a  statement  of  the  cost  of  tilling, 
sowing  and  harvesting  incurred  by  him. 

476.  Unless  it  is  expressly  ordered,  it  is  not  necessary  to 
hâve  the  judgment  served  on  the  party  condemned,  except 
judgments  in  récognition  of  hypothecs,  rendered  against  de- 
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fendants  having  a  known  domicile  in  the  Province.  (7.  8,  L. 
Ce.  49,  «.15;  c.  83,  8.  114;  Ord.  1667,  tit  27,  Art.  1;25  Geo. 
IIL  c.  2,  8.  29. 

1.  Signification  of  a  judgment  ïb  uot  required  where  it  haa  been 
given  contradietoiremeiU.  Bogerton  df  Begw;  3  Rev.  de  Lég,  391,  K^ 
B.  1819. 

477.  [Any  party  may,  on  giving  notice  to  the  opposite 
party,  renounce  either  a  part  only  or  the  whole  of  any  judg- 
ment rendered  in  his  f avour,  and  hâve  such  renonciation  re- 
corded  by  the  prothonotary  ;  and  in  the  latter  case  the 
cause  is  placed  in  the  same  state  it  was  in  before  the  judg- 
ment.] 

1.  Where  the  phiintifT  had  desisted  £rom  a  judgment  on  a  demurrer,. 
obtained  in  the,  absence  of  defendant's  coimsel  from  the  court,  and  the 
case  was  inscribed  for  another  hearing,  the  court  was  of  opinion  that, 
as  judgment  had  once  been  rendered,  there  was  an  end  of  the  matter,. 
and  the  inscription  was  discharged.  Clark  ti  al,  as  Clark  et  van,  2  L.  0. 
J.  209,  S.  0.  1858. 

2.  Where  there  is  a  manifest  error  in  a  judgment  and  the  plaintiflT 
(in  whose  favour  the  error  was),  desisted,  before  appeal  brought,  from 
ihe  benefit  of  such  error,  and  served  notice  thereof  on  the  défendant 
--Hdd,  that  the  dégistement  was  good,  and  the  appeal  was  dismissed^ 
wiih  Costa.      Brwon  étal,  d:  Wood,  8  L.  0.  J.  53,  Q.  B.  1863. 

3.  Where  one  desists  from  a  judgment  rendered  in  the  Superior 
Court,  and  which  has  been  inscribed  in  revision,  the  Court  of  Review 
wiU  discharge  the  dUiberé  and  retum  the  record  to  the  Superior  Court.. 
Word  é  Newhall,  3  R.  L.  445,  S.  C.  R.  1871. 

4.  The  attomey  of  one  of  the  parties  in  a  case,  as  such,  may  renounce- 
the  whole  or  part  of  the  judgment  given  in  his  f  avour,  but  such  renun- 
dation  to  be  valid  must  be  signed  by  the  party  himself  or  by  his 
attomey  ad  hoc.     Frefontaine  é  Brown  et  al,,!  Q.  L.  R.  60,  S.  C.  R. 
1875. 

SECTION  n. 
OF  COSTS. 

4^8.  The  losing  party  must  pay  ail  costs,  nnless  for 
spécial  reasons  the  court  thinks  proper  to  reduce  them  or 
oompenfiate  them,  or  orders  otherwise. 
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Nevertheless,  in  actions  of  damages  for  personal  wrongs, 
if  the  damages  awarded  do  not  exceed  forty  shillings,  ster- 
ling, no  greater  sum  can  be  allowed  for  costs  than  the 
4kmount  of  such  damages. 

Ord.  1667,  tU.  31,  aH,  1  ;  25  Oeo.  IIL,  c.  2,  «.  4. 

a  S.  L,  a  c.  82,  8.  23  ;  C.  P.  C.  130,  131. 

1.  The  plaintiflfs  attomey  cannot  daim  costs  from  the  défendant  for 
any  proœeding  before  the  issue  of  the  writ  and  consequently  no  costs 
arise  on  the  mère  lodging  of  a  fiât.     White  v.  Foster,  4  R.  L.  566. 

2.  No  costs  can  be  asked  for  an  attomey's  letter  sent  before  the 
commencement  of  the  action,  as  it  is  a  voluntary  courtesy,  and  not  a 
necessary  proceeding.     Bowen  y.  Lee,  3  Rev  de  Lég.  393 ,  K.  B.  1812. 

3.  The  défendant  who  tenders  the  principal  and  interest  daimed, 
after  issue  of  a  writ  of  summons,  but  before  service,  is  stiU  liable  for 
the  costs  incurred.  Boucher  v.  Lemoine  et  oZ.  4  L.  0.  J.  300,  S.  C. 
1860. 

4.  Where  the  parties  hâve  settled  the  action  before  retum,  the 
attorney  for  the  plaintifif  cannot  recover  his  costs  against  the  défendant 
who  was  led  to  believe  proceedings  were  ended.  Watkins  et  al.  v. 
Dmmany  4  R.  L.  383,  C.  C.  1872. 

5.  Where  an  action  was  settled  as  to  the  principal  only  and  défend- 
ant afterwards  neglected  to  pay  the  costs — Held^  that  the  action  might 
be  retumed  into  court  and  prooeeded  with  for  the  costs  only.  Darche 
ut  al.  V.  Debuc  é  Behm,  1  L.  C.  R.  238,  S.  C.  1851  ;  Gagnon  v.  McLeisk, 
3  Rev.  de  Lég.  393,  K.  B.  1821. 

6.  Where  the  parties  had  settled  the  case  after  the  retum  of  the 
action  without  the  knowledge  of  the  plaintiflfs  attomey — Hdd,  that  the 
latter  was  entitled  to  proceed  to  judgment  for  his  costs.  CharUhois  v. 
VoykUmbe,  7  L.  0.  J.  300,  S.  C.  1863  ;  William»  v.  Montrait,  1  Légal 
News,  339,  S.  C.  1878. 

7.  But  hdd^  that  where  the  parties  hâve  settled  the  suit  between 
themselves  the  attomey  cannot  continue  it  for  costs  although  he  hâve 
prayed  distraction  thereof  in  his  déclaration.  LafaiUe  v.  LafaiUe,  14 
L.  C.  J.  262,  S.  C.  R.  1869  ;  The  Qaehec  Bamk  v.  Paquet,  13  L.  C.  J. 
122,  S.  C.  R  1869  ;  Castongué  v.  Pétrin  et  oZ.  14  L.  0.  J.  304,  S.  C. 
1870. 

8.  Where  the  plaintiff  compromises  with  the  défendant,  the  latter 
-agreeing  to  pay  costs,  the  plaintiff  cannot  enter  his  action  for  the  costs, 
nor  does  the  demand  for  distraction  of  costs  in  the  conolusicMi  of  the 
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{daintiff's  déclaration  taka  away  from  bim  the  right  to  oompromûe. 
H&>eH  é  La  Fabriqua  8t  Jean,  13  L.  0.  B.  66,  Q.  B.  1861. 

9.  A  shipper  had  taken  eut  a  writ  of  attachment  in  revendication 
against  the  master  of  a  vessel  in  conséquence  of  his  refusai  to  lign  bills 
of  lading  for  the  goods  Bhipped,  and  the  défendant  therenpon  signed 
and  delivered  the  biUs  of  lading  but  refused  to  pay  costs — Held,  that 
the  plaintiff  had  aright  to  retum  the  action  and  proceed  to  judgment 
for  his  oosts.  McCuOoch  et  al  é  Eatifield,  7  L.  C.  J.  229  &  13  L.  0. 
R.  321,  Q.  B.  1863. 

10.  Where  certain  costs  under  a  writ  of  contramU  par  corps  had 
been  overlooked — Held,  that  that  did  not  free  the  debtor  from  the  ob- 
ligation of  paying  them  when  demanded.  BeoMchêne  ▼.  Paccmd,  13  L. 
C.  J.136,  O.C.  1869. 

IL  Where  to  an  exécution  for  debt,  interest,  and  costs,  an  opposi- 
tion is  filed  under  which  it  is  proyed  that  the  costs  were  paid  bef ore 
aeizure,  the  défendant  is  entitled  to  oosts  on  his  opposition.  Berthdoi 
y.  Lalonde  db  Lalonde,  14  L.  C.  J.  28,  C.  C.  1869. 

12.  The  plaintiff  who  sues  in  forma  poAiperis  may  recover  costs. 
Ommx  ▼.  Mtnard,  3  Rev.  de  Lëg.  391,  K.  B.  1819. 

13.  An  attorney  prosecuting  in  his  own  action  for  costs  due  in  a 
fonner  cause  cannot  hâve  judgment  for  costs.  He  is  entitled  to  the 
amoimt  of  his  disbursements,  and  no  more.  VaUiers  ▼.  Duhamel,  3 
Rey.  de  ïjég,  392,  K.  B.  1819. 

14.  Where  a  case  has  been  inscribed  in  reviéw,  and  after  hearing 
it  has  been  disoovered  that  it  is  not  susceptible  of  révision,  and  the 
court  has  therefore  no  jurisdiction,  the  party  insoribing  must  pay  costs. 
Btcka  V.  Bonallie,  14  L.  C.  J.  54,  S.  0.  R.  1868. 

15.  In  a  case  before  the  Circuit  Court — Held,  that  where  the  case  is 
within  the  jurisdiction  of  the  Commissioner's  Court,  the  Circuit 
Court,  upon  confession  of  judgment  of  the  défendant,  would  only  ren- 
der  judgment  for  oosts  of  the  Commissioner's  Court,  particularly  if 
there  exist  and  be  in  opération  such  a  court  in  the  township  wherein 
the  défendant  résides.  Pacaud  v.  8t  Hilaire,  15  L.  C.  R.  211,  C.  C. 
1865. 

16.  Where  a  défendant  has  pleaded  in  a  case  as  if  it  were  an  appeal- 
able  one,  he  must  be  held  to  hâve  waived  any  objection  to  the  form  of 
the  action,  and  must  pay  costs  as  though  it  were  appealable.  La  Cor- 
poraHon  de  la  paroisse  de  8t.  Aimé  é  Cotnovr,  1 R  L.  666,  C.  C.  1868. 

17.  On  the  contestation  of  the  gamishee's  déclaration — Held,  that, 
where  the  déclaration  does  not  fuUy  disdose  the  facts  of  the  case,  the 
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garniiheo  must  pay  the  oosts  of  the  contestation.     Macfaricme  v.  De^ 
me  é  Macherme,  3  L.  0.  J.  163,  8.  0. 1859. 

18.  In  an  action  of  damages  arising  ont  of  an  accident  where  each 
aide  la  to  blâme,  each  will  pay  his  own  oosts.  Ware  ▼.  Oanley,  6  R.  L. 
238,  S.  C.  1873. 

19.  In  an  action  for  damages  for  £6,000,  the  Court  of  Appeal  re- 
versed  the  judgment  of  the  court  below  and  granted  plaintiff  £2  lOs. 
and  costs.  The  prothonotary  taxed  the  costs  as  of  a  first  dass  action 
in  the  Superior  Court.  On  motion  by  défendant  to  révise — HMy  that 
the  court  would  look  at  the  language  of  the  judgment  of  the  Court  of 
Appeal  to  ascertain  the  class  of  costs  awarded,  and  in  this  case  the 
plaintifif  was  only  entitled  to  costs  as  in  an  action  for  £2  10s.  in  the 
Circuit  Court.     Kerr  v.  Gugy,  10  L.  C.  R.  478,  S.  C.  1860. 

20.  In  au  action  on  assumpsit,  where  an  expertise  was  ordered — Held^ 
that  the  costs  of  such  expertiee  were  in  the  discrétion  of  the  court,  and 
that  they  would  be  divided,  where  the  report  has  the  effect  of  ma- 
terially  reducing  the  plaiiitifT's  demand.  Gcminer  ▼.  McDonald^  2  L. 
C.  J.  208,  S.  C.  1868. 

21.  And  where  the  plaintiff  by  her  action  daimed  certain  shares  of 
stock,  as  bolonging  to  her  fîrst  husband,  in  the  estate  of  the  défendant, 
and  the  défendant  pleaded  that,  at  the  time  of  the  marriage  of  the 
plaintiff  with  her  ûrst  husband,  the  latter  was  already  married  to  a 
person  in  England  then  still  living,  and  a  commission  rogatoire  issued 
to  establish  the  fact  of  such  marriage— J7eU,  that  the  costs  must  be 
paid  by  the  plaintiff,  inasmuch  as  thèse  facts  were  within  her  know- 
ledge,  and  should  hâve  been  admitted  by  her. — CkdheaH  t.  The  Union 
BtiMing  Society,  16  L.  C.  R.  467,  S.  C.  1864. 

22.  Where  a  report  of  collocation,  made  according  to  a  registrar's 
œrtificate,  was  contested,  and  the  contestation  was  maintained — Held^ 
that  the  party  over^collocated  would  hâve  to  pay  the  oosts  of  the  con- 
testation, unless  he  has  filed  a  remUUtw  for  the  amount  over-oollo- 
oated.     Marais  v.  Bemier  &  Lariviere,  12  L.  C.  E.  174,  S.  C.  1861. 

23.  A  party  erroneously  collocated  must  pay  the  costs  of  the  con- 
testation of  such  collocation,  although  on  receiving  it  he  immediately 
give  notice  of  acquiescing  in  it,  with  a  consent  that  judgment  should 
be  given  as  demanded  in  the  contestation,  but  without  costs.  Adams 
V.  HwUer  &  Evans  &  McKenaie,  11  L.  C.  R.  172,  S.  0.  1861. 

24.  Where  a  person  has  been  collocated  for  a  portion  of  the  amount 
which  he  daimed  by  his  opposition,  and  the  collocation  is  contested, 
the  costs  will  be  the  same  as  if  the  opposition  itself  had  been  con- 
tested.    Doutre  v.  GosseUn  &  OabowiwuU,  7  L.  C.  J.  290,  S.  C.  1863. 
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35.  And  the  dass  of  oosts  in  snch  cases  mnst  be  goTemed,  not  by 
the  smount  of  the  coUocation,  but  by  the  amount  of  the  claim.     Ib. 

26.  And  the  opposant  must  be  considered  as  plaintiff,  and  the  oon- 
tsstant  as  défendant,  in  order  to  détermine  the  costs  due  to  eaoh 
parfy.    Ib. 

27.  Where  two  hypothecary  creditors  had  been  collooated  in  a  report 
oi  distribution,  in  accordanoe  with  the  registrar's  oertifioate,  and  it 
was  disoovered  that  they  had  been  paid  their  respective  daims  some 
time  proTiously — Hdd,  on  the  contestation  by  two  interested  parties 
of  sQch  coUocations,  where  the  creditors  in  question  admitted  the 
payment  of  their  claims,  that  the  costs  should  be  divided  between  the 
two  parties  oontesting  in  equal  shares,  but  that  the  costs  of  one  con- 
testation only  should  be  allowed.  Coumoyer  v.  Fiante  e^  a^  1  R.  L. 
38,  S.  C.  1868. 

28.  A  hypothecary  oreditor  who  has  been  coUocated  for  more  than 
remains  due  to  him,  the  balance  having  been  paid  by  a  previous  judg- 
ment  of  distribution,  cannot  be  held  for  the  costs  of  the  contestation 
of  snch  collocation,  if  he  hâve  filed  with  the  prothonotary  after  con- 
testation a  déclaration  of  the  amount  so  remaining  due. — Globensky  & 
Dacutt,  &  Moreau  &  Globensky,  2  R.  L.  608,  1870. 

29.  A  judgment  setting  aside  the  verdict  of  a  jury,  and  condemning 
tiie  respondent  to  pay  the  costs  incurred  in  the  court  below,  indudes 
also  the  costs  of  the  trial  by  jury,  and  not  only  the  costs  upon  the 
motion  for  setting  aside  such  verdict  Ouimet  et  ai  &  Papin,  9  L.  0. 
R.  268,  Q.  B.  1859. 

30.  On  a  contestation  oonceming  the  costs  of  a  jury  trial  where  the 
verdict  of  the  jury  had  been  set  aside  and  a  new  trial  granted  in  ap- 
peal,  though  refused  in  the  court  below — Held,  that  the  party  who 
•acoeeded  in  the  first  place,  and  in  whose  faveur  the  verdict  of  the  jury 
wis  rendered,  is  not,  aocording  to  the  practice  of  the  courts,  liable  for 
the  oosts  of  the  trial.  Beaudry  v.  Papin  &  Papin,  3  L.  0.  J.  46,  S. 
0. 1867. 

31.  Where  a  défendant  en  garantie  confesses  judgment  for  a  portion 
only  of  the  prindpal  demand,  and  contests  the  prindpal  action  as  re- 
gards the  balance,  and  judgment  is  rendered  for  the  amount  con- 
f essed,  the  défendant  must  nevertheless  pay  ail  the  oosts  of  both  de- 
mands,  induding  those  of  contestation,  and  that  according  to  the  oon- 
dnsions  of  the  prindpal  demand.  Mangenais  v.  PUon  &  Pilon  v. 
Brasseur,  9  L.  C.  J.  88,  S.  C.  1864. 

32.  When  a  plaintiff  recovers  no  more  than  is  paid  into  court,  and 
the  sum  so  paid  in  was  tendered  bef  ore  the  action  was  instituted,  the 
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action  muât  be  diamissed  with  costs  against  the  plaintifF.    Woodrington 
V.    Taylor,  3  Rev.  d©  Lég.  393,  K.  B.  1820. 

33.  Where  action  had  been  brought  against  a  municipal  corporation 
attaoking  one  of  its  resolutions  the  courfc  cannot  condemn  the  council- 
lors  who  passed  such  résolution  to  pay  the  costs,  unless  they  hâve  been 
made  parties  to  the  case.  The  Attoniey  Qtneral  ▼.  The  CorporaUon  of 
IberviOey  6  R.  L.  241,  S.  C.  1874, 

34.  The  costs  on  a  pétition  to  set  aside  a  municipal  by-law  should 
be  taxed  as  in  a  first-class  non-appealable  case  in  the  Circuit  Oourt. 
Bowhownaiê  et  al.  v.  The  Corporation  of  the  Cotmty  of  Soulanges,  37  L. 
C.  J.  69,  C.  C.  1872. 

35.  A  revenue  inspecter  suing  in  the  Queen's  name  for  penalties 
ÏB  not  liable  for  costs.  Hogue  exp,  &  Murray,  3  L.  0.  R.  287,  S.  C. 
1853. 

0 

36.  In  rendering  judgment  in  a  cause  brought  before  the  court  on 
certiorari — Héld,  that  costs  would  not  be  granted  against  a  public  offi- 
cer  who  prosecutes  in  pursuance  of  his  duty.  DeBeaujeu  exp,y  1  L.  O. 
J.  16,  S.  0.  1856. 

37.  And  on  an  application  for  certiorari  from  a  conviction  under  the 
license  law — Held^  that  no  costs  would  be  given  against  the  collecter 
of  inland  revenue  prosecuting  in  the  exécution  of  a  public  duty. 
Slack  exp.  é  Bdlemare,  7  L.  C.  J.  6,  S.  C.  1862  ;  34  Vict.  cap.  2,  sec. 
87  (Que.). 

38.  Where  a  writ  of  prohibition  was  maintained  against  the  collecter 
of  inland  revenue  it  was  without  costs  as  being  a  public  officer.  Dubord 
V.  Boimn,  14  L.  0.  J,  203,  S.  0.  1866. 

39.  A  curator  to  the  estate  of  an  absentée,  who  défends  and  contesta 
an  action  against  such  estate,  is  personally  liable  for  the  costs  of  the 
action.     Whitney  v.  Bretoster,  4  L.  C.  J.  298,  S.  C.  1866. 

40.  And  where-  action  was  brought  by  a  curator  to  an  absentée,  in 
his  quality  as  such,  and  the  action  was  dismissed  as  unfounded  in  law 
— Heldf  that  the  curator  was  personally  liable  for  the  costs.  St,  Jacques 
V.  Pareil*,  2  R.  L.  96,  C.  C.  1868. 

41.  Défendants  who  hâve  pleaded  separately  to  a  joint  and  several 
action  may  be  jointiy  and  severally  condemned  in  costs.  Ferkin»  ▼. 
LedaWe  et  cU.  7  L.  C.  J.  78,  C.  C.  1866. 

42.  The  endorser  of  a  promissory  note,  though  sued  with  the  maker, 
Ib  not  liable  to  the  costs  incurred  by  the  maker  on  an  exception  to  the 
form,  where  he  has  pleaded  separately.  Boucher  db  Latour  et  ai.,  6 
L.  0.  J.  269,  Q.  B.  1862. 
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43.  The  parties  to  a  smt  are  not  jointly  and  several  bound  to  the 
payment  of  the  ooets  of  an  expertise  ordered  at  the  instance  of  one 
d  the  parties.     Brown  é  WaUace,  5  L.  C.  J.  60,  Q.  B.  1860. 

44.  Where  seyeral  persons  hâve  been  condemned  to  pay  different- 
Bums  of  money  indiyidually  as  damages,  they  are  h'able  for  the  oosts 
jointly  a&d  severally.  Cfetner  v.  Woodman  et  al,,  33  L.  0.  J.,  201^ 
S.  C.  1868. 

45.  The  Oonrt  of  Review  cannot  afford  relief  against  the  oondemna- 
tion  for  oosts  in  the  court  below.  Macdonald  et  al.  v.  MoUeur,  13  L^ 
C.  J.  189,  S.  C.  R  1868. 

46.  A  défendant  who  suooeeds  in  review  in  obtaining  a  reyersal  of  a^ 
considérable  part  cf  the  judgment  oomplained  of  may,  nevertheless, 
be  condemned  to  pay  the  costs  in  reyiew.  Lynch  v.  Berircmdy  13  L. 
C.  J.  189,  S.  C.  B.  1869. 

47.  The  Court  of  Beyiew  will  not  giye  costs  to  parties  who  seek  to 
rectify  a  trifling  error  which  had  already  been  rectified  by  retraocit, 
SouUere  ▼.  Héron,  1  Légal  News,  87,  S.  0.  R.  1878. 

48.  Costs  will  be  given  against  a  party  who  succeeds  in  review  and  in 
the  Superior  Court  on  a  teohnicality,  if  fraud  is  proved  against  him. 
Bhmn  v.  Langelier  &  Langelier,  3  Q.  L.  B.  272,  S.  0.  R.  1877. 

49.  In  an  action  enhomage,  if  the  défendant  deny  the  plaintifTs  right 
of  action,  he  must  be  condemned  to  pay  costs.  Weymesa  et  al,  &  Cook, 
2  L.  C.  R.  486,  Q.  B.  1862. 

60.  In  an  action  en  bornage  where  the  défendant  pleads  that  he  had 
been  always  ready  to  haye  the  boundaries  established,  and  prays  acte 
of  his  willingness  to  do  so,  and  prays  also  that  plaintiff's  action  may  be 
diBnÛBsed  with  costs,  the  défendant  will  be  condemned  to  pay  the  costs 
of  the  suit,  although  the  costs  of  the  bornage  be  diyided.  Daiheereau 
et  oZ.  y.  PrM,  1  L.  C.  J.  283,  S.  C.  1867. 

61.  But  where  in  another  action  of  bornage  the  défendant  pleaded  that 
he  had  no  préviens  notice,  and  that  he  had  always  been  ready  to  haye 
the  boundaries  in  question  established,  the  plaintiff  was  held  liable  for 
the  costs  of  the  action.    Slack  y.  Short,  2  L.  C.  J.  81 ,  Q.  B.  1867. 

52.  But  where  in  a  later  case  the  défendant  prayed  for  the  dismissal 
of  theaction,  while  offering  to  re-establish  the  old  boundaries,  he  was  con- 
demned in  costs.  Thiba/ult  &  LavaUée,  6  R.  L.  80,  S.  C.  1874  ;  Pate- 
nawk  y.  Charron,  17  L.  C.  J.  86. 

53.  The  costs  of  an  action  en  gara/ntie  will  be  given  against  a  plain- 
tiff  sning  bef ore  the  expiry  of  the  delay  of  payment,  when  the  def end- 
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«ni  oalls  in  his  garant  formd,    Aylwin  ▼.  Judah  &  Judah  y.  BoUandy 
7  L.  0.  R.  128,  S.  0.  1867. 

54.  Where  the  heirs  to  a  saooesaion  were  allowed  to  renoance  on  tha 
day  fired  for  the  hearing  of  an  action  against  them — Hdd,  that  the 
plaîntifT  was  entitled  to  costs  up  to  the  time  of  renonciation.  Mitlhol- 
land  Y,  Haîpm  e*  oZ.  5  R.  L.  184  A  17  L.  0.  J.  318,  8.0. 1873. 

55.  Where  to  an  action  for  the  balance  of  the  price  of  sale  of  an  im- 
moveable,  the  défendant  pleaded  fear  of  éviction,  and  the  plaintiff  was 
ordered  to  give  secnrity  before  payment  of  such  balance,  costs  were 
given  against  the  plainti£El  Bernesse  ▼.  Madore,  7  L.  0.  J.  32,  S.  O. 
1862. 

56.  In  a  case  where  the  défendant  had  pleaded  his  right  to  secnrity 
against  trouble,  etc.,  and  the  plaintiff  with  his  answer  filed  dischary;^ 
duly  registered  of  the  mortgages  complained  of ,  he  was  granted  full 
costs  of  the  contestation,  Tétreau  v.  Bouvier,  15  L.  0.  R.  76,  S.  0.  & 
S.  0.  R.  1863. 

57.  And  in  a  similar  case  where  the  défendant  set  np  trouble  by 
mortgages  registered  against  the  immoveable,  some  of  which  were  dis- 
charged  after  the  filing  of  the  plea — ffeld,  that  the  plaintiff  would  obtain 
judgment  for  the  amount  due,  with  costs  up  to  the  filing  of  the  plea, 
and  that  costs  after  the  filing  of  the  plea  would  be  granted  to  défend- 
ant.   CoUeUe  ▼.  Danserea/u,  15  L.  C.  R.  83,  S.  0.  1864. 

58.  Where  the  défendant  was  sued  for  an  instalment  of  the  purchase 
money  of  an  immoyeable,  and  pleaded  right  to  secnrity  against  mort- 
gages,  etc. — Edd,  that  the  plaintiff  should  pay  costs.  Bruneau  v. 
BobeH,  6  L.  C.  J.  247,  S.  0.  1862. 

59.  Where  the  défendant  pleads  trouble  to  an  action  for  instalments 
of  purchase  money,  and  offers  to  pay  on  secnrity  being  given,  the  plain- 
tiff should  be  condemned  to  pay  the  costs  of  contestation.  McDonald 
tt  al,  V.  MoUeur  et  al,  1.  L.  C.  L.  J.  108,  S.  C.  R.  1865. 

60.  Where  a  person  sold  through  an  agent  to  one  who  had  reason  to 
believe  that  the  agent  was  acting  for  himself ,  and  af terwards  brought 
action  for  the  price  of  sale — Hdd,  that  he  would  get  judgment  only  for 
the  debt,  and  the  costs  would  go  against  him.  LabdU  y.  Pa/tri»,  4  R. 
L.  530,  ce.  1873. 

61.  The  Crown  does  not  receiye  or  pay  costs.  Chandler  <&  TKe.  A  t- 
tomey-Qeneral,  3  Rey.  de  Lég.  371,  K.  B.  1835. 

62.  A  surety  cannot  be  called  upon  to  pay  costs  of  an  action  against 
the  principal  debt(»r  where  he  has  not  been  notified  of  the  action.  Kye 
V.  Isaocson,  6  L.  0.  J.  117,  C  0.  1861. 
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63.  In  an  action  of  damages  before  a  jory,  where  a  yerdict  had  been 
Tetumed  for  the  plaintiff  for  an  amount  under  forty  shillings  sterling, 
and  oosts  were  awarded  generally — Held,  oonlirming  judgment  of  oourt 
below,  that  the  judgment  for  oosts  would  be  interpreted  as  meaning  a 
snm  eqnal  to  that  awarded  by  the  jury  for  damages.  Leduc  v.  Buasean, 
1 L.  C.  J.  191,  Q.  B.  1857. 

64.  And  in  another  case — Hdd,  that  in  an  action  of  damages  for 
penonal  wrong,  iastituted  in  the  Superior  Court,  where  judgment  is 
rendered  for  £10  and  oosts,  the  oosts  are  taxed  as  in  a  judgment  for 
that  amount  in  the  Circuit  Court.  WiUon  v.  Morris  <h  Ècmaria,  1  L. 
€.  J.  266,  S.  0. 1857. 

65.  In  an  action  of  damages  for  libel  where  a  verdict  was  rendered  for 
flOO,  and  a  question  as  to  costs  arose — ffdd,  that  the  amount  of  dam. 
âges  given,  even  where  it  exceeded  forty  shillings  sterling,  regulated 
the  dass  of  action  as  to  oosts,  if  the  judgment  of  the  ootirt  ratifying  the 
verdict  hâve not  otherwise fixed  it.  DesatiUes  v.  Totché,  8  L.  C.  J.  342, 
S.  C.  1864. 

66.  But  where,  as  in  the  above  case,  the  costs,  under  that  rule,  were 
redncible  to  the  tariff  of  a  Circuit  Court  action — Held^  that  the  dis- 
borsements  necessary  for  a  trial  by  jury  would  be  allowed  to  the  plain- 
tif   Ib. 

67.  And  where  the  court  awarded  damages  to  the  extent  of  $5  only 
—Hdd,  that  no  greater  amount  than  $5  for  costs  oould  be  allowed. 
Warner  et  al.  v.  Bolf,  17  L.  0.  J.  292,  S.  C.  R.  1873. 

68.  In  an  action  of  ejectment,  where  no  rent  is  due,  the  costs  wiU  be 
taxed  according  to  the  amount  of  the  annual  rent.  Smith  v.  Noad,  1 
L.  C.  L.  J.  67,  S.  C.  R.  &  2  L.  C.  L.  J.  59,  Q.  B.  1866. 

69.  Where  two  défendants  join  in  an  action  of  trespass,  if  one  be  ac- 
qtiitted,  he  is  entitled  to  his  costs  againstthe  plaintiff,  notwithstanding 
that  his  co-defendant  bê  found  guilty.  Henderson  v.  Thompson  é 
Th(nnp8(m,  3  Rev.  de  Lég.  392,  K.  B.  1817. 

479.  Costs  B/te  taxed  by  the  prothonotary  upon  produc- 
tion of  a  bill  thereof,  and  according  to  the  tariffs  in  force, 
«id  if  the  amount  awarded  by  the  judgment  is  such  that  it 
might  hâve  been  recovered  before  an  inferior  court,  the 
plsdntiflf  is  entitled  to  such  costs  only  as  would  hâve  been 
allowed  in  such  inferior  court,  unless  the  court  otherwise 
orders  ;  such  taxation  may,  within  six  months,  be  submitted 

17 


Digitized  by 


Google 


258  OF  COSTS,  ART.  479. 

for  the  revision  of  a  judge  after  the  adverse  party  has  re- 
ceived  siich  notice  as  the  judge  may  deem  sufficient. 

Neithér  the  application  for  revision,  however,  nor  the 
delay  allowed  for  such  revision,  cah  suspend  the  exécution 
of  the  judgment  ;  saving  the  debtor's  recourse  in  the  event 
of  the  amount  being  levied  or  paid  before  such  reviâion.  Ord, 
1667,  tu.  31,  œH.l;25  Geo.  IIL,c.  2,>.  4  ;  C  £f.  L.  C.  c.  82,  «. 
23;  G  P.  (7.130-131. 

1.  An  attomey  ad  litem  to  be  entîtled  to  reçoive  his  fées  and  dis- 
bnrsements  from  Lis  own  client  need  not  produce  a  taxed  bill  of  ooBts. 
Chenier  é  Titm,  1  L.  C.  R.  402,  Q.B.  1851. 

2.  The  Court  of  Beview  has  no  juriadiotion  to  révise  the  taxation 
of  a  bill  of  costs  in  revision.  BeUeisle  v.  Lyman  et  oZ.,  14  L.  0.  J.  137, 
S.  0.  R  1870.     Bycm  v.  DeUin,  21  L.  0.  J.  28,  S.  C.  R„  1876. 

3.  Where  the  Superior  Court  dianûssed  the  plaintiffs  action^  but 
without  costs — Hdd,  that  the  Court  would  not  interfère  in  a  mère  mat- 
ter  of  oosts.     O'HaOorcm  v.  »iJoeet,  16  L.  C.  J.,  318,  S.  C.  R.  1872. 

4.  Where  a  parfy  in  revision  succeeds  in  obtaining  a  modification  of 
the  costs  only,  he  will  not  hâve  costs  of  revision,  but  each  party  will 
pay  his  own.  The  Intercohnial  Coal  Company  v.  Shaw^  4  R  L.  539, 
S.  C.  R  1873. 

6.  When  a  party  moves  to  révise  certain  items  of  taxation  in  a  bill 
of  costs  by  the  prothonotary,  he  therebv  waives  his  right  to  object 
to  the  other  items  of  taxation,  and  a  second  motion  to  revise  thèse 
will  be  rejected  although  the  party  moving  offers  to  pay  the  costs  of  his 
second  motion.    Kerr  v.  Qugy,  30  L.  C.  R  478,  S.  C.  1860. 

6.  The  issue  of  an  exécution  for  the  amount  of  a  judgment  and 
costs  previouB  to  the  taxation  of  the  costs  is'illegaL  Audet  v.  Asmlin 
é  AmLin,  16  L.  C.  R  272,  0.  C.  1864. 

7.  The  costs  in  a  contested  case  must  be  taxed  before  exécution  can 
issue  forthem.     Langevin  v.  Martin,  3  R.  L.  447,  S.  C.  1871. 

8.  The  prothonotary  has  power  to  tax  an  Assignee's  bill  of  costs  in 
the  absence  of  a  judge.  Lynch  et  al.  d;  Tyre  é  8t,  Amow,  5  R  L. 
417,  S.  C.  1874. 

9."  But  a  bill  pî  costs  taxed  by  the  prothonotary  may  be  revised  by 
a  judge.    Ib. 
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10.  Where  a  party  had  failed  to  stamp  certain  of  Lis  dépositions,  the 
prothonotary  may  refuse  to  draw,  oertify  or  taz  such  party's  bill  of 
ooets  while  the  dépositions  remain  so  nnstamped.  Emond  y.  Blaia^ 
2  Q.  L.  R.  184,  S.  0.  1876. 

11.  Where  jndgment  was  rendered  in  the  Saperior  Court  for  £50 
interest  and  costs — Hdd,  on  motion  to  revise  the  taxation  of  the  pro- 
thonotary, that  the  plaintiff  was  entitled  to  costs .  only  as  of  the  first 
dass  in  the  Circuit  Court,  and  not  of  the  action  in  the  Superior  Court. 
Vdlièe  T.  Latauche,  10  L.  C.  R.  433,  S.  C.  1860. 

480.  Whenever  witnesses  are  summoned  from  beyond 
the  jurisdiction,  their  expenses  cannot  be  taxed,  against  the 
opposite  party,  for  more  than  it  would  hâve  cost  to  examine 
them  by  means  of  a  commission,  unless  the  court  or  a  jud^e 
otherwise  orders.    G,  S,  L.  0,  c,  79,  s.  11. 

481.  In  the  cases  of  articles  69  and  246,  no  greater  costs 
of  service  can  be  allowed  than  if  such  service  had  been 
made  by  a  bailiff  residing  in  the  county.  G,  S.  L.  C.  c.  83, 8. 
63;  §6,  8.  65. 

4iSSt,  Attomeys  ad  lites  may  demand  and  obtain  distrac- 
tion of  their  fées  and  of  ail  disbursements  actually  made  by 
them. 

K  such  demand  be  not  made  on  orbefore  the  day 
on  which  the  judgment  was  rendered  it  can  only  be  granted 
afker  the  opposite  party  has  been  notified  to  shew  cause 
^ainst  it     1  Pig,  420-1  ;  C.  P.  C.  133. 

1.  The  attomey'a  right  to  distraction  of  coets  ia  personal  and  veated 
in  him.    B89(m  y.  Black,  3  Bev.  de  Lég.  393,  K.  B.  1821. 

Costa  in  a  case  cannot  be  attached  by,  a  créditer  during  the  pendenoy 
of  the  case  as  belonging  to  the  party,  to  the  préjudice  of  the  attomey. 
QmiJaiier  t.  Lemievx,  2  L.  C.  R  273,  S.  C. 

3.  An  attomey  haa  a  right  to  include  in  hia  bill  of  costs  the  taxation 
of  the  witnesses  of  his  party,  if  he  hâve  obtained  distraction  of  costs, 
and  to  exact  payment  of  costs  &om  the  party  condemned  to  pay  them, 
and  in  default  to  take  exécution  in  his  own  name  for  the  amount  of 
the  taxation.  Beauchêtie  y.  Paecvud  à;  Desprês  <t  Lederc,  15  L.  C.  E« 
m,  8.  C.  1866. 
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3.  Costa  were  allowed  défendant  in  an  action  on  a  promÎBsory  note 
upon  proof  that  plaintiff  agreed  a^r  the  institution  of  the  action  to 
withdraw  the  same  upon  payment  of  the  debt  alone,  althoug^  the  debt 
was  not  paid  at  the  rendering  of  the  judgment,  and  under  the  circum- 
stances  plaintiffs  attomey  was  not  allowed  distractioii  de  frais,  Batt- 
mon  V.  Eolandy  2  L.  0.  L.  J.  216,  0.  C.  1866. 

4.  A  party  who  has  suooeeded  in  a  cause  may  take  exécution  for  the 
oosts  dUtraUê  to  his  attomey,  if  it  appear  that  he  has  paid  suoh  attor- 
ney,  or  that  the  attomey  has  abandoned  such  distraction,  or  has  given 
a  consent  that  exécution  should  be  sued  out  in  his  name.  Beauehêne 
V.  Pacaud  é  Desprès  é  Lecîerc,  15  L.  0.  R.  193,  S.  0.  186Ô. 

5.  Where  it  appeared  that  the  parties,  plaintiff  and  défendant,  had 
settled  a  case  between  them  with  a  yiew  to  defrauding  the  plaintifPs 
attomey  of  his  costs— He2(i,  that  the  action  would  be  dismissed  with 
oosts  against  the  défendant.  Richards  y.  Ritchie  et  al,,  6  "L,  C.  R.  98, 
S.  C.  1856. 

6.  If  distra4:tion  of  oosts  be  not  demanded  when  the  judgment  is 
pronounced  it  cannot  afterwards  be  awarded  withont  the  présence  of 
the  parties.  Ireland  v.  Stephens,  2  Rev.  de  L^g.  62  &  3  Rev.  de  Lég. 
392,  K  B.  1819. 

7.  Where  the  attomey  has  demanded  distraction  of  costs  by  his 
action  the  parties  cannot  settle  the  costs  between  them.  Stiguy  v. 
Stiguy,  2  Rev.  de  Lég.  120,  Q.  B.  1842. 

8.  No  distraction  of  costs  can  exist,  or  does  take  place,  until  ordered 
by  a  judgment  of  the  court.  Hébert  <fc  La  Fabrique  8t.  Jean,  13  L.  0. 
R.  66,Q.  B.  1861. 

9.  The  attomey  has  not  an  incontestable  right  to  distraction  of  oosts 
unless  he  moves  for  it  on  or  before  the  day  on  which  judgment  is 
given.  After  that,  if  he  wants  it,  he  must  notify  the  other  party  who 
may  set  up  a  plea  of  compensation  founded  on  a  debt  due  by  the  client 
or  party  to  the  suit.  Laiour  v.  CampbtUy  1  Légal  News,  163,  S.  C. 
1878.* 

10.  Where  a  party  has  failed  to  stamp  certain  of  his  dépositions,  the 
prothonotary  may  refuse  to  draw,  certify,  or  tax  such  party's  bill  of 
costs,  while  the  dépositions  remaiii  eo  unstamped.  Emoiid  v.  Biais,  2 
Q.  L.  R  184,  S.  C.  1876. 

IL  An  attomey  conducting  hiâ  own  case  is  entitled  to  the  usual 
fées.  Ougy  é  Brown,  IL  L.  C.  J.  141,  17  L.  C.  B.  33, 14  L.  C.  R.  213, 
2L.  C.  L.  J.  222,  P.  C.  1866. 
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12.  Payment  of  costs  to  an  attomey  who  has  not  obtained  distrac- 
tîoii  of  ooBtoy  and  who  has  no  spécial  anthority  to  reçoive  them,  is 
oerertheleBs  valid.     Yo^mg  y.  Baldwin,  16  L.  C.  R.  70,  S.  C.  1866. 

13.  An  attomey  ad  litem  cannot  recover  co&ta  from  his  client  in  a 
cftiue  Btill  pending.  Maloney  y.  Fitzgerald^  3  Q.  L.  B.  381,  C.  C.  1877  ; 
ÂMi  y.  Brovme,  9  L.  0.  J.  156,  Q.  B.  1865. 

li  An  attomey  who  has  been  paid  costs  for  which  he  has  obtained 
diitnction  cannot  be  obliged  to  retum  them  if  the  jadgment  under 
which  he  was  paid  is  reyersed  in  appeal.  Bolton  v.  Andrews  et  oZ.,  3 
Q.  L  R.  19,  S.  C.  1869. 

15.  The  fom:iality  of  a  judgment  declaring  the  case  ended  is  not 
neoeeiaiy  to  enable  an  attomey  to  reooyer  costs  against  his  client  if  it 
«çpew  that  the  suit  has  been  settled.  O^Fa/rreU  y.  ReciprocUy  M.  Co., 
4(iLR  J90,'S.  C.  1876. 
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TITLE    SECOND, 

OF    REMEDIES   AGAINST  JUDGMENTS. 


CHAPTER   FIRST. 

OF   REVISION. 

SECTION    I. 
OF  THE  REVISION  OF  JUDGMENTS  BY  DEFAULT. 

483.  The  défendant  may  apply  by  pétition,  within  a 
year  and  a  day,  for  the  revision  of  any  judgment  rendered 
against  hîm  by  defanlt,  in  the  following  cases  : 

1.  In  ail  cases  of  simple  attachiuent,  or  attachment  by 
garnishment,  when  the  service  has  been  effected  under  the 
provisions  of  article  68. 

2.  Whenever  he  has  not  been  served  personally  or  at  his 
real  domicile,  or  ordinary  and  actual  place  of  résidence.  C 
£f.X.a,  (?.  83,  s«.  111, 112. 

484.  The  défendant  may  seek  relief  against  any  judgment 
rendered  in  conformity  to  the  provisions  of  articles  89,  90, 
91  or  92,  by  means  of  an  opposition,  made  either  before  or 
after  seizure,  but  before  sale,  or  within  ten  days  from  the 
date  of  a  retum  of  nvMa  boTia,  if  there  is  one,  or  within  ten 
days  from  the  service  upon  him  of  any  seizure  by  gamish- 
ment,  issued  in  virtue  of  such  judgment.  Ibtd.,  88. 115, 116; 
23  F:,c.  57,88.43,  46. 
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1.  A  défendant  may  file  an  opposition  to  a  judgment  rendered  against 
him  in  vacation,  even  af ter  the  retom  of  the  writ  of  exécution,  if  it  do 
nofc  appear  by  the  retum  of  the  bailiff  to  the  writ  that  a  day  has  been 
fixed  for  the  sale  of  the  efifects  seized.  MartinecM  y.  Cadoret,  12  L.  C. 
R.  423,  S.  0. 1862. 

2.  Where  judgment  was  rendered  against  the  défendant  by  default 
for  a  htiger  sum  than  was  due,  and  the  proper  delay  between  service  of 
sommons  and  retum  was  not  allowed — Heldy  reversing  the  judgment 
of  the  court  below,  that  the  rule  as  to  opposing  judgments  within  eight 
days  after  service,  is  not  law  in  Lower  Canada,  and  that  the  défendant 
had  the  right,  especially  under  the  peouliar  ciroumstances  of  the  case, 
to  file  his  opposition  any  time  within  thiriy  days  after  judgment.  Oush- 
*ng  V.  Hunter^  éc  The  Eastem  Towruhips  Bank  à;  Hunier  db  Chuhing,  1 
L  C.  L:  J.  114,  S.  0.  R.  1866. 

3.  When  the  procès-verhcd  of  nuUa  hona  was  neither  retumed  nor 
filed,  and  the  judgment  was  rendered  under  art.  89  et  seq,  of  the  Code 
of  Procedxure — Hdd,  that  the  défendant  might  validly  oppose  the  sale 
of  the  effects  Iseized  by  simple  opposition,  without  even  an  order  f rom 
the  judge  or  court.  Leprohon  v.  Orebassa  <h  Orebassa^  14  L.  C.  J,  169, 
8.  C.R.  1869. 

4.  An  opposition  to  a  judgment  made  after  ten  days  from  the  retum 
of  nvXla  bono,  but  before  the  sale  of  immoveables,  will  be  rejected  on 
motion.     Shepherd  v.  Morin  é  Morin,  6  B.  L.  246,  C.  C.  1873. 

5.  One  cannot  proceed  by  an  opposition  against  a  judgment  rendered 
in  tenu  by  the  Circuit  Court,  and  such  opposition  will  be  dismissed  on 
simple  motion.  Bowie  d:  Murray  <k  Mwrray,  4  B.  L.  666,  C.  C.  1872  ; 
é  Larea^i  et  al  y.  ArchambaMy  6  R.  L.  348  &  19  L.  C.  J.  66,  C  C. 
1874  ;  Parieeeau  v.  Grenier  <k  Grenier,  17  L.  C.  J.  177,  C.  0.  1874. 

6.  And  an  opposition  to  a  judgment  rendered  on  the  évidence 
of  the  plaintiff  during  term  by  the  Circuit  Court  will  be  rejected  on 
umple  motion.  Lard  y.  Baeinet  et  al.  d;  £<mnet  e^  o^,  18  L.  C.  J.  9, 
S.  C.  1874.- 

485.  The  pétition  for  révision  mentioned  in  article  483, 
and  the  opposition  mentioned  in  article  484,  must  contain, 
on  pain  of  nullity,  ail  grounds  whether  in  support  of  such 
pétition  or  opposition,  or  against  the  judgment,  with  an  élec- 
tion of  a  domicile  within  one  mile  from  the  place  where  the 
court  is  held,  and  be  accompanied  by  ail  documents  in  sup- 
port of  it.     C.  8.  L  a  c.  83,  8. 116. 
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486.  The  pétition  or  opposition  mnst,  moreover,  be  ac- 
companied  with  an  affidavit  of  the  défendant,  or  of  one  of 
the  défendants,  or  of  some  other  crédible  person,  that  the 
allégations  contained  in  such  pétition  or  opposition  are,  to . 
his  knowledge,  true  ;  and,  in  the  case  of  article  484,  a  suffi- 
cient  sum  must  be  deposited  with  the  prothonotary  to  meet 
the  costs  incurred  after  the  retum  of  the  writ  up  to  the 
judgment,  including  the  service  thereof  ;  which  costs  must 
be  paid  to  the  plaintiff  as  soon  as  they  are  taxed,  ont  of  the 
sum  so  deposited.    Ibid.,8. 117. 


FoRM  No.  33. 

In  connection  with  article  486. 

Affidamt  ofa/n  Oppodcmtor  ofaoTne  other  person. 

Lower  Canada,         ")  In  the  Superior  (or  Circuit) 

District  (or  Circuit)  of    )  Court. 

A.  B.,  Plaintiff,  va.  G.  D.,  Défendant, 

and 

G.  H.  Opposant 

G.  H.,  of  ,  the  opposant,  (or  one  of  the  opposants  in 
this  cause,  (or  other  person,  as  the  case  may  be)  being  duly 
swom  doth  dépose  and  say,  that  the  facts  articulated  and 
set  forth  in  the  annexed  opposition,  and  each  and  every  of 
them,  is  and  are  true  ;  and  that  the  said  opposition  is  not 
made  with  any  intent  unjustly  to  retard  or  delay  the  exé- 
cution of  the  judgment  recorded  in  this  cause,  but  that  the 
same  is  made  in  good  f aith  for  the  sole  purpose  of  obtaining 
justice,  and  the  said  déponent  hath  signed  (or  hath  declared 
himself  unable  to  sign,  being  thereunto  duly  required). 

Signature,        G.  H. 

Swom  before  me,  at  ,  this  day 

qf  ,  18    .  J.  P. 

Signaiure  ofthe  Judge,  Prothonotary,  Clerk  or 
Commissioner, 
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1.  Where  the  défendant  Bonght  to  set  aûde  a  judgment  obtained  in 
Tacation — Held,  that  he  was  bound  to  deposit  onlythe  amount  of  costs 
incnrred  by  the  plaintiff  after  the  retum  of  the  action  up  to  obtaining 
jodgment  indnsiTely,  and  that  without  the  fées  of  the  plaintiâTs  at- 
torney,  and  that  he  was  not  bound  to  fumish  to  the  plaintiff  a  copy  of 
the  affîdavit  filed  with  his  opposition.  Ocmthier  y.  Marchand,  6  L.  G. 
J.  101,  S.  0.  1861. 

2.  The  omission  to  deposit  with  an  opposition  to  a  judgment  a  suffi- 
dent  snm  to  pay  the  costs  inonrred  by  the  plaintiff  from  the  retum  of 
the  wiit  is  not  a  suffident  cause  for  the  rejection  of  the  opposition. 
V&mer  t.  Lamontagne  d:  LamotUagne,  16  L.  C.  K.  49,  0.  0.  1864. 

3.  The  affidayit  acoompanying  an  opposition  to  a  judgment  must  set 
forth  that  the  facts  therein  stated  are  true  "  to  the  knowledge  of 
the  déponent.''  Shepherd  y.  Morrin  é  Monrin,  6  R.  L.  246,  0.  G. 
1872. 

4.  And  where  an  opposition  to  a  judgment  by  default  was  filed  by 
the  défendants  on  the  sole  ground  that  one  of  them  had  been  sum- 
moned  by  a  wrong  name — Held,  that  such  an  opposition  was  in  the 
nature  of  a  preliminaiy  exception  to  the  action,  and  must  consequently 
be  aocompanied  by  the  deposits  for  costs  required  in  such  cases,  in 
addition  to  that  required  by  article  486.  JuUnoiUe  é  The  Bank  of 
BrituhNorih  Ameiica,  IS  L.  0.  J.  237,  Q.  B.  1874. 

48T.  The  opposition  mentioned  in  article  484  is  filed  in 
the  prothonotary's  office  ;  but  the  prothonotary  must  not 
reoeive  it  unless  a  copy  thereof  is  at  the  same  time  left  for 
the  plaintiff.    Ibid.  s.  118. 

488.  The  filing  of  such  opposition  has  the  effect  of  sus- 
pending  the  sale  under  the  seizure  until  it  is  decided  by  the 
court.  The  prothonotary  must  grant  a  certificate  in  dupli- 
cate  of  the  filing  of  the  opposition  mentioned  in  the  pre- 
ceding  article  ;  and  one  of  the  duplicates  must  be  given  to 
ihe  officer  making  the  seizure,  who  must  give  a  receipt  there- 
for,  in  default  of  which  it  is  served  upon  him  at  his  own 
cost.  The  officer  is  thereupon  bound  to  stay  his  proceedings, 
and  to  retum  into  court  the  writ  of  exécution  and  the  cer- 
tificate which  he  has  received.    Tbid.  «.  115,  §  3. 
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489.  If  the  opposition  is  filed  before  the  issuing  of  a 
writ  of  exécution,  notice  of  the  filing  thereof  must  be  given 
to  the  plaintiff,  and  the  delays  for  contesting  the  same  are 
computed  from  the  date  of  the  service  of  such  notice.  Ibid, 
«.  116. 

490.  The  pétition  for  revision,  and  the  opposition,  are 
held  to  f orm  part  of  the  proceedings  upon  the  original  suit, 
and  to  be  a  defence  to  the  action,  and  as  such  are  subject  to 
the  provisions  conceming  the  contestation  of  ordinary  suits. 
Ibid.,  88. 116,  §  3,-119,  120. 

491.  If  the  opposition  is  maintained,  in  whole  or  in  part, 
the  costs  incurred  upon  the  exécution  are  borne  by  the 
plaintiff.    Ibid.,  §  123. 

493.  If  the  opposition  is  maintained  by  reason  of  any 
irregularity  in  the  proceedings  of  the  plaintiff,  the  court,  in 
maintaining  the  opposition  with  costs,  may  condemn  him 
to  such  further  costs  as  it  may  think  fit,  but  not  exceeding 
in  amount  the  sum  deposited  by  the  défendant.  Ibid,,  s. 
124. 

493.  If  no  opposition  is  made  to  a  judgment  rendered 
in  vacation,  the  allégations  of  the  déclaration  are  held  to  be 
admitted  and  proved.    Ibid.,  «.  122. 

SECTION  II. 
OF  REVIEW  BEFORE  THREE  JUDGES. 

494.  A  review  may  be  had  : 

1 .  Upon  every  jmaL  judgmerd  from  which  an  appeaZ  liée  ; 

2.  Upon  every  interlocutory  judgment  ordervag  som^- 
thvng  to  be  done  that  cannot  be  remedied  by  the  final  judg- 
ment; 

3.  Upon  every  interlocutory  judgmemt,  whereby  the  mat- 
ter  in  contestation  ie  in  part  dedded  ; 
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4.  Upon  every  i/nterloovioTy  judgraent  which  v/rmeceasa- 
rUy  retards  the  final  hearing  or  dedeion  of  the  case  ; 

5.  [Upon  every  jvdgment  or  order  rendered  by  a  judge 
in  8wmma/ry  matters,  under  the  provisioTis  coTitained  in  the 
third  paH  of  ihis  code.] 

27-28  V.,  c.  39,  s.  20. 

34  Vict.,  0.  4  (Que.)  : 

5.  ''  Article  494  is  hereby  repealed,  and  the  following  Article  is  sub- 
atituted  in  lieu  thereof  : 
494.  A  review  may  be  had  : 

1.  Upon  eyery  final  judgment  from  which  an  appeal  lies  ; 

2.  Upon  eT&ry  judfipnent  or  order  rendered  by  a  judge  in  summary 
matters  under  the  provisions  oontained  in  the  third  part  of  this  code  ; 

3.  Upon  any  judgment'  rendered  on  any  pétition  or  motion  to  set 
aâde  or  quash  an  attachment  before  judgment  or  capias  ad  re»p<m- 
dtndum, 

10.  The  judges  of  the  Superior  Oourt,  at  their  sittings  in  review, 
shall  also  hâve  exclusive  original  jurisdiction  to  hear  and  détermine 
aU  motions  for  judgment  upon  a  verdict,  or  for  new  trial,  or  for  judg- 
ment non  ohstante  veredicto  or  in  arrest  of  judgment,  in  cases  in  the 
Superior  Court,  in  the  districts  of  Québec  and  Montréal." 

See  35  Fiet,  c.  6,  «.  13  (Que.),  under  Art.  423  cmte. 

ZIYict.,  ce,  (Que.): 

L  '*  No  person  who  shall  hâve  inscribed  in  review  before  three  judges, 
any  cause  in  the  Circuit  Court  susceptible  of  appeal  to  the  Court  of 
Qoeen's  Bench,  or  any  cause  in  the  Superior  Court,  and  shall  on  such 
inscription  hâve  proceeded  to  judgment,  shaU  be  entitled  to  appeal 
to  the  Court  of  Queen's  Bench  from  the  judgment  of  the  Superior 
Court  sitting  in  review,  if  such  judgment  confirms  that  rendered  in  the 
fint  instance. 

2.  Causes  adjudicated  upon  in  review,  which  are  susceptible  of  ap- 
peal to  Her  Blajesly  in  her  Privy  Council,  but  the  appeal  whereof  to 
the  Court  of  Queen's  Bench  is  ti^en  away  by  this  Act,  may  neverthe- 
less  be  appealed  to  Her  Majesty  by  observing  the  same  formalities  and 
provisions  and  subjeot  to  the  same  conditions,  as  in  the  case  of  judg- 
ments  lendored  by  the  Court  of  Queen's  Bench  (appeal  side),  and  with 
the  same  effeot,  as  if  every  provision  of  law,  in  relation  to  appeal  tu 
Her  Majesty  from  judgments  of  the  Court  of  Queen's  Bench  was  anew 
enacied  with  respect  to  the  Superior  Court  sitting  in  review,  its  officers 
or  their  office." 

3.  Repeals  36  Vict.,  c.  12  (Que.). 
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1.  A  judgment  maintainîng  a  démarrer  to  part  of  a  deolaration  is  an 
interlocutoiy  judgment,  and  cannot  be  revised  by  tbree  judges  in 
review.    LoUmvUle  v.  McOrcemf,  4  Q.  L,  R.  242,  S.  0.  R  1878. 

2.  The  décision  of  a  judge  ont  of  term  upoa  a  contrainte  par  corps  is 
susceptible  of  being  reviewed.  An  error  in  the  date  of  the  writ  is  not 
fatal.    Nolan  v.  Dastous,  4  Q.  L.  R  335,  S.  C.  R  1878. 

3.  A  writ  of  prohibition  issued  to  preyent  a  judgment  by  the  Court 
of  Quarter-Sessions  in  the  matter  of  an  infraction  of  the  License 
Act.  The  judgknent  of  the  Superior  Court  was  confirmed  in  review, 
and  the  magistrate  who  resisted  the  prohibition  was  refused  the  right 
to  appeal  as  there  was  chose  jugée  between  the  parties,  although  it  was 
not  he  who  h  ad  inscribed  in  review.  Doucet  <fc  St,  Amand,  4  Q.  L.  R. 
146,  Q.  B.  1878. 

4.  A  judgment  rendered  in  the  C.  C.  under  the  provisions  of  Art 
698  et  seq.  of  the  Municipal  Code  is  subject  to  appeal,  and  consequently 
to  be  reviewed.  McLa/ren  é  The  Corporation  of  the  T,  of  Bikckingham, 
17  L.  C.  J.  63,  S.  C.  R  1872. 

6.  The  Superior  Court  has  no  jurisdiction  in  revision  of  a  judgment 
which  is  not  appealable.  Taylor  v.  MuUen,  11  L.  C.  J.  48,  &  17  L.  C. 
R  397,  S.  C.  R  1866. 

6.  The  Court  of  Review  cannot  afifbrd  relief  against  a  oondemnation 
to  costs  in  the  court  below.  Macdonald  et  al,  v.  MoUewr,  13  L.  C. 
J.  189,  S.  C.  R  1868. 

7.  An  inscription  for  review  in  an  action  under  the  Lessor  and 
Lessee  Act,  in  which  the  amount  of  rent  or  annual  value  does  not  show 
any  jurisdiction,  will  on  motion  of  the  respondent  be  dischaiged. 
Bobinson  et  al  v.  Watson  es  quai,  12  L.  C.  J.  216,  S.  C.  R  1868. 

8.  The  Court  of  Review  has  no  jurisdiction  in  révision  of  an  inter- 
locutoiy  judgment  which  is  not  appealable.  Beaudry  v.  Workmatif  12 
L.  C.  J.  219,  S.  C.  R  1868. 

9.  The  Court  of  Review  has  no  jurisdiction  to  revise  the  taxation  of 
a  bill  of  costs  in  revision.  BeUeisU  v.  Lymanet  al,  14  L.  C.  J.  137,  S. 
C.  R  1870. 

10.  The  Court  of  Review  has  no  jurisdiction  to  hear  an  appeal  from 
an  order  of  a  judge  in  chambers,  empowering  a  married  womantobor- 
row  a  siun  of  money  on  the  security  of  her  real  estate  without  the 
consent  of  her  husband.  DufoMX  exp,  à;  BohiUardy  20  L.  C.  J.  305, 
S.  C.  R  1876. 

11.  The  plaintiff  whose  action  has  been  dismissed  sans  recours  may  in 
i 
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révision  seek  that  it  be  dismissed  only  sauf  à,  se  pourvoir,    PiUar  et  al. 
T.  Xorwe,  3R.  L.  704,  S.  0.  R  1871. 

12.  In  matten  pertaining  to  municipal  corporations  there  is  no  ap- 
peal  from  the  Superior  Court  to  the  Court  of  Review.  Beaudry  é 
Workman,  12  L.  C.  J.  214,  S.  C.  R  1868  ;  Fisety,  Foumier,  3  Q.  L. 
R.  334,  S.  C.  R  1877. 

13.  A  judgment  homologating  a  report  of  distribution  may  be  in- 
scribed  for  revision  or  appealed  from  even  when  no  contestation  bas 
been  filed.  Eastem  Tovmiship  Bank  é  Pacaudy  17  L.  C.  R.  126,  9  L. 
C.  J.  156,  2  L.  C.  L.  J.  270,  S.  C.  &  Q.  B.  1866. 

14.  A  party  may  inscribe  in  Review  from  a  judgment  rendered  on 
a  writ  of  habeots  corpus  by  a  Judge  in  Chambers.  Reg.  v.  HuU,  3  Q. 
L  R  136,  S.  C.  R  1876. 

15.  No  rigbt  of  revision  exiats  in  favour  of  the  Crown  when  the 
right  of  appeal  is  denied  by  law.  The  Atty.-Gen,  v.  The  Corporaiion 
ofihe  Co.  ofCompton,  15  L.  C.  J.  258,  S.  C.  R.  1871. 

16.  No  Personal  action  in  which  the  amount  demanded  exceeds  $500 
can  be  brought  to  review  under  36  V.  c.  12  (Que.),  which  isan  amend- 
ment  of  Art.  494,  although  such  article  is  not  expressly  designated  as 
required  by  the  Act  31  V.  c.  7,  s.  10  (Que.).  Oibson  et  al,  v.  lÀudsay, 
17  L.  C.  J.  244,  S.  C.  R.  1873. 

17.  When  the  amount  of  a  judgment  does  not  exceed  $100  and  the 
creditor  acquiesces  in  the  judp:nient,  there  is  no  right  of  revision,  al- 
though the  amount  demanded  may  hâve  exceeded  that  amount.  Lefe- 
hwe  V.  Murdoch,  13  L.  C.  J.  328,  S.  0.  R  1869. 

495.  The  review  takes  place  before  three  judgea  of  the 
Superior  Court,  and  the  judge  who  rendered  the  judgment 
complained  of  may  be  one  of  them, 

Ibid.,  88.  20-25. 

36Vict.,  c.  10,  ('(Jue.;: 

8.  Art  495  is  repealed,  and  the  foUowing  substituted  therefor  : 

495.  "  This  revision  takes  place  before  three  judges  of  the  Superior 

Court,  and  the  judge  who  bas  rendered  the  judgment  complained  of, 

cannot  sit  at  the  same." 

496.  The  review  of  judgmentâ  rendered  in  the  districts 
of  Montréal,  Ottawa,  Terrebonne,  Joliette,  Richelieu,  St. 
Francis,  Bedford,   St.   Hyacinth,   Ibervîlle  and    Beauhar- 
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nois,  takes  place  at  the  city  of  Montréal  ;  that  of  judgment» 
rendered  in  the  districts  of  Québec,  Three  Rivera,  Saguenay, 
Chicoutimi,  Qaspe,  Rimouski,  Eamouraska,  Montmagny, 
Beauce  and  Arthabaska,  at  the  city  of  Québec.    Ibid.,  8.  26* 

497.  This  review  cannot  be  obtained  until  the  party  de- 
manding  it  has  deposited,  in  the  office  of  the  prothonotary 
of  the  court  which  rendered  the  judgment,  and  within  eight 
days  from  che  date  of  such  judgment,  a  sum  of  twenty  dol- 
lara,  if  the  amount  of  the  suit  does  not  exceed  four  hundred 
dollara  ;  or  of  forty  doUara  if  the  amount  of  the  suit  ex- 
ceeds  four  hundred  dollars,  or  if  it  be  a  real  action  ;  toge- 
ther  with  an  additional  sum  of  three  dollara  for  making  up 
and  transmitting  the  record,  when  the  judgment  has  been 
rendered  elsewhere  than  in  the  cities  of  Québec  and  of 
Montréal. 

The  amount  thus  deposited  is  intended  to  pay  the  costs 
of  the  review  incurred  by  the  opposite  party,  if  the  court 
should  grant  them,  if  not,  it  is  returned  to  the  party  by 
whom  it  was  deposited.     Ibid.,  «.  21. 

See  34  Vict,  c.  4,  «.  4  (Que,),  under  Art.  463  supra. 

1 .  The  oourt  will  not  order  the  prothonotaiy  to  refond  a  deposit  of 
$40  made  by  a  party  to  whom  the  depont  has  been  refunded  <m  his 
sucoeeding  in  review,  although  the  jndgment  in  review  be  revened, 
and  the  jndgment  reviewed  be  re-established  in  its  entirety.  Beg,  ex 
rtl  V.  O'FarreU  é  Brassard  e«  oL,  4  Q.  L.  R.  93,  S.  C.  1878. 

2.  When  the  delay  for  inscribing  a  case  for  review  would  expire  on 
a  Sunday  it  is  prolonged  until  the  next  juridical  day.  Scaicherd  <t 
AUan,  1  L.  0.  L.  J.  96,  S.  C.  R.  1865  ;  Lenoir  v.  Vesmarais  et  vir,  17 
L.  0.  J.  81,  S.  C.  R.  J872. 

3.  The  delay  of  eight  days  mentioned  in  art.  497,  runs  dnnng  the 
long  yacation.    Fownier  é  Ledoux,  13  L.  0.  J.  332,  S.  0.  R.  1869. 

4.  An  inscription  for  review  and  deposit  made  on  the  eighth  day 
after  judgment  is  sufficient,  though  notice  of  them  be  only  given  on  the 
foUowing  day.     Jacques  v.  Xumer,  12  L.  0.  J.  215,  S.  C.  R.  1868. 

5.  In  an  inscription  for  review  by  the  Superior  Oourt  it  is  not  neoes- 
sary  to  say  **  by  three  judges  of  the  Superior  Oourt"   McLaren  v.  The 
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(hrparaHon  ofihe  Townékip  of  Buckingham,  17  L.  C.  J.  53,  S.  C.  R. 
1872. 

6.  Where  an  inscription  has  been  discharged  on  application  of  the 
opposing  party  in  the  abaenoe  of  the  inacribing  party — Heldy  that  it 
may  be  replaced  on  the  rôle  dnring  the  aame  term  and  before  the 
actaal  remission  of  the  record  on  suificient  cause  shewn.  Sheppard  y. 
Bwhawn,  17  L.  C.  J.  191,  S.  0.  R.  1873. 

7.  Where  an  inscription  for  review  ran  "  from  the  jndgment  ren- 
dered  in  this  catise  by  the  Superior  Court/'  and  the  judgment  was 
actually  rendered  by  the  Circuit  Court — Heldy  that  the  inscription 
must  be  discharged,  and  could  not  be  amended  on  motion.  McPheraon 
étal,  é  Barthe,  5  R.  L.  259,  S.  C.  R.  1873. 

8.  When  application  was  made  to  oblige  the  prothonot^ry  to  receive 
the  inscription  without  a  deposit  by  consent  of  the  other  party,  it  was 
rehued  on  the  ground  that  the  prothonotary  was  liable  for  the  deposit 
as  the  law  says  it  must  be  made.  Loisdle  y.  Loiselle,  2.  L.  C.  L.  J.  37, 
S.  C.  R.  1866. 

9.  One  inscription  and  one  deposit  in  reyiew  by  the  défendant  and 
incidental  plaintiff  is  sufficient.  Clément  y,  Blouiny  16  L.  C.  J.  156, 
S.  C.  JEt.  1872  ;  Monison  y.  WiUKm,  16  L.  C.  J.  196,  S.  C.  R.  1872. 

10.  Where  two  défendants  haye  raised  separate  contestations  in  the 
Superior  Court,  and  in  reyiew  made  one  inscription  and  one  deposit — 
Hdd,  that,  on  plaintififs  motion,  a  double  deposit  under497,  C.  C.  P. 
would  be  ordered.  LtavUt  y.  Mosa  et  al.  16  L.  C.  J .  156,  S.  C.  R. 
1872. 

11.  When  seyeral  défendants  haye  seyered  in  their  defence  in  the 
first  court,  and  intend  to  go  to  reyiew,  the  party  demanding  reyision 
is  bôond  to  make  as  many  deposits  as  there  are  contestations.  Lacombe 
y.  8U.  Marie  et  al.  15  L.  C.  J.  268,  S.  C.  R.  1871. 

12.  Where  a  case  is  inscribed  for  reyiew  from  the  Circuit  Court, 
under  the  proyisions  of  the  Municipal  Code,  a  deposit  of  ^0  is  suffi- 
dent.  McLaren  y.  The  Corporation  of  the  Tovmship  of  Buckinghamy  17 
L.  C.  J.  53,  S.  C.  R  1872. 

13.  In  a  hypothecary  action,  the  amount  of  which  does  not  ezceed 
1400,  the  deposit  required  on  an  inscription  for  reyiew  is  only  $20. 
Fonryih  et  al.  y.  Charleboia,  13  L.  C.  J.  328,  S.  C.  R.  1869. 

14.  The  inscribing  party  is  entitled  to  withdraw  his  deposit  so  soon 
as  the  judgment  has  been  reyersed  in  his  fayour.  Boiisquet  y.  Brovm, 
1  Légal  News,  554,  S.  C.  1878. 
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16.  The  deposit  will  not  be  paid  over  to  the  suocoBafal  party  when 
an  appeal  ia  taken  from  the  décision  in  review.  Kyland  t.  Bouthy  2 
L.  C.  L.  J.  44,  S.  C.  1866. 

498.  As  soon  as  the  necessary  deposit  bas  been  made, 
and  not  before,  the  party  may  file,  in  the  same  office,  an  in- 
scription for  review,  notice  of  which  must  be  given  to  the 
opposite  party,  and  the  prothonotary  is  then  bound  to 
transmît  the  record,  without  delay,  together  with  a  copy  of 
the'  judgments  and  ordera  rendered  in  the  case,  to  the  pro- 
thonotary of  the  Superior  Court  at  the  place  where  the  case 
is  to  be  heard,  if  it  is  not  there  already.    Ibid.  88,  21-23. 

1.  JSeld,  that  it  was  not  necessary  for  the  party  to  tell  the  court  that 
he  was  aggrieved,  the  faot  of  his  being  aggrieyed  being  sufficiently 
shown  by  his  asking  for  a  révision  of  the  judgment  Harte  y.  Alie  db 
EaHe,  1  L.  C.  L.  J.  64,  S.  C.  R.  1866. 

2.  An  inscription  for  review  may  be  served  upon  a  party  person&lly 
or  at  his  attomey's  office.  Ihwemay  db  The  Corporation  of  BarthUémie, 
1  R.  L.  714,  Q.  B.  1868.  Scatcherd  v.  AUan,  10  L.  0.  J.  201,  S.  C.  R. 
1866. 

3.  A  case  may  be  inscribed  for  revision  by  an  advooate  other  than 
the  attomey  of  record,  and  that  without  substitution.  Desrosiera  v. 
MaccUmald,  3  R.  L.  446,  S.  0.  R.  1871. 

4.  A  party  who  inscribes  in  review  and  makes  the  required  deposit 
within  eight  days,  is  not  bound  to  give  notice  thereof  within  the  same 
delay,  the  law  not  determining  within  what  time  such  formality  is  to 
be  observed.  Leivis  v.  Levis  db  Kmnebee  B,  B.  Co,  3  Q.  L.  R.  372,  S. 
C.  R.  1877.     Sed  vide  mp,  art.  462. 

499.  The  deposit  and  inscription  bave  the  effect  of  stay- 
ing  the  exécution  of  the  judgment  and  the  appeaL  Ihid,, 
«.22. 

1.  While  a  case  is  before  the  Court  of  Review,  for  the  purpose 
of  obtaining  the  revision  of  a  judgment  of  the  Superior  Court,  no 
proceeding  in  the  case  can  be  had  in  the  Superior  Court.  Meigs  et  al, 
V.  AUcm,  14  L.  C.  J.  84,  C.  S.  1869. 

500.  The  inscription  need  not  be  for  any  particular  day, 
but  the  case  must  be  heard,  in  its  order,  on  the  day  in  term 
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next  after  the  expiration  of  a  delay  of  eight  days  from  the 
day  on  which  the  notice  of  inscription  was  filed  in  the 
office  of  the  prothonotary  of  the  court  in  which  the  judg- 
ment  was  rendered. 

The  court  may  appoint  spécial  days  for  such  review. 
/Md.,  88.20,24. 

See  ev/pra  34  Vict,  c,  4,  s.  4  (Qtie.),  under  Art.  463. 

1.  A  défendant  under  bail  in  a  caae  of  oapias,  and  being  the  party 
macribing  in  reriew,  has  a  right  to  hâve  his  case  heard  as  a  privileged 
one.     Tolcmd  v.  8pénew,  15  L.  C.  J.  145,  S.  0.  R.  1871. 

501.  The  prothonotary  to  whom  the  record  is  trans- 
mitted  is  bound,  so  soon  as  he  has  received  it,  to  set  down 
ihe  case  on  the  roU  for  hearing,  and  if  the  case  be  pending 
in  the  Superior  Court  at  Québec  or  Montréal,  he  is  boitnd 
to  place  it  on  the  roU  as  soon  as  the  inscription  and  notice 
are  filed.    IHd.,  s.  23. 

1.  Where  a  party  in  a  case  has  asked  for  révision,  and  has  made  the 
deposit  reqoired  by  law,  the  prothonotary  is  bound  to  put  it  on  the 
rôle,  notwithstanding  that  the  other  party  is  in  default  to  pay  the  fées 
and  tax  reqnired  of  him.  Leprohon  y.  Orébassa^  14  L.  0.  J.  55,  S. 
C.  R.  1869. 

2.  Where  the  inscribing  party  fails  to  file  a  factum  as  required  by 
the  mies  of  praotice,  and  to  show  cause  why  the  inscription  should  not 
be  dismissed,  the  case  will  be  remitted  to  the  court  below.  EUia  y. 
OotiW,  16  L.  C.  R  168,  8.  0.  R. 

909.  The  judgment  in  review  may  be  rendered  in  tenn 
or  in  vacation,  by  ail  the  judges  who  heard  the  case,  or  by  a 
majority  of  them  ;  and  the  judges  may  confirm,  reverse  or 
alter  the  original  judgment,  as  the  case  may  require  ;  and 
their  décision,  together  with  the  record,  must  be  sent  back 
to  the  court  in  which  the  case  was  first  decided,  to  be  there 
r^istered  as  being  the  judgment  in  the  suit,  at  the  same 
place,  in  the  same  manner  and  with  the  same  effect  as  if  it 
had  been  rendered  on  the  day  upon  which  it  was  received 
l>y  the  prothonotary. 
18 
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[Whenever  any  cause  bas  been  heard  in  review  by  three 
judges,  and  at  ihe  least  one  of  the  judges  wbo  heard  ihe 
same  is  présent  in  court  and  ready  to  render  an  interlocutory 
or  final  judgment  therein,  tben  if  any  judge  wbo  beard  tbe 
cause  and  would  be  compétent  to  sit  in  judgment  tberein,  be 
absent  by  reason  of  bis  appointment  to  anotber  court,  of 
sickness,  or  any  otber  cause,  but  bas  addressed  a  letter  to  tbe 
pix)tbonotary  of  tbe  court,  containing  bis  décision  in  tbe  case 
and  signed  by  bim,  or  bas,  in  testimony  of  bis  concurrence 
tberein,  signed  a  judgment  to  be  delivered  and  delivered  by 
a  judge  so  présent,  sucb  judge  is  deemed  to  be  présent  for  tbe 
purpose  of  sucb  judgment  ;  and  tbe  décision  so  transmitted 
and  signed  by  bim  bas  tbe  same  effect  as  if  delivered  or  con- 
curred  in  by  bim  in  open  court.]     Ibid,  8,  25. 

1.  The  Court  of  Review  may  seud  a  case  baok  to  the  Court  ¥elow 
in  order  that  the  serment  auppJMoire  may  be  deferred.  The  Camadian 
NcmgaUon  Co.  <h  McConkey,  7  Légal  News,  23,  Q.  B.,  1877. 

ilOS.  [No  cbange  in  tbe  personal  composition  of  tbe  court, 
by  tbe  appointment  of  any  assistant  judge  as  puisne  judge, 
or  by  tbe  appointment  of  a  puisne  judge  as  cbief-justice,  or 
by  tbe  résignation,  deatb,  or  appointment  to  anotber  court 
of  any  cbief-justice  or  of  a  puisne  judge,  or  of  an  assistant 
judge,  can  bave  alone  tbe  effect  of  rendering  a  rebearing  of 
any  case  necessary,  if  a  sufiicient  number  of  judges  wbo 
beard  tbe  case  remain  to  render  a  judgment,  eitber  inter- 
locutory or  final.] 

S04.  [If  a  judge  or  an  assistant  judge,  wbo  bas  beard 
a  case,  togetber  witb  otber  judges,  is  removed  to  anotber 
court,  or  is  appointed  Cbief -Justice  or  a  Judge  of  tbe  same 
Court  or  of  anotber  Court  or  obtains  leave  of  absence,  be 
may  render  judgment,  wbetber  interlocutory  or  final,  to- 
getber witb  tbe  otber  judges,  as  if  no  sucb  cbange  bad  taken 
place.]  '  ' 
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CHAPTER  SECOND. 

OP  PETITIONS  IN   REVOCATION   OF  JUDGMENT. 

tMIS.  Judgments  which  are  net  susceptible  of  being  ap- 
pealed  from  or  opposed,  as  hereinabove  provided,  may  be 
revoked,  upon  a  pétition  presented  to  the  same  court,  by  any 
person  who  was  a  party  to  or  was  summoned  to  be  a  party 
to  the  suit,  in  the  following  cases  : 

1.  Where  fraud  or  artifice  has  been  made  use  of  by  the 
opposite  party  ; 

2.  When  they  hâve  been  rendered  upon  documents  which 
hâve  been  only  subsequently  discovered  to  be  false,  or  upon 
any  unauthorized  tender  or  consent  disavowed  after  judg- 
ment; 

3.  When,  since  they  were  rendered,  documents  of  a  con- 
clusive  nature  hâve  been  discovered,  which  had  been  with- 
held  or  concealed  by  the  opposite  party.  Ord,  1667,  tit  35, 
art.  34 ;  Pothier,  Proc.  153 ;  C.  S.L  0.  c.  86;  §  S;  C.  N. 
2057;  C.  P.  0,480. 

1.  A  direct  actioiï  may  be  maintained  to  set  aside  a  judgment  ob- 
tained  by  frand.     KeUofid  v.  Reaâ,  18  L.  C.  J.  309,  Q.  B.  1874 

2.  If  a  party  bas  been  precluded  from  adducing  important  évidence 
ofwing  to  a  misunderstanding  between  his  attomeys  and  the  attomeys 
of  bis  adversary,  be  may  be  released  from  the  conséquences  by  filing  a 
rtquéU  eivUe.  Lusk  et  al,  vu  te  é:  RiddeU  y.  Ros8,  19  L.  C.  J.  104,  S. 
C.  1874. 

3.  It  is  only  by  means  of  a  requête  cmle  or  of  an  appeal,  as  the  case 
may  be,  and  not  by  means  of  an  opposition  à  fin  d'cmnuUer  that  the  re- 
formation  or  setting  aside  of  an  interlocutory  judgment  can  be  obtained. 
QibiOM  é  Jamieson  et  vir.  é  HeaLey,  16  L.  0.  R.  351,  C.  0.  1866. 

4.  An  affidavit  in  support  of  a  reqyiête  dmU  cannot  be  amended  but 
the  pétition  itself  may  be  amended  as  no  affidavit  is  necessary  in  sup- 
port thereof.  VoUgny  v.  CarheiUe  é  Corbeille,  l  Légal  News,  130,  S.  C. 
1878. 
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5.  A  reqyiMe  cwUe  which  does  not  on  its  face  corne  within  the  pro- 
visions of  art.  505  may  be  rejected  on  motion.  MacdougaU  et  al,  v. 
The  Union  Nav.  Co.,  21  L.  0.  J.  63,  1  Légal  News,  213,  Q.  B. 

6.  A  reqxàête  cvoiU  praying  for  a  reyocation  of  a  judgment  of  distri- 
bution on  aocount  of  frand  wiU  be  granted,  and  the  petitioner  allowed  to 
contest  the  report  of  collocation.  Domi/rt  et  al.  y,  BradUy  et  al.  db  AU 
Uêon  et  w.,  17  L.  0.  J.  42,  S.  C.  R.  1873. 

7.  Where  a  firm  of  two  advooates  had  appeared  for  the  plaintiff  and 
taken  action,  and  subsequently  the  action  was  retomed  signed  by  one 
of  them  only,  while  the  other  appeared  for  the  défendant  and  oonfessed 
judgment — Held,  on  a  motion  to  set  aside  the  judgment  as  based  on 
prooeedings  which  were  wholly  irregular,  that  the  judgment  could  not 
be  set  aside  for  irregularities  which  had  aocrued  previous  to  judgment 
having  been  entered.  MoUoih  et  al.  ds  Bwrroughty  2  L.  C.  J.  107,  S.  C. 
1868. 

tSOO.  It  can  be  received  only  during  the  six  months  after 
the  discovery  of  the  f raud  or  the  falsity,  or  of  the  docu- 
ments withheld,  and  in  ail  other  cases  only  during  the  six 
months  afber  the  judgment,  or  a  notice  thereof  has  been 
served. 

Ord.  166T,  tit  36,  Arts.  16,  5,  18. 

1.  A  reqyiite  civile  after  judgffîent  may  be  served  upon  the  attomey 
in  the  case.     Lwng  v.  Clark  é  Clark,  20  L.  C.  J.  184,  S.  C.  1876. 

SWf.  Pétitions  for  revocation  of  judgment  Cdnnot  pre- 
vent  or  stay  exécution,  [unless  bxl  order  to  suspend  is  graBted 
by  the  court  or  judge.] 

ji08.  The  attomey  who  acted  for  a  party  in  the  cause  or 
suit  may  also  represent  him  upon  the  pétition  in  revocation 
of  judgment,  without  a  new  power  being  required.  Ord. 
1667,  tu.  35,  Art.  6. 

SQI9.  If  there  are  sufficient  grounds  for  a  pétition  in  revo- 
cation of  judgment,  the  court  may  replace  the  parties  in  the 
same  position  as  they  were  in  bef ore  the  judgment,  and  the 
proceedings  are  the  same  as  in  ordinary  suits.  The  court 
may  abo  give  judgment  at  the  same  time  upon  the  pétition 
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and  upon  the  merits  of  the  original  suit.  In  ail  cases  it 
adjudicates  upon  the  costs  of  the  fîrst  judgment,  according 
to  dreumstances.  Ord,  1667,  tit,  36,  Art,  33  ;  Décl,  de  Mars, 
1685. 

1.  A  requiU  eivUe  may  be  granted  hy  the  prothonotary  in  yacation 
in  the  abaenoe  of  the  judge.    LambeH  y.  fiaucier,  1  R.  L.  47,  C.  S. 

1M7. 

2.  A  motion  to  reject  the  requête  on  the  groond  that  the  reaeons  al- 
leged  in  support  thereof  are  insufficient  will  be  rejected,  the  proper 
procédure  being  a  demurrer.     Ib. 

3.  Reasona  that  might  be  urged  against  an  action  or  opposition  by 
m  exception  to  the  form  may  be  opposed  to  a  pétition  by  a  motion  to 
let  ande.     Maguire  v.  S^ncfe  ^  Stride,  14  L.  0.  R.  105,  B.  0.  1S64 

4.  A  pétition  will  not  lie  if  a  right  of  appeal  exista.  Vcdin  ▼.  The 
Corporation  of  ihe  C<mnty  of  Terrébonne,  4  L.  C.  J.  14,  S.  0.  1858. 


CHAPTER   THIRD. 

OF  OPPOSITIONS  BY  THIRD  PARTIES. 

tSW.  Any  person  whose  interests  are  affected  by  a  judg- 
ment  rendered  in  a  case  in  which  neither  he  nor  persons  re- 
presenting  him  were  made  parties,  may  file  €m  opposition  tô 
such  jadgment. 

Déd.  22  AprU  1782,  AH.  5  ;  Code,  Donations,  AH.  213  a  ; 
PotMer,  Proe.  126  ;  Ord.  1667,  tit.  35,  AH.  2  ;  O.P.  C.  474. 

L  A  peraon  whose  interests  are  affeoted  by  a  judgment  in  a  case 
to  wliich  he  is  not  a  party,  may  intervene  by  opposition  to  such 
judgment  or  by  direct  action  with  a  view  to.be  maintained  in  ail  his 
rights.    Tkouin  ds  LebUmo,  10  L.  C.  R.  370,  Q.  B.  1860. 

2.  From  the  moment  that  the  interests  of  a  third  party  are  afRdcted 
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by  a  judgment  rendered  in  a  case  in  which  he  is  not  a  party  he  may 
protect  his  interests  by  an  opposition.  MoUeur  v.  Marchtmd  éb  The 
AUcmey  General,  5  R.  L.  379,  S.  C.  1874. 

^.  And  where  the  Crown  possesses  a  pmilege  on  the  property  of  an 
individual  it  may  exercise  its  privilège  by  such  opposition,  provided  it 
be  first  regularly  served  on  ail  the  parties  in  the  case.     Ib. 

4.  An  opposition  to  a  sale  of  real  estate  by  a  tutor  ad  hoe,  authorized 
to  aot  for  the  minors,  is  maintainable  without  registration  of  the  acte 
of  tutorship  and  the  Registry  Ordinance  4  Vie.  cap.  30,  sec.  24,  does 
not  apply  to  such  opposition.  Chouinard  y.  Demers  db  Chreau  es  quai, 
5  L.  C.  R.  401,  S.  C.  1855. 

5.  The  f act  that  one  of  the  tiers  opposants  (who  claim  as  co-partners) 
is  a  défendant  in  the  cause,  is  no  bar  to  their  right  to  file  an  opposi- 
tion. McDonald  etvw  y,  McDonald  é  Dodds,  14  L.  C.  J.  307,  S.  C. 
R.  1869. 

6.  The  proprietor  of  a  property  which  has  been  expropriated,  and 
the  valuation  of  which  has  been  set  aside  by  the  court,  cannot  proceed 
by  opposition  against  such  judgment,  notwithstanding  that  he  was  not 
a  party  to  the  first  instance.  The  Corporation  of  Montréal  d:  WUson, 
2R.  L..624,  S.  0.1870. 

7.  The  notice  given  to  the  parties  of  a  pétition  for  an  opposition  by 
third  parties,  in  order  to  suspend  the  exécution  of  the  judgment,  does 
not  constitute  of  itself  the  production  and  présentation  of  an  oppo- 
sition. MoUewr  v.  Marchand  dh  The  Attomey  Ckneral,  5  R.  L.,  379,  S. 
C.  1874. 

8.  Where  payment  of  an  amount  of  a  judgment  attacked  by  opposi- 
tion is  made  by  the  défendant  before  an  order  has  been  granted  to 
suspend  the  exécution,  it  must  be  considered  as  final,  both  as  regards 
the  opposant  and  the  other  parties  therein.  MoUeur  y.  Marchand  éb 
The  Attomey  General,  5  R.  L.  379,  8.  C.  1874. 

SU,  This  opposition  is  formed  by  means  of  a  pétition  to 
the  court,  which  must  contain  an  élection  of  domicile  on  pain 
of  nullity,  the  grounds  of  opposition,  and  proper  conclusions, 
and  must  be  served  upon  the  parties  in  the  cause,  or  upon 
the  attomeys  who  represented  them,  if  it  is  made  within  a 
year  and  a  day  after  the  judgment. 

36Vict  c.6(Qtte.). 

**  14.  The  opposition  must,  moreover,  on  pain  of  nullity,  be  accom- 
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panied  with  an  affidavit  of  the  opposant,  or  of  some  other  crédible 
penon,  that  the  allégations  oontained  in  such  opposition,  are,  to  the 
best  of  his  knowledge,  true." 

319.  The  proceedings  upon  oppositions  by  third  parties 
are  the  same  as  upon  ordinary  suits. 


CHAPTER   FOURTH. 

OF  APPEALS.^ 


313.  An  appeal  from  ail  judgments  rendered  by  the  Su- 
perior  Court  lies  to  the  Court  of  Queen's  Bench,  as  herein- 
after  provided  in  the  fourth  book. 

See  a/rts,  1114  et  aeq.  infra. 
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TITLE    THIRD. 

OF  THE  EXECUTION  OF  JCJDGMENTS. 


CHAPTER   FIRST. 

OF  THE   VOLUNTABY  EXECUTION   OF  JUDGMBNTS. 

SECTION.  L 
OF  PUTTING  IN  8ECURITY. 

SI  4,  Every  judgment  ordering  security  to  be  given  must 
fix  the  time  within  which  sureties  shall  be  offered.  C.  P.  C. 
517. 

SIS.  Sureties  are  offered  after  notice  served  upon  the 
opposite  party,  fiuid,  when  not  objected  to,  they  enter  into  a 
bond  at  the  prothonotary's  office.  Ord,  1667,  tU,  28,  art,  2  ; 
Potkier,  Proc.  147  ;  C.  P.  C.  618. 

3)  Vict.  c.  7  (Que.). 

*'  1,  §  24  :  The  word  ''  security  "  means  soffident  seonrity,  and  one 
Burety  îb  suffident  thereforjunless  two  or  more  are  expressly  required." 

SM.  Except  in  cases  where  the  law  requires  only  personal 
justification,  if  a  surety  is  objected  to  he  may  be  required  to 
give  in  a  déclaration  of  his  real  property,  together  with  his 
titles  thereto. 

Sureties  may,  in  ail  cases,  be  required  to  justify  on  oath 
their  sufficiency,  and  the  judge  or  prothonotfuy  may  receive 
and  administer  the  necessary  oath.  Ord.  1667,  tit  28,  art. 
3;  C.  P.C.  518. 
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tSlT.  A  surety  may  be  objècted  to  : 

1.  If  he  has  not  ihe  qualifications  required  according  to 
the  title  Of  Suretyship  in  the  Civil  Code  ; 

2.  If  he  is  not  sufficient.     PoiMer,  Proc,  148. 

S18.  The  suffîciency  of  a  surety  is  decided  upon  the  docu- 
ments and  affidavits  produced,  without  a  proof  being  or- 
dered.  Ord.  1667,  tU,  28,  art.  3  ;  Potkier,  Proc.  148,  C.  P.  C. 
521. 

919.  If  the  surety  is  accepted,  the  bond  is  drawn  up  and 
entered  into  in  conformity  with  the  judgment,  and  remains 
in  the  prothonotary's  office  as  part  of  the  record  in  the  case. 
Ord.  1667,  tit.  28,  art.  4;  0\  F.  C.  522. 

SM.  The  acceptance  of  sureties  is  decided  upon  sum- 
marily,  without  any  pétition  or  writings,  and  the  bond  is 
entered  into  notwithstanding  oppositions  or  appeals,  and 
without  préjudice  thereto.  Ord.  1667,  tU.  28,  oH.  3  ;  Pot- 
hier,  Proc.  148,  G.  P.  C.  521. 


SECTION   II. 
OF  ACCOUNTINa 

991.  Every  judgment  ordering  an  account  must  fix  a  de- 
layfor  rendering  it.  Ord.  1667,  tit.  28,  art.  8;  Poihier. 
Proc.  89  ;  C.  P.  C.  530. 


The  aocount  must  be  rendered  nominately  to  the 
party  entitled  to  it  :  it  must  be  swom  to  and  filed  in  the 
proÛionotary's  office  within  the  delay  fixed,  together  with 
the  Touchers  in  support  thereof.  Ord.  1667,  tit.  29,  art.  S  ; 
Poihier,  Proc.  89,  C.  P.  C.  534. 

The  court  may,  however,  upon  motion  of  which  notice  has 
been  duly  given,  extend  the  delay  for  rendering  the  account. 
Pothier,  Proc.  89. 
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S99.  The  account  must  contain,  under  separate  heads, 
the  receipts  and  expenditure,  and  dose  wiih  a  recapitula- 
tion of  such  receipts  and  expenditure,  establishing  the 
balance  ;  whatever  remains  to  be  recovered  being  reserved 
for  a  separate  head.     Ord,  1667,  tit,  29,  aH,7  ;  C,  P.  C.  533. 

1.  An  aooount  rendered  and  fyled  under  a  judgment  will  be  rejected 
as  irregular  if  it*  does  not  exhibit  the  three  heads  of  receipts,  expendi- 
ture,  and  balance  remaining  to  be  recoyered.  Les  Oaré  dbc,  de  Beau- 
hamois  V.  RobiUard,  21  L.  C.  J.  122,  S.  C.  1877. 

594.  Under  the  head  of  receipts  must  be  placed  ail  sums 
which  the  accounting  party  has  received,  and  ail  those  that 
he  ought  to  hâve  received  during  his  management.  Poihier, 
Proc.  90. 

595.  The  accounting  party  cannot  place  under  the  head 
of  expenditure  the  costs  of  the  judgment  ordering  him  to 
account,  unless  he  is  authorized  to  do  so  by  the  court  ;  but 
he  may  charge  under  that  head  his  travelling  expenses,  the 
attendances  of  the  attomey  who  made  up  the  account,  the 
cost  of  presenting  and  verifying  it,  and  of  whatever  copies 
thereof  are  required.  Ord,  1667,  tit,29,  art,  19;  O.P.  (7. 
532. 

1.  In  an  action  to  account,  an  account  unsustained  by  vouchers  will 
not  be  rejected  on  motion  when  it  is  established  by  affidavit  that  the 
Touchers  are  in  the  possession  of  third  parties.  Chevalier  v.  OwMier 
et  01.2110,  C.  J.  308,  S.  0.  1877- 

SSè6,  If  the  account  shows  an  excess  of  receipts  over  ex- 
penditure, the  party  to  whom  it  is  rendered  may  provision- 
ally  demand  exécution  for  the  balance,  saving  his  right  to 
contest  the  remainder  of  the  account.  David  v.  Hayes» 
Montréal,  29thJuly,  1846,  in  appeaZ  lOth  Nov,,  1847;  61  P. 
<7.,535. 

S>Vf,  Parties  accounted  to  are  bound  to  take  communi- 
cation of  the  account  and  vouchers  at  the  prothonotary'a 
office,  and  to  file  their  contestations  of  the  account,  if  they 
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contest  it,  within  a  delay  of  fifteen  days,  which  may  be  ex- 
tended  by  the  court  or  a  judge  upon  application  pursuant  to 
notice.     Ord.  1667,  tU.  29,  aH,  13  ;  Potk  Proc,  91. 


Parties  accounted  to,  whose  interests  are  the  same, 
must  name  the  same  attomey  ;  if  they  do  not  agrée  in  their 
choice,  the  attomey  first  in  the  case  remains  attomey  of  re- 
cord, saving  the  right  of  the  other  parties  accounted  to  to 
employ  attomeys  of  their  own,  upon  payment  of  ail  costs 
occasioned  thereby.  Ord,  1667,  tit  29,  art  11  ;  C.  P.  C. 
529. 

S39.  The  accounting  party  has  a  delay  of  eight  days 
after  the  filing  of  the  contestation  to  file  his  answers  in  sup- 
port of  the  account,  and  the  other  party  has  a  similar  delay 
to  file  his  replications.  Ord,  1667,  tit.  29,  aH,  IS;  Potk 
Proc.  91. 

930.  In  default  of  filing  the  contestations,  answers  or 
replications  within  the  delay,  the  party  bound  to  file  them 
is  held  to  admit  whatever  is  contained  in  the  document  he 
fails  to  contest.    Pothier.  loc,  cit. 

S31.  After  the  issues  are  completed  upon  the  account 
rendered,  the  court  may  order  the  parties  to  proof  respec- 
tively,  according  to  the  ordinary  course,  or  may  refer  the 
case  for  settlement  to  arbitrators,  or  to  a  practitioner  or  an 
accountant,  according  to  its  nature.  Ord.  1667,  tit  28,  art 
22  ;  Ord,  1566,  aH.  83  ;  Edit  1560,  aH,  2;  1  Pig,  248. 

939.  The  judgment  upon  the  account  must  contain  a 
computation  of  the  receipts  and  expenditure,  and  establish 
the  balance  if  there  be  any.  Ord.  1667,  tit  29,  oH,  20  ;  C. 
P.  a  540. 

933.  H  the  défendant  fails  to  render  an  account,  the 
plaintiff  may  proceed  to  hâve  one  made  out  in  the  manner 
mentioned  in  the  article  523. 
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SECTION  III. 
OF  SURRENDER. 

994.  The  voluntary  exécution  of  any  judgment  ordering 
the  restitution  and  deKvery  of  any  moveable  or  immoveable 
thing  is  effected,  unless  the  judgment  makes  other  provisions, 
by  delivering  the  moveable  object,  and  surrendering  the  pos- 
session of  the  immoveable,  in  such  a  manner  that  the  party 
entitled  thereto  may  take  possession  of  it  ;  and  this  must  be 
done  in  conformity  with  the  judgment,  and  the  provisions 
contained  in  the  title  Of  Obligations  in  the  Civil  Code. 
Pothier,  Proc,  349. 

1.  Where  a  motion  was  made  to  reject  a  déloMsement  filed  after  the 
fifteen  days  allowed  by  law — Held  to  be  prématuré,  and  that  the  plain- 
tiff  should  proceed  with  his  exécution  and  test  the  matter  in  that  way. 
Bélanger  v.  DwocKer,  2  L.  C.  J.  283,  S.  C.  1868. 

S3S.  The  voluntary  exécution  of  a  judgment  ordering 
the  snrrender  of  an  hypothecated  immoveable,  is  effected  by 
means  of  a  déclaration  of  the  défendant,  filed  in  the  pro- 
thonotary's  office,  to  the  effect  that  he  surrenders  it  in  com- 
pliance  with  the  judgment  and  by  his  relinquishing  his 
possession.  1  Pig.  594;  Pothisr,  Proc.  149  ;  Ord.  1667, 
tit.  27,  aH,  1. 

ff36.  When  an  immoveable  is  thus  surrendered,  the  court 
or  judge,  upon  application  of  the  plaintiff,  names  a  curator 
to  the  surrender,  against  whom  ail  ulterior  proceedings  are 
directed.    Pothier,  Proc,  185. 

S37.  The  curator  has  a  right  to  coUect  the  rents,  issues 
and  profits  due  and  accrued  from  the  time  of  the  surrender, 
and  may  even  grant  leases  if  the  sale  is  prevented  during 
any  considérable  time. 

The  rents,  issues  and  profits  of  the  immoveable  surren- 
dered are  treated  as  realty,  and  are  distributed  in  the  same 
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manner  as  the  price.    Stowe  &  Richer,  appeal,  1848  ;  Po- 
iJmr,  Proc,  193  ;  Couchot,  139. 


SECTION   IV. 
OF  TENDER   GENERALLY  AND  PAYMENT  INTO   COURT. 

S38.  A  tender,  or  a  putting  in  default  to  accept,  must 
describe  the  object  offered  ;  and  if  it  be  of  money,  it  must 
contain  an  enumeration  and  description  thereof.  C,  P.  C, 
812. 

tS39.  Tender  may  be  made  by  an  authentic  document, 
or  in  any  other  manner  which  admits  of  its  being  legally 
proved. 

Tender  may  be  made  in  a  suit  by  demanding  record 
thereof,  and  must  be  accompanied  with  payment  into  court. 
1  Pig.  435. 

1.  Where  the  défendant  to  an  action  for  the  balanoe  of  the  price  of 
a  aale  between  him  and  the  plaintiff  pleaded  notarial  tender  of  the 
amount — Sdâ,  that  the  deed  of  tender  should  specify  and  enumerate 
the  différent  kinds  and  species  of  money  offered,  and,  in  default  of 
doing  so,  the  tender  was  nulL  Perrou  y.  BeoMàin,  6  L.  0.  J.  241,  S. 
C.  1862. 

S40.  Tender  may  be  made  at  the  domicile  elected  in  a 
contrçwt.     Ibid.,  2  Pig.  135. 

341.  The  authentic  document  recording  the  tender,  if 
there  is  one,  must  state  the  answer  made  by  the  creditor,  or 
the  person  representing  him,  the  fact  of  his  being  called 
upon  to  sign  such  answer,  and  in  default  of  his  signature, 
the  reason  why  it  was  not  signed.    Ibid,,  C.  P.  C.  813. 

543.  A  debtor  who  has  made  a  tender  and  is  af  terwards 
sued,  may  renew  it  by  his  pleadings  and  pay  the  amount 
into  court.     C.  C,  art  1162. 
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1.  In  an  action  against  an  endonor  of  a  promissory  note,  where  the 
défendant  pleaded  tender  of  the  amount — Hddf  that  he  waa  bound  to 
renew  his  tender  with'  his  plea  and  deposit  the  amoant  in  court.  Bovt 
V.  McDonald  et  aï.  16  L.  C.  R.  191  &  1  L.  C.  L.  J.  55,  Q.  B.,  1866. 

2.  Tender  without  deposit  does  not  prevent  interest  from  accruing. 
DumontY.  Laforge,  1  Q.  L.R.  159,  S.  C.  1874. 

343.  Moneys  paid  into  court  cannot,  without  the  author- 
ization  of  the  court,  be  withdrawn  by  the  party  who  paid 
them  in. 

Unless  the  tender  is  conditional  the  party  to  whom  it  is 
made  is  entitled  to  receive  the  moneys  paid  in,  without  pre- 
judicing  bis  claim  to  the  remainder.  Rvle  of  P.  4iih  Jan,y 
1854. 

1.  Where  the  défendant  had  with  his  plea  tendered  a  certain  amonnt 
and  deposited  the  money  in  court,  which  was  not  accepted,  and  the  ac- 
tion proceeded,  and  the  plaintiff  recovered  a  greater  amount  than  that 
tendered,  and  the  clerk  of  the  court  had  been  replaced,  and  the  money 
deposited  with  him  was  not  forthcoming  at  the  time  of  the  exécution 
of  the  judgment — SM,  on  an  action  to  recover  the  money,  that  an 
action  for  money  had  and  received  would  not  lie  against  the  former 
clerk  of  the  court  for  money  so  deposited,  Merieszi  é  CowaUy  6  L.  C. 
J.  62,  Q.  B.  1861. 

2.  And  hdd,  also,  that  the  proper  mode  of  proceedure  in  such  case 
was  by  rule  upon  the  f or(5er  derk  ordering  him  to  pay  over  the  money. 
Ib. 

S44.  The  expense  of  the  tender  is  borne  by  the  debtor  ; 
but,  if  it  is  déclare  J  sufficient,  the  costs  attending  the  pay- 
ment  into  court  are  borne  by  the  creditor.  Pothier^  OK 
550,  573,  574,  580. 
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CHAPTER  SECOND, 

OF  COMFUI^ORY  EXECUTION  OF  JUDGMBNTS. 


SECTION  I. 
GENERAL  PROVISIONS. 

S4tS.  The  judgments  of  a  court  can  only  be  put  into  exé- 
cution by  means  of  a  writ  issuing  in  the  name  of  the  sover- 
eign  and  addressed  to  the  sheriff  of  the  district  [in  which  it 
is  to  be  executed.] 

The  writ  is  attested  and  signed  in  the  same  manner  as 
original  writs,  it  must  bear  the  seal  of  the  court  and  must 
mention  the  date  of  the  judgment  to  be  executed  and  the 
day  on  which  it  is  retumable.  C.  8,  L.  C,  c.  83,  8, 139  ;  c.  85, 
s.  2,  §  4  ;  25  Qeo.  IIL,  c.  2,  «.  30;  C.  P.  C.  545 

35Vict.  c.  6(Qi*c.): 

*'  26.  Whenever  in  any  suit,  a  writ  of  exécution  bas  isBued,  and  by 
resAon  thereof  a  demand  of  payment  has  been  made  upon  the  défend- 
ant, no  otber  demand  of  payment  need  be  made  in  such  suit  previous 
to  the  further  exécution  of  any  other  such  writ,  whether  in  the  same 
or  in  any  other  district" 

1.  By  article  545  a  writ  of  attachment  after  judgment  should  be 
addiesB^d  to  the  sheriff  of  the  district  in  which  it  is  to  be  executed, 
being  the  district  where  the  judgment  was  rendered,  and  not  to  a 
bailiff.  Ryland  v.  Delùile  é  Workman  et  oi.  14  L,  C.  J.  17,  S.  C. 
1869. 

946.  Judgments  can  only  be  executed  upon  the  party 
against  whom  they  are  rendered. 

If  he  changes  his  civil  status  or  dies  before  exécution, 
judgment  cannot  l^e  executed  against  him  nor  against  his 
représentatives,  unless  another  judgment  is  obtained,  declar- 
ing  that  the  former  may  be  enf orced  by  exécution  against 
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him  in  the  one  case,  or  his  représentatives  or  assigns  in  the 
other. 

But  if  the  party  dies  or  changes  his  civil  status  after 
exécution  has  commenced,  the  exécution  continues. 

a  P.  a  168;  Pothier,Proc,  162. 

1.  A  demand  to  make  a  judgment  exeoutory  against  the  représenta- 
tive of  a  deoeased  défendant,  and  others  against  whom  it  was  rendered, 
does  not  necessitate  the  calling  in  of  the  others  who  are  not  affected  by 
it.     DestimauviOe  v.  Toungncmt,  1  Q.  L.  R  52,  S.  C.  1874. 

2.  The  exécution  of  a  judgment  must  be  suspended  in  the  event  of 
the  death  of  the  défendant  during  the  seizure,  and  before  continu ing 
the  proceedings,  the  judgment  must  be  made  executory  against  the 
représentatives  of  the  défendant.  Dorion  v.  Dagenyxis  et  àL9Jj.  O.  J. 
139,  S.  0.  1866. 

3.  Where  the  plaintifiÎEi  opposed  a  seizure  for  costs  on  the  ground 
that  some  of  them  had  changed  tbeir  status  since  the  institution  of  the 
■action — HM,  that  as  the  seizure  was  made  only  on  the  effects  of  two 
of  the  plaintiffii,  who  had  not  in  any  way  changed  their  status,  theie 
was  no  ground  of  opposition  whatever.  DeGaspé  et  al,  db  Asselin  tk  De 
Gaspé  et  al  '5  R.  L.  240,  S.  0,  1874. 

847.  If  the  judgment  does  not  order  a  thing  that  is  purely 
Personal  to  the  plaintiff,  it  may  be  executed  in  his  name, 
even  after  his  death  ;  but  if  any  contestation  arises  upon 
the  exécution,  the  représentatives  of  the  deceased  party  must 
intervene. 

No.  848,  Sevigny  v.  Bertrcmd  &  Mercier,  at  Montréal,  2ith 
Sept,  1860  ;  2  Loieel,  Inst,  liv.  vi,  tU,  5,  a/rt  2  ;  Poihder, 
Proc.  153. 

1.  The  purohaser  of  a  judgment-daim  belonging  to  the  estate  of  an 
insolvent  has  a  right  to  exécute  such  judgment  in  the  name  of  the 
original  plaintiff,  notwithstanding  he  has  not  received  his  discharge. 
Kittson  V.  Delisle  db  L*Eeuyer  <k  DdisU  é  Vaasal,  3  R  L.  69,  C.  0. 
1871. 

2.  A  judgment  debt  is  legally  susceptible  of  transfer,  and  where  it 
has  been  legally  transf erred,  the  transférée  has  the  right  to  enf oroe  the 
exécution  of  the  judgment  in  the  name  of  the  judgment  oreditors. 
Bergevm  v.  FertUUerjst  vir  é  FenilUer  etal.é  Meloche,  9  L.  0.  J.  78 
^  0. 1865. 
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«548.  When  the  judgment  orders  the  performance  o£  some 
physical  act,  the  officer  charged  with  its  exécution  may  use 
the  necessary  force  for  that  purpose  ;  observing,  however,  at 
thesame  time,  ail  necessary  formalities.     1  Covxihot,  123. 


SECTION  n. 
OF  EXECUTION   IN  REAL  ACTIONS. 

S49.  When  a  party  condemned  to  surrender  or  restore  an 
immoveable  refuses  to  do  so  within  the  delay  prescribed,  the 
plaintiff  may  obtain  a  writ  of  possession  to  eject  him  and 
to  be  placed  in  possession.  Ord,  1667,  tit,  27,  art.  1  ;  Pothier, 
Proc,  148. 

L  Where  the  possession  of  oertain  property  then  in  lioitation  was  in 
dispQte,  and  a  bÛl  of  indictment  was  f ound  against  the  défendant  at  a 
term  of  the  court  of  f^eneral  session  of  the  peace  for  forcible  detainer, 
and  upon  such  indictment  being  found  the  phûntifT  by  pétition  and 
affidavit  sought  to  be  put  in  possession  of  the  promises — Held,  that  a 
judge  out  of  sessions  oould  not  grant  a  writ  of  restitution  or  possession, 
which  oould  only  be  awarded  in  sessions  and  in  the  discrétion  of  the 
court.    BosvoeU  et  al.  de  Uoyd,  13  lu  0.  R.  6,  Q.  a  1862. 

See  décisions  under  Art  712,  post. 

SSS9,  The  officer  intrusted  with  the  exécution  of  such  writ 
must  be  accompanied  by  two  witnesses,  and  draw  up  a  min- 
ute of  his  proceedings.  Ord.  1667,  tU.  28  art.  2  ;  [C(yuchot, 
128. 

SEcnoN  m. 

OF  EXECUTION  IN  PERSONAL  ACTIONS. 

SSL  Judgments  for  the  payment  of  asum  of  money  can- 
not  be  executed  before  the  expiration  of  fifteen  days  from 
their  date. 

Nevertheless  upon  an  application  of  the  plaintiff  accom- 
panied ^by  an  affidavit  estabUshing  drcumstances  under 
'  19 


Digitized  by 


Google 


290     OF  EXECUTION  IN  PERSONAL  ACTIONS,  ABTS.  551-563. 

which  simple  attachment  might  issue  before  judgment,  the 
judge  may  allow  exécution  to  issue  before  the  expiration  of 
fifbeen  days,  but  the  sale  cannot  take  place  any  sooner  than 
if  the  writ  of  exécution  had  issued  after  the  ordinary 
delay.     G.  8.  L.  G.  c.  77,  s.  27  ;  c.  83,  s.  201  ;  1  Pig.  411. 

1.  The  soretieB  in  appeal,  against  whom  action  îb  bronght  for  oosts, 
are  not  entitled  to  fifteen  days'  delay  from  the  day  of  jadgmeni  La- 
rose  étal,  d:  WUson,  16  L.  G.  J.  29,  Q.  B.  1873. 

2.  The  iBcme  of  an  exécution  for  the  recovery  of  the  amount  of  a 
judgment  and  costs  previons  to  the  taxation  of  oosts  ia  nolL  Audet 
V.  Asselm  ^  AaaeUn,  15  L.  C.  B.  272,  S.  G.  1864. 

3.  The  exécution  of  a  judgment  rendered  in  appeal  cannot  take 
place  before  the  expiration  of  fifteen  daya  from  the  date  of  judgment. 
Duhaai  t.  Lacombe  et  al.  db  Morrison,  13  L.  G.  J.  230,  S.  G.  1869. 

4.  Article  551  of  the  Gode  of  Givil  Procédure  relating  to  the  exécu- 
tion of  judgments,  applies  equally  to  interlocutory  judgments  and  to 
final  judgments  ;  and  Buch  exécution  of  an  interlocutory  judgment 
may  issue  fifteen  days  from  the  date  of  such  judgment,  and  even  be- 
fore the  rendering  of  the  final  judgment,  and  by  motion  for  a  rule  nid 
the  prothonotary  may  be  compelled  to  issue  such  exécution.  Trudd 
V.  DesauteU  et  ai.  4  R.  L.  701,  &  17  L.  G.  J.  56,  G.  G.  1871. 

559.  In  ail  suits  accompanied  with  attachment,  either  in 
the  hands  of  the  défendant  or  of  third  persons,  in  which  the 
défendant  has  only  been  summoned  through  newspapers,  a 
judgment  rendered  by  default  cannot  be  executed  within  a 
year,  unless  the  plaintiff,  in  the  présence  of  and  to  the  satis- 
faction of  a  judge,  gives  good  and  sufficient  sureties  to  pay 
back  the  moneys  levied,  in  the  event  of  the  judgment  being 
reversed  upon  révision,  together  with  the  costs  of  such 
revision. 

This  provision  does  not  apply,  however,  tojudgments  ren- 
dered for  wages,  or  salaries  due  for  the  manufacture  or  con- 
veyance  of  rafts  attached  for  the  payment  of  such  wages. 
ajSf.X.ac.83,«.  lll,§§l-2. 

553.  A  creditor  may  cause  to  be  seized  in  exécution  the 
moveable  or  immoveable  property  of  his  debtor,  in  the  pos- 
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sessioD  of  such  debtor,  or  moveables  of  his  in  the  possession 
dther  of  such  creditor  himself,  or  of  tlpdrd  persons,  if  the 
latter  do  not  object;  if  they  do,  the  creditor  must  adopt 
a  seizure  by  gamishment.  0.  8.  L.  C.  c.  88,  se.  134,  139  ; 
Pothier,  Proc.  153, 174, 178, 1  Cotiohot,  125  ;  1  Pig.  659. 

1.  Where  the  goods  seÛBed  in  exécution  were  already  in  possession 
of  the  plaintiff— jETelci,  that  the  seisiiTe  was  bad,  inasmuch  as  the  pro- 
oeedings  should  hâve  been  by  saiiie  arrêt.  Marris  et  al.  v.  Anirobui 
é  AfUrohus,  1  L.  0.  R  114,  S.  C.  1860. 

2.  Where,  onder  an  attachment  to  seize  property  in  the  hands  of 
one  penon,  the  sheriff  attaohed  property  in  the  hands  of  another,  the 
attachment  was  deolared  nnll.  Daviê  y.  Beaudry,  6  L.  0.  J.  163  & 
13  L.  0.  R  18,  Q.  B. 

3.  In  an  action  of  damages  for  the  illégal  attachment  of  a  yessel  on 
a  promissory  note,  the  attachment  having  been  dismissed  becanse  the 
note  was  not  yet  due— fleZd,  that  a  vessel  laden  and  ready  for  sea 
conld  be  attaohed  for  a  civil  debt  nnconnected  with  the  ship.  Parant 
et  al.  T.  Grenier,  S.  E.  453,  K.  B.  183L 

4.  A  plaintiff  seiiing  bona  fide  property  in  the  possession  of  his 
debtor  is  not  liable  in  damages  toward  a  third  person,  owner  there(^ 
McDonald  y.  Lal<mdey  13  L.  0.  J.  331,  S.  C.  1869. 

5.  Seizure  made  of  property  in  the  hands  of  persons  who  haye  no 
kgal  title  thereto,  is  absolately  noll  and  yoid.  Bioard  y.  Belle,  1  R. 
L.  671,  S.  0. 1866. 

ffff4.  A  creditor  may  exercise  at  the  same  time  the  différ- 
ent means  of  exécution  which  the  law  allows  him.  He 
may  cause  the  moveable  property  and  the  immoveables  to 
be  seized  under  the  same  writ,  but  he  cannot  proceed  to  the 
sale  of  the  immoveables  until  after  the  moveables  hâve 
been  discussed  ;  saving,  nevertheless,  the  spécial  provisions 
of  law  conceming  building-societies,  cases  of  pledge,  and 
the  case  mentioned  in  article  907  ;  and  saving  also  the  cases 
of  judgments  rendered  for  the  recovery  of  rente  oonstituted 
under  the  Seigniorial  Act  of  1854,  and  of  judgments  de- 
claring  hypothecs.  C.  8.  L.  C.  c.  85,  8.1;o.  69,  «.  14  ;  1  Cou- 
c&ot,  125. 
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1.  A  coUocation,  a4s  long  as  it  has  not  been  paid,  cannot  be  opposed 
as  payment,  and,  in  the  exercise  of  the  diffeient  means  of  exécution 
aocorded  to  the  creditor  by  art.  554  of  the  Code  of  Procédure,  the 
creditor  need  not  take  any  notice  of  a  collocation  which  is  not  paid. 
Wihon  V.  Leblanc  es  quai,  é  Doutre  et  al.  é  LebUmc  es  qital.  db  Leblanc, 
16  L.  C.  J.  209,  S.  0.  H.  1872. 

2.  The  plaintifT  caused  a  writ  of  exécution  to  issue  against  the  im- 
movables  of  the  défendant,  who  tiled  an  opposition  on  the  ground  that 
previoiiB  to  the  issue  of  such  writ,  the  plaintiff  had  attached  property 
belonging  to  him  in  the  hands  of  third  parties,  who  had  made  default, 
and  asked  that  the  seizure  de  terris  be  annulled  until  the  plaintifT  had 
exhausted  the  other  means  which  he  had  adopted — Held,  dismissing 
the  opposition,  that  the  creditor  could  exercise  every  mode  of  seizure 
and  exécution  which  the  law  permits  to  euf  orce  payment  of  what  is  due 
him.     Lalonde  v.  Lalonde  é  Lalonde,  16  L.  C.  R  395,  S.  C.  R.  1866. 

3.  An  attachment  in  revendication  may  be  joined  with  an  action  for 
the  résiliation  of  a  deed  of  donation.  Méthot  es  ^ud.  y.  Perrin  et  aL  6 
R.  L.  695,  S.  0.  1874. 

4.  Where  a  creditor  of  the  plaintifT,  before  exécution  had  issued 
against  the  défendant,  caused  a  writ  of  attachment  in  gamishment  to 
be  seryed  on  the  défendant — Held,  that  this  did  not  suspend  the  pro- 
eeedings  under  an  exécution,  and  to  produce  that  effect,  the  défendant 
must  hâve  deposited  the  amount  of  the  judgment  with  interest  and 
costs.     Duvemay  é  Dessaulles,  4  L.  0.  R.  142,  Q.  B.  1851. 

5.  On  an  opposition  by  the  défendant  to  the  seizure  and  sale  of  his 
land  on  the  ground  that  he  had  sufBcient  moveable  property  to  satisfy 
the  judgment,  a  retum  of  wuUa  bona  having  been  made  before  the 
issue  of  the  writ  against  the  land,  the  opposition  was  dismissed.  Sou- 
proê  y.  BoHdreau  é  Boudrvau,  2  L.  C.  J.  290,  S.  C.  1858. 

6.  Execution  having  issued  against  the  goods  of  the  défendant,  the 
bailifT  made  a  retum  of  nuUa  bona,  and  a  writ  issued,  in  virtue  of 
which  his  immoveables  were  seized.  The  défendant  filed  an  opposition 
q/în  d'anmt^Zer,  alleging  that  he  had  moveable  property ,  which  he  sped- 
fied  in  his  opposition,  and  asked  that  the  seizure  qf  the  immoveables  be 
set  aside — Held,  that  the  moveable  and  immoveable  property  of  the 
défendant  could  be  seized  at  the  same  time,  but  the  moveables  must 
be  first  sold,  and  that,  when  the  retum  of  the  bailifT  sets  forth  that  the 
défendant  has  no  moveables,  proœedings  must  be  taken  to  set  aside  the 
retum,.  before  an  opposition  can  be  filed  to  set  aside  the  seizure  of 
immoveables.     Paige  v.  Savard,  11  L.  C,  R.  3,  S.  0.  1860. 

7.  Where  the  défendant  himself  told  the  oficer  oharged  with  the 
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•xeontion  that  he  had  no  moveables,  and  af terwards  brought  opposi- 
tion on  the  gronnd  stated  aboyé,  ezactly  the  same  docbion  was  ren- 
dered.    Arnold  v.  Camphell,  9  L.  C.  R  33,  Q.  B.  1858. 

8.  A  seizure  of  moveable  and  immoveable  property  on  the  same  day 
18  good,  there  being  nothing  in  the  statnte  prohibiting  such  seizure. 
Kienhywski  v.  Talon  <L'  Talon,  7  L.  0.  R.  369,  S.  C.  1857. 

8SS,  [Seizure  of  moveables  in  exécution  takes  place 
under  a  writ  addressed  to  the  sheriff  of  the  placé  where  the 
défendantes  moveable  property  is  situated,  ordering  him  to 
levy  the  amount  of  the  debt,  interest,  if  any  is  due,  and  the 
costs,  both  of  the  suit  and  of  the  exécution,  and  such  writis 
made  retumable  on  a  day  certain  or  sooner  if  possible. 

If  there  be  no  moveable  property  to  seize,  the  writ  may 
be  addressed  either  to  the  sheriff  of  the  district  in  which 
judgment  was  rendered  or  to  the  sheriff  of  the  district  in 
which  the  défendant  has  his  domicile.] 

If  the  creditor  has  received  any  part  of  his  judgment 
claim,  he  is  bound  to  make  mention  of  it  on  the  back  of  the 
writ  of  exécution. 

When  the  moveable  property  to  be  seized  is  at  a  distance 
of  more  than  nine  miles  from  the  place  where  the  writ  issues, 
the  party  suing  out  a  writ,  or  his  attomey,  may,  by  a  writ- 
ten  notice,  require  the  sheriff  to  employ  for  the  seizure,  a 
bailiff  residing  in  the  locality  where  it  is  to  take  place,  and 
the  sheriff  is  bound  to  comply,  and  in  doing  so  he  Ls  freed 
from  any  liability  resulting  from  irregularities  or  informali- 
ties  in  the  exécution  of  the  writ.  C.  S.  X.  C.  c.  83,  8.  129; 
27-28  F.  c.  39,  «.  12  ;  25  Geo.  IlL  c.  2,  «.  30. 

See  33  Vict.  c.  17,  s.  1  (Qœ.)  supra  under  art.  48. 

1.  The  plaintiff  in  a  soit  has  no  right  to  accompany  the  bailiff  when 
the  latter  is  execnting  the  writ.  ffvhert  et  wr.  v.  Bettaud,  2  L.  C.  L. 
J.  41,  B.C.  R,  1866. 

2.  Upon  the  seizure  of  moveables  under  a  writ  of  fi,  fa.  no  demand 
of  payment  is  necessary.  Lee  y.  Lampson  <k  divers,  2  L.  0.  R.  148,  8. 
C.  185L 
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3.  Where  the  défendant  reâded  in  a  diitrict  other  ihan  the  one  in 
whioh  judgment  was  rendered  against  him,  and  to  an  aUaa  writ  of  exft- 
cation  isaued  af;ain8t  his  goods  and  effeoto  in  the  former  diBtrict,  filed 
an  opposition  d^  éPcminuUer  on  the  ground  that  no  demand  of  payment 
had  been  made  upon  him  in  virtue  of  the  writ — Heldj  that  no  snch 
demand  was  neœssaiy.  Mastiue  y.  Grebcusa  ds  Crehaêsa,  7  L.  C.  J. 
225,  S.  0. 1863.    35  Y.  c.  6,  b.  26  (Q.)  under  art.  615  anU. 

4.  A  judgment  rendered  in  a  district  other  than  that  in  which  the 
défendant  résides  may  be  exeouted  de  plcmo  in  the  district  in  whioh 
the  défendant  résides,  unless  he  establishes  thathe  possesses  property 
in  the  district  where  the  judgment  was  rendered.  Ibid,  é  TerroviM  t. 
BaH  etal.é  HaH,  10  L.  0.  J.  199,  S.  0.  1866. 

5.  On  an  opposition  afin  (TarmuUer  of  a  seîzure— JEfeU,  that  where 
the  bailiff  has  declared  in  the  procès-verbal  that  he  had  elected  his  do- 
nioile  in  such  a  parish,  without  specifying  in  what  part  of  the  parish, 
and  seizure  was  nuU.  Beattpré  y.  Martel  é  Martd,  2  L.  G.  J.  276, 
S.  0.  1868. 

6.  Where  a  writ  of  exécution  apparently  irregular  in  eyery  respect 
had  been  issued  and  addressed  to  a  certain  bailifiT— -^eZd,  that  it  was 
his  duty  to  proceed  under  it,  notwithstanding  it  may  haye  reaUy  oon- 
tained  causes  of  nullity.  Bêgvna  y.  Morrison  di  Pagnuelo,  3  R  L. 
526,  Q.B.,  1872. 

7.  Where  a  défendant  has  paid  sums  of  money  on  aocount  of  a  judg- 
ment, the  seizure  of  his  land  afterwards,  under  a  writ  of  exécution  for 
tiie  whole  amount  of  the  judgment,  is  illégal,  and  the  défendant  has 
the  right  to  haye  the  writ  stayed  until  the  exact  amount  due  upon  the 
judgment  is  determined.  La  Banque  du  Peuple  y.  Donagani  é  Donor 
garni,  3  L.  C.  R,  478,  S.  0. 1863. 

8.  A  creditor  suing  out  a  writ  of  exécution,  must  giye  crédit  upon 
the  writ  for  any  amount  he  may  haye  receiyed  thereon,  and  an  oppo- 
sition of  the  défendant  founded  upon  such  omission,  will  be  main- 
tained  with  costs.    Foumier  db  BuêseU,  10  L.  0.  R.  367,  Q.B.  1860. 

9.  And  that  without  depositing  or  tendering  the  balance  due  under 
the  judgment.  Laflwtr  y.  VerveUU  é  VerveUle,  1  R  L.  45,  S.  0. 1869. 
Patenaude  y.  QuerUn  db  Ouertm,  1  Légal  News,  131,  S.  C.  1878, 
«2L.C.  J.,  57. 

10*.  An  opposition  based  on  a  partial  payment  of  the  amount 
daimed  will  be  rejected.  Hall  y.  8t  Julien  êa  St.  JuUen,  6  R.  L.  476, 
S.C.  1873. 

See  cases  under  art.  581. 
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§  1.  Of  seizv/re  of  moveallea, 

Sff6.  The  debtor  may  sélect  and  keep  from  seizui;e  : 

1.  The  bed,  bedding  and  bedsteads  in  use  by  him  and  his 
family  ; 

2.  The  ordinary  and  necessary  wearing  apparel  of  himself 
and. his  family; 

3.  One  stove  and  pipes,  one  crâne  and  its  appendages,  one 
pair  of  andirons,  one  set  of  cooking  utensils,  one  pair  of 
tongs  and  shovel,  one  table,  six  chairs,  six  knives,  six  forks, 
six  plates,  six  teacups,  six  saucers,  one  sugar  basin,  one  milk 
jng,  one  teapot,  six  spoons,  ail  spinning  wheels  and  veaving 
looms  in  domestic  use,  one  axe,  one  saw,  one  gun,  six  traps, 
such  fishing-nets  and  seines  as  are  in  common  use,  and  ten 
▼olomes  of  books  ; 

4.  Fuel  and  food,  not  more  than  sufficient  for  thirty  days, 
and  not  exceeding  in  value,  twenty  dollars. 

5.  One  cow,  four  sheep,  two  hogs,  and  food  therefor  for 
thirty  days  ; 

6.  Tools  and  implements  or  other  chattels  ordinarily  used 
in  his  trade  to  the  value  of  thirty  dollars  ; 

7.  Bées,  to  the  extent  of  fifteen  hives  ; 
Nevertheless,  the  things  and  effects  mentioned  in  para- 

graphs  four,  five,  and  six,  are  not  exempt  from  seizure  and 
sale  when  the  suit  is  to  recover  the  priée  of  their  purchase, 
or  they  hâve  been  given  in  pawn.  Ord,  1667,  tit.  33,  art.  14  ; 
2  B(yu/r,  ;  Poihier,  Proc.  154-5  ;  1  Pig.  611-12  ;  C.  8.  L.  G.  c 
85,  «.  3  ;  24  F.,  c.  27,  8.1;  G.  P.  G  592  ;  G.  S.  L.  G.  c.  83,  «. 
142  ;  16  Ùuy.  Rep.  78  ;  29  F.,  c.  8,  8,  2. 

32Vkt.o.37f^.).- 

4.  No  one  shall,  between  the  first  of  May  and  the  fint  of  Noyember, 
seize  or  attach  «ny  boat  or  veesel,  taokle,  net,  eeine  or  other  fishing 
nteniils,  or  anj  proviiions  belonging  to  any  fiiherman  and  neoeesary 
for  hiB  Bubsistence,  or  his  fishing  opérations  ;  except  only  for  the  re- 
oovery  of  penalties  imposed  under  this  Aot. 
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31  Vict.,  c.  20  (Que.): 

1.  From  and  after  the  passing  of  this  Act,  public  lands,  which  shall 
be  conceded  or  granted  to  bona  fide  settlers  in  yirtue  of  and  in  oonfor- 
mity  with  the  proviniont  of  ohapter  22  of  the  Consolidated  Statutes  of 
Canada,  intituled  **  An  Aot  respecting  the  sale  and  the  management  of 
the  public  lands,"  and  in  conformity  with  the  orden  in  council  and 
T^r^lation8  arising  from  the  said  Act  shall  not,  except  for  the  price  of 
8uch  lands,  be  mortgaged  or  hypothecated  by  judgment  or  otherwiae, 
nor  seized  nor  aold  under  authority  of  law,  for  any  debt  or  debts  con- 
tracted  pre'viouB  to  the  grant  or  concession  of  snch  lands,  articles  2034 
and  2121  of  the  code  of  civil  procédure*  to  the  contrary  notwithstand- 
ing  ;  and  further,  no  one  shall  seize  or  sell  under  authority  of  law, 
for  any  such  debt,  the  right,  title  or  interest  of  any  settler,  in  or  upon 
any  land  which  shall  hâve  been  so  conceded  to  him. 

2.  From  the  time  of  the  occupation  of  any  lot  of  land,  and  during 
the  ten  years  foUowing  the  issue  of  patents  for  the  lands  of  settlers, 
conceded  and  granted  as  aforesaid,  the  following  chattels  shall,  with- 
out  préjudice  to  article  656  of  the  code  of  civil  procédure,  be  exempt 
from  seizure  under  any  writ  of  exécution  issued  out  of  any  court  what- 
soever,  in  this  Province,  viz.  : 

1.  The  bed,  bedding,  and  bedsteads,  in  ordinary  use  by  the  debtor 
and  his  family. 

2.  The  neœssary  and  ordinary  wearing  apparel  of  the  debtor  and 
his  family. 

3.  One  stove  and  pipes,  one  crâne  and  its  appendages,  and  one  pair 
of  andirons,  one  set  of  cooking  utensils,  one  pair  of  tongs  and  shovel, 
one  table,  six  chairs,  six  knives,  six  forks,  six  plates,  six  teacups,  six 
saucers,  one  sugar  basin,  one  milk  jug,  one  tea  pot,  six  spoons,  ail 
spinning  wheels  and  weaving  looms  in  domestic  use,  and  ten  volumes 
of  bocks,  one  axe,  one  saw,  one  gun,  six  traps,  and  such  fishing  nets 
and  seines  as  are  in  common  use. 

4.  Ail  necessary  fuel,  méat,  fish,  flour  and  vegetables,  provided  for 
family  use,  nofc  more  than  sufficient  for  the  ordinary  consumption  of 
the  debtor  and  his  family  for  three  months. 

5.  Two  horses  or  two  draught  oxen,  four  cows,  six  sheep,  four  pigs, 
eight  hundred  bundles  of  hay,  other  forage  necessary  for  thtf  support 
of  thèse  animais  during  the  winter,  and  provender  sufficient  to  fatten 
one  pig,  and  to  maintain  three  during  the  winter. 

6.  Vehides  and  other  implements  of  agriculture. 

•  The  Civil  Code  (?). 
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7.  The  debtor  may  sélect,  from  any  larger  ntimber  of  the  same  kind 
of  chatielfl,  the  particular  chattels  to  be  exempt  from  seiznre,  in  Tirtue 
of  this  section. 

Bat  Bothing  in  this  section  contained  shall  exempt  from  seizure  any 
of  the  chattels  ennmerated  in  sîibsections  three,  fonr,  five  or  six,  of 
this  section^  in  payment  of  any  debt  contracted  in  respect  of  such  said 
chattels. 

8>  Kothing  in  this  Act  shall  be  held  as  exempting  any  land  from  the 
payment  of,  or  being  sold  for  the  rates  or  taxes,  which  now  are,  or  in 
fntnre  shall  be,  legally  imposed  thereon. 

36  Tict,  c.  19,  s.  2  (Que.),  extends  the  provisions  of  this  Act  to 
grants  made  nnder  32  Yict.,  c.  11,  and  to  ail  grants  of  lands  made  by 
the  Crown. 

1.  Where  a  clause  in  a  lease  déclares  that  ail  the  moveables  fumish- 
ing  the  house  shall  without  exception  be  liable  for  the  rent  and  may 
be  attached  therefor,  the  tenant  cannot  daim  that  thejr  are  exempt 
nnder  arts.  667  and  668.  RobiiaiUe  v.  Bolduc,  4  Q.  L.  R.  179,  C.  C. 
1878. 

2.  Where  the  défendant  opposed  the  seiznre'of  his  sword  on  the 
groiind  that  it  was  a  part  of  his  necessary  railitary  equipment  and  ap- 
pointments,  and  as  snch  was  not  liable  to  seizure  f or  his  personal  debts, 
the  opposition  was  maintained  nnder  the  authority  of  the  Ordiiiance 
of  1639.     Wade  r.  Hussey  é;  Husaey,  8  L.  C.  R.  611,  S.  C. 

3.  Where  a  défendant  filed  an  opposition  alleging  that  certain  tools 
seized  formed  part  of  his  implements  of  trade — EM,  that  the  alléga- 
tion was  insufficient  and  the  opposition  was  dismissed.  Yon  v.  O^Con- 
ftùréO'Connor,  7  L.  C.  J.  126,  C.  C.  1863. 

4.  And  in  his  procès-^verhal  of  seizure  it  was  not  necessary  for  the 
bailiff  to  allège  that  he  had  lef t  with  the  défendant  the  effects  exempt 
by  law.     Ibid. 

5.  The  moveables  of  an  Indian  are  ^empt  from  seizure  under  39  V. 
c  18  (Ca.).  Lepage  v.  Watzo  &  Watzo  &  Lepage,  22  L.  C.  J.  97,  4  Q. 
L.  R.  81,  8  R.  L.  696,  1  Légal  News  322,  S.  C.  1878  ;  Hannis  v.  Tur- 
coUe  à  Mauraulty  8  R  L.  708,  S.  C.  1878  ;  Bwramd  v.  Sioui,  4  Q.  L. 
R.  93.  C.  C.  1878. 

SS7.  Books  of  account,  titles  of  debt,  or  other  papers  in 
the  possession  of  the  debtor,  are  exempt  from  seizure,  saving, 
what  is  mentioned  in  article  565. 
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1.  Ûnder  a  writ  of  attaohment  before  jadgment  ihe  sheriff,  among 
other  thingSy  seized  a  ohest  of  drawen^  which  the  défendant  alleged 
contained  booka  of  aooounts  and  papen  which  were  not  attachable.  On 
a  pétition  to  hare  them  reatored  to  him,  he  was  ordered  to  open  the 
Ksheat  and  allow  an  inventory  to  be  made  of  the  thinga  contained  in  it, 
whioh  having  been  done— fleZd,  that  booka  of  aooonnt,  titlea  and  papen 
belonging  to  the  défendant  were  exempt  from  attachment,  and  moat 
be  reatored.    Frattr  t.  LaiêelU,  5  L.  0.  R  299,  S.  C.  1865. 

SiS8.  The  f ollowing  a«r6  also  exempt  from  seizure  : 

1.  Consecrated  vessels  and  things  used  for  religioufi  wor- 
ship  ; 

2.  Alimentary  allowances  granted  by  a  court  ; 

3.  Sums  of  money  or  objects  given  or  bequeathed  upon 
the  condition  of  their  being  exempt  from  seizure  ; 

4.  Sums  of  money  or  pensions  given  as  aliment,  even 
though  thid  donor  or  testatorhas  not  expressly  declared  that 
they  should  be  exempt  from  seizure  ; 

5.  Wages  and  salaries  not  yet  due. 

Alimentary  allowances  and  things  given  as  aliment  'may 
however  be  seized  and  sold  for  alimentary  debts.  Pothier 
Proe.  154-175  ;  3  Ane.  Deniz.  417,  419,  420  ;  2  Botir.  670- 
1  ;  6  Bioche,  26  ;  1  Pig.  651  ;  C.  P.  G.  681-582. 

1.  Moneya  payable  on  aooonnt  of  a  pending  oontract  with  the  war 
department,  for  the  érection  of  fortificationa  in  the  ProTinœ,  are  not 
liable  to  attaohment.  FitU  y.  PiUm  et  aL  é  Her  MajeHy*8  SeùrtU^ry 
of  State  for  ihe  War  DepartmeiU  e*  ai.  12  L.  C .  J.  289,  S.  0.  A  13  L, 
O.J.  166,S.  0.  1869. 

2.  Where  an  attachment  waa  taken  againat  a  penaion  granted  to  a 
widow  of  a  pilot  from  what  ia  known  aa  the  Deoayed  Pilota*  Fund  the 
penaion  waa  held  to  be  exempt  from  attaohment  and  the  attaohment 
diamiaaed.  LeUèvre  et  cd.  db  BaiUargeon  ds  The  Trvnity  House^  3  L.  0« 
R.  420,  C.  0.  1853. 

Seepod,  art  628. 

SS9.  The  seizure  of  moveables  and  moveable  property  is 
-established  by  an  inventory  made  by  the  sheriff,  or  his 
deputy,  or  by  a  bailiff  authorized  by  him  to  that  effect.  OrcL 
1667,  tit  33,  aH.  6  ;  Pothier,  Proc.  156-7  ;  C.  P.  C.  586. 

8ee  33  Vict.  c.  17,  «.  1  (Qi^.)»  «mfe  under  art.  48. 
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>.  The  inventory  must  contain  : 

1.  Mention  of  the  actual  domicile  of  the  creditor  ; 

2.  Mention  of  the  writ  of  exécution,  its  date  and  its  pur- 
port;  \ 

3.  A  description  of  the  things  seized,  their  number, 
weight  and  measure  according  to  their  nature,  and  in  ike 
case  ofaregistered  vessd  offifieen  tons  bv/rthen  or  over,  the 
redtal  required  by  section  13  ofchapter  41  of  the  Consoli- 
dated Statutesof  Canada.    C.  P.  C.  586  ;  2X.  CR  471. 

4.  The  appointment  of  a  guardian  or  the  name  of  the 
depoeîtary  fumished  by  the  debtor  ; 

5.  The  signature  of  the  guardian  or  depositary,  and  of  the 
witnesses,  in  the  case  of  article  569,  or  mention  that  they 
cannot  sign  and  the  signature  of^  the  seizing  officer  ; 

6.  Mention  of  the  day  on  which  the  seizure  ié  made,  and 
whether  it  was  made  before  or  after  noon. 

The  sheriff  or  officer  making  the  seizure  is  bound  to 
acoept  a  solvent  depositary  oflTered  by  the  debtor,  and  in 
such  case  he  is  not  answerable  for  the  acts  of  the  depositàjy, 
if  he  proves  that  when  he  accepted  him  such  depositary  was 
solvent  to  the  amount  of  the  property  entrusted  to  his  care. 

Sheriffs  or  bailiffs  cannot  take  their  relations  or  connec- 
tions to  the  degree  of  cousins-german,  as  guardians  or  de- 
positaries  of  the  things  seized.  Nor  can  they  take  as  such 
ttie  judgment  debtor  nor  his  wife  or  children,  on  pain  of  be- 
ing  liable  for  ail  costs  and  damages. 

Brothers,  uncles  or  nephews  of  the  judgment  debtor  may 
be  appointed  guardians,  if  they  consent  to  be  so. 

The  debtor  rrmst  aiso  be  oaUed  vfpon  to  sign  the  inventory, 
(md  his  refusai  or  inabUity  to  do  so  must  be  stated  C,  A. 
L  C.  c.  92,  s.  10  ;  Ord.  1667,  tit  33,  arts.  1,8;  Pothier,  159- 
160-161  ;  Ord  1667,  tU.  19,  aH.  13. 

86Vict.  o.6(^.): 

15.  Article  560  ia  amended  by  sabstitutiiig  the  following  for  the  last 
sentence  of  the  last  paragraph  thereof  : 
"  The  debtor  must  alBo,  if  he  îb  présent,  be  called  upon  to  sign  the 
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inventory,  and  his  refusai  or  inability  to  do  so,  or  his  absence  muât  be 
stated." 

And  the  same  article  is  further  amended  by  striking  oui,  from  para- 
graph  three  of  the  same,  ail  the  words  after  the  word  '^  Nature,"  and 
by  adding  at  the  end  of  the  said  article  the  following  paragraph  : 

'*  In  the  case  of  the  seizure  of  a  registered  vessel  of  iifteen  tons  bur- 
then,  or  over,  the  récital  required  by  section  13  of  Ohapter  41  of  the 
Consolidated  Statutes  of  Canada  must  be  returned  and  filed  together 
with  the  inventory.  "  ^ 

1.  A  déclaration  in  a  procès  verhcU  that  the  guardian  had  aigned 
when  he  had  only  made  his  mark,  is  not  a  cause  of  nullity,  and  the 
guardian  only  can  avail  himself  of  it.  FerroAiU  y.  Chartrand  db  Char' 
trand,  6  R.  L.  276,  C.  C.  1874. 

2.  A  défendant  under  exécution  may  be  appointed  guardian  of  his 
own  things  with  his  consent,  and  in  such  case  is  liable  to  imprison- 
ment  if  he  does  not  produce  them  on  the  day  of  sale.  C<Mrley  ▼.  But- 
ion  d'  HutUm,  15  L.  0.  J.  340  ;  Muwn  y.  Halferty,  1  L.  C.  R.  170,  S. 
C.  1850. 

Contra  :  FatoiUe  y.  QiiUmeite  ée  Q\vilrM,Uty  1  R.  L.  51,  S.C.  1865. 

3.  Where  the  bailiff  declared  in  the  igTocks-wrbal  that  he  had  elected 
his  domicile  in  the  parish  of  D.,  without  specifying  in  what  part  of  the 
pansh,  the  seizure  was  held  to  be  nvill.  Beavpré  y.  Martel  é  Martel^ 
2  L.  C.  J.  276,  S.  C.  1858. 

4.  A  sheriff  or  bailiff  executing  a  writ  of /.  fa.  is  bound  to  giye  im- 
médiate writleu  notice  of  the  time  and  place  of  the  sale  to  défendant. 
Scott  et  al.  y.  Alain  et  al.  db  Alain,  4  C.  L.  J.  60,  1868. 

5.  An  error  in  the  notice  at  the  foot  of  the  procès-verbal  of  seizure 
will  giye  rise  to  an  opposition  by  the  défendant,  but  does  not  necessar- 
ily  inyolye  the  nullity  of  the  seizure.  Manseau  à:  Bernard  d:  Bem' 
ardf  2  R.  L.  242,  S.  C.  1870.     But  see  Beaupré  y.  Martel  loc.  cit. 

6.  On  an  opposition  d  fin  d^ann/iiler  to  an  exécution — Heldy  that  the 
présence  or  co-operation  of  a  recors  is  not  necessary  to  render  an  exécu- 
tion yalid.  Ouilfoyl  y.  TaU  et  al.  db  TaU  €tal.,lL.C.  J.  188,  S.  C.  1857; 
La  Banq^ie  du  Peuple  y.  Daoust  db  Daoust,  15  L.  0.  R.  464,  S.  C.  1864. 

7.  The  faot  of  a  yoluntary  guardian  being  a  minor  does  not  inyali- 
date  the  seizure  when  the  défendant  remains  in  possession  of  the 
effects.    Côte  v.  Jacob  ée  Jacob,  3  Q.  L.  R.  5  0.  0.  1876. 

8.  The  omission  to  mention  in  a  procès-  verbal  of  seizure  that  the 
person  seized  had  ref used  to  sign,  or  that  he  was  absent  from  his  domi- 
cile at  the  time  of  the  seizure,  is  not  a  cause  of  nullity.  Duquette  t. 
Ouimet  db  Ouimet,  6  R.  L.  167. 
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-Ml  The  inventory  must  be,  at  least,  in  triplicates,  one 
of  which  must  be  given  to  the  guardian  or  depositary,  and 
another  to  the  debtor,  and  each  triplicate  must  be  signed  by 
ail  those  whose  signatures  are  required  by  the  preceding 
article.     Ord.  1667,  tit.  33,  ar*.  7  ;  1  L.  C,  R.  71. 

S69.  The  guardian  or  depositary  has  a  right,  at  the  time 
of  his  appointment,  to  remove  the  property  in  order  to  keep 
it  in  charge,  and  to  place  guards,  if  necessary,  in  the  place 
where  it  is. 

If  the  seizing  officer  cannot  find  a  responsible  guardian 
or  depositary,  he  may,  after  serving  the  inventory  upon 
ihe  debtor,  hâve  the  things  taken  away  and  removed 
to  a  place  of  safety,  until  he  finds  such  guardian  or  deposi- 
tary. 

If  the  person  appointed  guardian  or  depositary  becomes, 
while  the  seizure  lasts  or  is  suspended,  insufficient  to  be 
responsible  for  the  property  seized,  the  judge  may,  upon  the 
application  of  the  prosecuting  creditor,  authorize  the  ap- 
pointment of  another  person  sufficiently  solvent  or  reliable, 
and  may  order  that  the  property  seized  be  place'd  under  his 
care,  or  in  his  possession,  by  the  sheriff,  after  a  vérification 
and  inventory  of  the  whole  has  been  made.  Pothier,  Proc, 
161-168;  1  Pig.  623,  note;  C.  C.  art.  1828. 

L  A  guardian  of  moveable  property  under  seizure  cannot  demand 
that  the  défendant  deliver  to  him  the  property  in  question,  in  the  ab- 
senoe  of  positive  proof  that  the  défendant  was  deteriorating  it  by  im- 
proper  use.  PaUgrave  v.  Sénécal  etal.db  Prieur ^  3  L.  C.  J.  116,  S.  0. 
1868. 

363.  The  sheriff  or  the  bailiff  [upon  an  order  from  the 
judge,  granted  for  cause  shewn,  upon  application  in  writing 
by  the  creditor,]  may  hâve  effects  seized  in  the  country 
parts  removed  to  the  nearest  town,  or  some  other  place 
apecified,  in  order  that  he  may  there  sell  them.  0.  8,  L.  C. 
c.  85, 8.2,  §2. 
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ffC4.  [If  current  money  is  seized,  mention  of  its  kind  and 
quantity  must  be  made  in  the  inventory,  and  the  sheriff 
must  retum  it  with  the  other  moneys  levied.]    C.  P.  C.  690. 

SMS.  [Debentures,  promissoiy  notes,  whether  n^otiable 
or  not,  shares  in  banks,  or  other  commercial  or  industrial 
associations,  and  other  documents  of  commercial  value,  pay- 
able to  order  or  to  bearer,  bank-notes  induded,  are  liable  to 
seizure,  and  may  be  sold  Uke  ail  other  moveable  effects  be- 
longing  to  the  debtor.]     G.  P.  C.  865. 

ff66.  The  seizure  of  shares  in  any  finandal,  commeitsial 
or  industrial  company  or  association,  duly  incoiporated,  is 
made  by  serving  such  company  with  a  copy  of  the  writ  of 
exécution,  together  with  a  notice  that  ail  the  shares  held  by 
the  défendant  in  such  company  are  placed  under  executicm. 
A  similar  notice  ifi  served  upon  the  debtor. 

ff67.  If  there  is  more  than  one  place  at  which  the  com- 
pany may  be  served,  the  service  hereinabove  mentioned, 
when  made  elsewhere  than  at  the  place  where  the  transfer 
of  shares  and  the  payment  of  dividends  may  be  validly 
made,  has  no  effect  against  subséquent  purchasers  until  a 
sufficient  time  has  elapsed  to  allow  notice  of  the  service  to 
be  transmitted  from  the  place  where  it  was  made  to  the 
place  where  transfers  of  shares  should  be  entered  ;  and  the 
company  is  bound  to  effect  such  transmission. 

The  seizure  of  such  shares  indudes  ail  benefits  and  profits 
attached  to  them.    C.  8.  C,  c.  70,  88.  3, 4. 

968.  The  sheriff  has  a  right  to  demand  from  the  party 
seiâng  whatever  sums  of  money  may  be  necessary  for  the 
safe-keeping  of  the  property  seized,  according  to  the  provi- 
sions contained  in  articles  847  and  848.    1  L.  C.  J.  92. 

1.  The  sheriff  having  seized  a  large  quantity  of  timber,  and  appoint- 
ed  a  single  guardian  to  take  charge  of  the  whole,  in  whose  absence^ 
during  a  storm,  a  portion  of  the  timber  went   adrift  and  was  lost,  it 
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wu  hdd  ihat  he  waa  gidlty  of  negleot  and  miurt  bear  the  lois.  MeClwre, 
y.  SKqiKerd,  S.  R  76,  E.  B.  1813. 

2.  The  aheriff  might  bave  employed  as  many  penons  as  were  neces- 
Mury  for  the  Becuiity  of  the  timber.    Ibid, 

S69.  If  the.  debtor  is  absent,  or  if  there  is  no  person  to 
open  the  doors,  cupboards,  trunks,  or  other  dosed  places, 
or  if  he  refoses  to  open  them,  the  seizing  officer  must  draw 
up  a  minute  of  the  fact,  and  thereupon  the  judge  may  order 
tiie  opening  to  be  effected  by  ail  necessary  means,  in  the 
présence  of  two  witnesses  and*  with  such  force  as  may  be 
required,  without  préjudice  to  coercive  imprisonment  in  case 
of  refusai,  violence  or  other  physical  impediment.  Ord.  1667^ 
tu,  33,  aH.  S;  a  P.  C,  687-691. 

34  Vict.  c.  4  (Çtt«.)  : 

6.  Artide  569  is  hereby  amended  by  inBerting  after  the  word 
"  Jndge  "  therein,  the  words  "  or  in  bis  absence  the  prothonotary." 

The  said  article  bo  amended  shall  apply  to  ail  cases  in  the  Oironii 
OoQrt,  and,  in  snob  cases,  the  clerk  of  the  said  court  sball  bave  the 
power  hereinabove  giren,  instead  of  the  prothonotaiy. 

L  Under  an  attaohment  in  revendication  where  the  défendant  re- 
fosed  to  open  bis  doors — HM^*  that  npon  the  retom  of  the  bailiff  to 
that  efiect  the  jndge  mi^  order,  on  pétition  of  plainti£f,  that  the 
doors  be  opened  by  aU  necessary  means  in  the  présence  of  two  wit- 
nesses and  with  snch  force  as  may  be  reqnired.  Moreom  v.  Ma&iew9on 
e«  ai.,  12  L.  0.  J.,  285,  0.  0.  1868. 

2.  On  the  retom  of  a  bailiff  to  a  writ  of  exeontion  that  the  défen- 
dant who  was  ontside  of  bis  bouse,  while  his  family  were  inside, 
nfused  to  open  the  doors  upon  being  called  upon  to  do  so,  saying  that- 
he  wotdd  not,  this  was  hdd  to  amount  to  a  refusai  to  do  so,  but  the 
refcnm  was  insuffident  without  further  eyidence  to  justif^  the  issuing 
of  a  nde  for  contrainte  par  catps.  Kemp  ▼.  Kemp,  2  L.  0.  J.  279,  280, 
S.  C.  1868. 

3.  And  on  anether  hearing — Held,  that  it  did  not  amount  to  a  rebd- 
Ivm  àjudiee.    Ib. 

4.  But  hddf  later,  that  a  mie  for  contra/inte  par  corps  may  issue  againa^ 
s  debtor  refusing  to  open  his  dôors  to  the  sheriff  charged  with  an  exe- 
eution  against  bim.  Ma$au€  é  CrebassA,  8  L.  0.  J.,  122,  S.  0. 1864. 
DàKamoiê  ▼.  Arniat,  4  L.  0.  R  43,  C.  0.  1863. 
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5.  Where  a  défendant  against  whose  g  >od8  an  exécution  had  issued, 
camed  oô  some  of  them  while  the  bailiff  was  in  the  aot  of  entering 
them  in  his  procès  verbal,  and  used  violence  towarda  that  officer  while 
80  removing  them,  it  waa  held  that  he  could  not  be  condemned  as  in 
contempt  of  court,  but  only  to  costs,  and  the  bailiff  was  ordered 
to  proceed  anew  to  the  seizure  and  sale  of  the  effects.  Terroux  y  Dupont 
10  L.  O.J.  143,8.0.  1866. 

970.  If  the  debtor  has  no  domicile  in  the  Province,  the 
triplicate  of  the  inventory  of  seizure  is  left  for  him  at  the 
office  of  the  prothonotary  of  the  court.  C,  P.  C.  602  ;  C.  S. 
L.  G,  c.  83,  8.  64. 

36.  Vict.  c.  6  (Que.): 

16.  Article  570  is  amended  by  inserting  therein  immediately  after 
the  Word  '*  Province  "  the  words,  '^  Or  has  ceased  to  réside  within  the 
district  in  which  the  judgment  was  rendered." 

971  Immédiate  notice  must  be  given  to  the  debtor,  and 
to  the  guardian  or  depositary,  of  the  place  and  time  at  which 
the  moveables  will  be  oflTered  for  sale. 

Pothier,  Proc,  168. 

35  Vict.  0.  6  (<^)  : 

17.  ''  If  the  debtor  has  no  domicile  in  the  province  or  has  ceased  to 
^  réside  within  the  district  in  which  the  judgment  was  rendered,  the 

notice  may  be  left  for  him  at  the  office  of  the  prothonotary  of  the 
court." 

1.  Heldythtktdk  notice  at  the  foot  otjltheprocès-verbal  that  the  sale  would 
'  take  place  on  such  a  day  of  the  month,  without  mentioning  the  year, 

would  annul  the  seizure,  although  the  proeès-verbàl  was  f  ully  and  cor- 
*  rectly  dated.     Beaupré  v.  Martel  dt  Martel,  2  L.  0.  J.  276,  S.  0.  1858. 

2.  A  sale  of  goods  under  exécution  de  bonis  may  be  validly  made  on 
the  day  fixed  for  the  retum  of  the  writ  into  the  court.  EUiott  v.  3t . 
Julien  es  quai.  <é  8t.  Julien,  18  L.  0.  J.  11,  S.  0.  1874. 

973.  Saving  the  exception  contained  in  the  foUowing 

article,  the  sale  of  moveables  must  be  published  by  posting 

and  reading  a  notice,  in  a  loud  and  distinct  manner,  at  the 

*door  of  the  church  of  the  place  where  the  seizure  has  been 
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mada,  immediately  after  moming  service  on  the  Sunday 
next  afier  the  seizure  ;  and  if  such  seizure  was  not  made 
within  a  parish,  the  publication  must  be  made  at  some  pub- 
lic place  in  the  municipality,  and  the  sale  cannot  take  place 
before  the  expiration  of  eight  days,  reckoning  from  the  day 
of  such  publication,  and  a  certiiicate  of  such  publication 
must  be  aîmexed  to  the  record  of  the  executiort.     *  "    . 

8ee  41  Yiot.  o.  9  (Que.)  under  art.  1320  post,  a»  to  tbe  sale  o£  mo^e** 
ables  belonging  to sucoeBsionB  of  which  some  of  ^éeo^lieirB  are  miliorft. 

S7S.  In  the  cities  of  Québec  and  Moutreal,  the  sale  of 
moveables  seized  is  advertized  only  by  a  Wti^,  stating  sûm- 
marily  the  names  of  the  parties,  the  natu^of  Ùi^^tBiicib^^ta^ 
the  time  and  place  oi  sale,  inserted  in  Fréùc^  in  a.Jiiews- 
paper  pubUshed  in  that  language,  and  in  Englishin  tt  news- 
paper  published  in  the  EngUsh  language;  and  if  th^*e 
should  be  but  one  paper  in  the  place,  or  if  ail  the  papers  are 
published  in  but  one  of  such  languages,  then  the  notice  must 
be  inserted  in  both  languages  in  one  paper  ;  and  a  duplicate 
of  such  notice  must  be  posted  in  the  sherifiTs  office  from  the 
time  of  such  advertisement  in  a  newspaper  until  the  day  of 
the  sale,  which  cannot  take  place  until  after  the  expiration 
of  eight  days  from  the  day  of  such  publication. 

No  more  than  two  dollars  is  allowed  for  the  cost  of  such' 
advertisement.     27-28  F.  c.  39,  88.  9, 10,  11. 

L  A  writ  of  vend,  ex,  was  made  retumable  on  the  28th  April,  1870, 
and  ihe  newspaper  in  which  the  notioe  of  sale  was  being  published 
oeaied  to  issuoi  and  the  date  of  the  retum  was  changed  in  oonsequenoe. 
Hddf  that  neither  in  law  nor  in  fact  did  thèse  circumstances  afford 
gronnd  for  an  inscription  en  faux,  although  irregularities  were  oom- 
mitted  which  were  reprehensible.  Duchemcvyet  al,  v.  Vienne  db  Vienne, 
16L.0.  J.  138,8.0.  R.  1871. 

374.  [Seizures  in  exécution  can  only  be  made  between 
ihe  hours  of  seven  in  the  moruing  and  seven  in  the  even- 
ing,  except  in  cases  of  firaudulent  removal,  and  may  if  neoes- 
sary  be  continued  on  folio wing  days,  affixing  seals  or  placing 
guarda] 
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S7S.  Seizures  cannot  be  made  on  Sundays  or  holidays, 
except  in  cases  of  firaudulent  removal,  where  the  property  is 
found  upon  the  highway.    Pothier,  Proc.  166. 

976.  If  ihe  property  bas  been  attached  before  judgment» 
it  is  not  necessary  to  proceed  to  a  vérification, but  it  is  suffi- 
cient  to  give  notice  to  the  debtor  and  guardian  or  depositaxy 
of  the  place  and  time  of  sale,  as  prescribed  in  article  671, 
and  to  give  the  notice  required  by  article  672  or  573,  as  the 
case  may  be.    1  i.  (7.  -R.  279. 

877.  [If  the  moveables  hâve  already  been  seized  and  the 
debtor  dispossessed,  any  creditor  making  a  second  seizure  is 
bound  to  name  the  same  guardian,  who  can  only  be  dis^ 
charged  by  the  sale  of  the  property  so  seized,  the  consent  <rf 
ail  the  seizing  parties,  or  the  order  of  a  judge,]  Poth/ler, 
Proc.  166-7;  1  L.  C.  R  94. 

1.  When  the  effects  seized  hâve  been  sold  under  another  exécution, 
the  guardian  is  not  liable  to  imprisonment  on  his  failure  to  produce. 
Blackigton  v.  FaUon  db  PaMon,  6  L.  C.  J.  56,  S.  C.  1851. 

See  Berry  v.  Cowan  et  al.  11  L.  0.  R.  476,  S.  0. 1861. 

978.  The  party  first  seizing,  who  does  not  proceed  with 
proper  diligence,  cannot  prevent  the  sale  by  the  next  seizing 
creditor. 

[If,  when  there  is  no  opposition,  the  seizing  party  does 
not  bring  the  moveable  to  sale  within  the  delay  fixed  for 
the  retum  of  the  writ,  the  seizure  lapses,  unless  the  delay 
for  the  retum  of  the  writ  is  extended  by  order  of  a  judge  to 
a  certain  subséquent  day,  which  order  the  prothonotajy 
must  make  a  note  of  in  the  entry  book  of  exécutions.] 

879,  A  creditor  who  has  made  a  seizure  of  the  effects  of 
his  debtor  cannot  obtain  a  second  writ  of  exécution;  unless 
the  préviens  writ  has  been  retumed  or  accounted  for. 

Pothier,  Proc,  167. 

See  36  Vict.  c.  6,  a  26  (Que.),  supra  under  art.  645. 
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§  2.  Cf  oppositions  to  ike  mawre  of  moveables. 

S80.  A  seizure  of  moveables  in  exécution  may  be  con- 
tested  by  opposition,  either  by  the  debtor  himself ,  or  by 
third  parties. 

Pothier,  Proc,  163  et  seq. 

1.  The  opposant  moved  to  amend  his  opposition  by  altering  a  nom- 
ber  on  the  endorsation,  and  the  plaintiff  moved  to  rejeet  the  opposition, 
it  having  been  filed  under  a  wrong  nnmber — Hddy  that  the  former 
motion  mnst  be  dismissed  and  the  latter  granted  with  oosts.  JoêepK 
T.  Gby  <fr  Cay,  1  L.  0.  J.  2,  S.  0. 1856. 

2.  An  nnfonnded  opposition  is  a  oontempt  of  court,  for  whioh  at- 
taohment  may  be  granted.  Quirouet  ▼.  WUson^  8  Rev.  de  Lëg.  472, 
K.  B.  1818  ;  HwU  y.PerrauU,  3Rev.  de  Lég.475,K  B.  1820;  Thomoê 
V.  Pépin  df  P^nn,  5  L.  0.  J.  76,  S.  0. 1861. 

SSL  The  debtor  may  demand  the  nuUity  of  a  seizure  of 
moveables  in  exécution  : 

1.  On  the  ground  of  informalities  in  the  seizure,  or  of  the 
exemption  of  some  of  the  articles  seized,  under  articles  566, 
557  and  558; 

2.  On  the  ground  of  the  extinction  of  the  debt  ; 

8.  For  any  reason  of  a  nature  to  affect  the  judgment 
soQght  to  be  executed. 

If  a  part  only  of  the  debt  is  extinguished,  the  opposition 
has  the  effect  of  preventing  the  sale  for  more  than  is  due. 

lUd. 

1.  The  fact  that  partial  payments  hâve  been  made  npon  a  judgment 
does  not  jnstify  the  condnsions  of  an  opposition  by  the  debtor  demimd- 
iog  the  total  nnllity  of  the  seizure.  Orange  et  al.  v.  McDonald  é  Me 
DoNoU,  15  L.  0.  J.  252,  S.  0.  B.  1871. 

Bat  the  opposition  must  be  maintained  in  proportion  to  the  amoimt 
psid.    Ib. 

2.  A  défendant  has  the  right  to  ojypose  the  sale  of  his  effeots  in  oon- 
aeqnenoe  of  an  error  in  the  notice  at  the  foot  of  the  proeèe^wrhal, 
though  the  enor  does  not  neoessarUy  in  volve  the  nullity  of  the  seicure. 
Manmmué  Bernard  é  Bernard,  2R.  L.  242,  S.  0.  1870. 

8eean(eflrt.555. 
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889.  The  exécution  may  also  be  opposed  by  any  party 
who  bas  a  right  of  ownership  or  of  pledge  în  the  property 
seized. 

A  leesor  cannot,  however,  oppose  the  seizure  and  sale  of 
the  moveables  subject  to  bis  claim,  and  he  can  only  exercise 
bis  privilège  upon  the  proceeds  of  the  sale. 

a  S.  Z.C',c.  83,  «.146. 

1.  Where,  duiing  the  contestation  of  an  opposition  to  a  seizure  and 
sale  of  moveables,  the  effects  were  seized  a  seoond  time  under  another 
writ,  and  the  gnardian  under  the  first  writ  opposed  the  sale  under  the 
seoond,  which  the  plaintiff  contested,  the  opposition  of  the  guardian 
was  dismissed  as  unfounded.  DonneUy  y.  Nagle  d:  McDoruM,  8  L.  O. 
J.  135,  S.  C.  I85S. 

2.  A  guardian  of  effects  seized  has  a  right  to  file  an  opposition  to  a 
second  seizure  of  the  same  effects.  Smith  v.  O^Farrel  é  CoJhum^  9  L. 
0.  R.  495.  S.  C.  1859. 

3.  The  guardian  of  a  seizure  of  moveables  oan  oppose  a  second  seiz- 
ure of  the  same  effects,  so  long  as  the  first  seizure  has  not  been  dis- 
posed  of .  Lcmglois  db  Gauvreau  etal,é  Oauxrecm,  12  L.  0.  R.  158,  S. 
0. 1862. 

4.  Where  the  défendant  was  made  guardian  over  his  own  goods 
under  seizure,  and  they  were  sold  out  of  his  possession  by  another 
seizure — Heldy  that  although  he  might  bave  opposed  the  sale  under 
the  second  seizure,  he  was  nevertheless  not  bound  to  do  so.  SKdUm  y. 
ITmw  €bal.di  HoUand,  7  L.  0.  J.  139,  S.  C.  1863. 

5.  But  a  guardian  might  be  bound  to  do  so.  Warren  ▼.  Daugloê  <é 
Smith,  7  L.  0.  J.  140,  C.  0.  1863. 

6 .  If  a  landlord  omits  to  file  an  opposition  to  the  sale  of  the  fumiture 
liable  for  his  rent  he  may  file  an  opposition  afin  de  coruerver  on  the 
proceeds,  and  will  thereon  rank  according  to  his  privilège.  Bo$9  d: 
Mason,  3  Rev.  de  Lëg.  474,  K.  B.  1812. 

ffSS.  Oppositions  to  the  seizure  and  sale  of  moveables 
must  contain  an  élection  of  domicile  by  the  opposant,  and 
they  stay  proceedings,  provided  they  are  accompanied  with 
an  affidavit  that  the  allégations  contained  in  them  are  true, 
and  that  they  are  made  not  with  the  intent  of  unjustly  re- 
tarding  the  sale,  but  with  the  sole  view  of  obtaining  justice. 

80^  arid  87th  RvXe  of  P. 
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1.  An  opposition  containing  nnanthentioated  marginal  notes  and 
ensorea  will  be  diamissed  on  motion.  DaUon  ▼.  Dara/n  â:  Thran,  8  R. 
L.  an,  1  Légal  News  220,  S.  C.  1877. 

2.  If  an  opposition  does  not  oontain  an  élection  of  domicile  it  will 
be  dismissed.  LiaoUe  ▼.  Otiron,  3  Rev.  de  Lég.  472,  K.  B.  ;  VaiUerei 
y.  BobUaUU,  3  Rev.  de  Lég.  476,  K.  B.  1821. 

3.  An  opposition  made  through  the  ministry  of  an  attomey  wiU  mot 
be  dismissed  on  the  gronnd  that  it  does  not  oontain  an  élection  of 
domicile,  and  the  proper  way  to  raîse  such  an  objection  is  by  exception 
to  the  fonn  and  not  by  motion.  Murphy  v.  Moffatt  à  Levy  et  al,,  S  L, 
C.  R  477,  C.  C.  1858. 

4.  An  élection  of  domicile  by  an  opposant  at  the  office  of  his  attor- 
ney  mnst  state  where  the  office  is  situated.  Ledaire  et  al.  y.  Dagle  é 
IMycufd,  1  L.  C,  L.  J.  ^,  S.  C.  1865. 

5.  An  opposition  afin  de  conserver  made  throngh  the  ministry  of  an 
attomey  mnst  oontain  an  élection  of  domicile.  La  Banque  Jacques 
CartUré!  The  Oanadia/n  Ruhber  Company  du  Kanana^,  10  L.  C.  J. 
200,  8.  0. 1866. 

6.  And  on  exception  to  the  form  to  such  opposition,  motiob  to  amend, 
by  inserting  the  élection  of  domicile,  wiU  be  granted  on  payment  of 
forty  shillings  costs.     Ib. 

7.  An  opposition  contalning  an  élection  of  domicile  at  a  place  not 
within  a  mile  of  the  court  honse,  will,  on  motion,  be  rejected  with 
costs.     Boyerv.  MigneauLt  é  Migneaxdt,  5  R.  L.  473,  S.  C.  1873. 

8u  On  motion  to  reject  an  opposition  àfi/n  de  distraire  not  founded  on 
tiUe,  on  the  ground  that  the  affidavit  in  support  of  it  was  made  by  the 
opposantes  husband,  who  was  himself  a  défendant  in  the  case,  and  that 
he  did  not  show  that  he  was  his  wife's  agent  for  that  purpose — Hdd, 
that  the  affidavit  was  sufficient,  as  being  within  the  Rules  of  Praotice. 
WUsonY.  Pariseau  é  Svmard,  1  L.  0.  J.  1,  S.  C.  1856. 

9.  An  opposition  will  be  dismissed  on  motion  on  the  ground  of  the 
insnfficiency  of  the  affidavit  when  it  states  that  the  opposition  was 
made  in  good  faith  and  with  the  object  of  obtaining  justice,  if  the 
Word  ''  sole  "  in  the  form  of  affidavit  set  forth  in  the  Rule  of  Praotice 
be  omitted.  SchofiM  et  al.  éc  Rodden  et  al.,  6  L.  C.  R.  479,  S.  C. 
1856. 

10.  An  affidavit  in  support  of  an  opposition  afin  (Ta/nnuUer,  in  whioh 
the  Word  '^  annecessary  "  instead  of  the  word  ''unjustly"  appears, 
and  in  the  jurât  of  which  the  word  "  sworm  "  is  printed  in  lieu  of  the 
word  **  swom,"  is  bad  and  not  in  accordance  with  the  Rules  of  Prac- 
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tice,  and  an  opposition  founded  on  suoh  affidavit  wUl  be  dismiBsed. 
Marin  étal.  y.  Dalyetal.  é  Daly  etaL,6h.  C.  R  431,  S.  0. 1856. 

11.  And  where  a  rule  was  obtained  tofile  a  correct  affidavit  in  snppoit 
of  Buch  opposition — HM,  that  Buch  mie  mnst  be  diachaiged  where  the 
correct  affidavit  waa  not  filed  in  support  of  it.    Ib. 

12.  In  appeal  from  a  judgment  on  an  opposition — Hdd,  that  where 
the  affidavit  for  such  opposition  alleged  that  the  f acts  therein  contained 
were  "true  to  the  best  of  the  opposantes  knowledge/'  it  was  safficient. 
JPWmier  é  Eu$9el,  1  L.  0.  J.  118  &  7  L.  C.  R.  130,  Q.  B  1857. 

13.  An  opposition  founded  on  a  title  if  not  accompanied  by  an  affi- 
dayit  regularly  and  legally  swom,  such  as  is  required  by  «rt  583 
of  the  Gode  of  Civil  Procédure,  must  be  dismissed  with  oosts,  noi- 
withstanding  the  provisions  of  the  82nd  Rule  of  Praotioe,  which  ia 
àbrogated  by  the  opération  of  the  Oode.  Duhauê  é  Lacombe,  1 6  L.  C. 
J.  m,  S.  C.  R  1872. 

14.  An  opposition  by  a  défendant  wiU  be  dismissed  on  motion,  the 
opposition  being  headed  ^'No.  363  G.  B.  0.  Leverson,  plaintiff,  ▼. 
James  Ounningham,  défendant,"  there  being  no  number  on  the  endor^ 
sation,  and  the  words  "  et  aL"  being  omitted  in  the  headiug  of  ihe 
opposition  and  the  endorsation.  Lecerson  et  al.  v.  Ounningham  et  cU. 
6  L.  0.  R.  483,  S.  0. 1854. 

15.  Where  an  opposition  is  not  stamped  aooording  to  law,  the  court 
will,  upon  motion  of  the  plaintiff,  give  leave  to  proceed  with  the  sale  of 
the  effects  seized,  notwithstanding  such  opposition.  Oibson  v.  Jamie^ 
êonetviré  Heaky,  16  L.  C.  R  351,  C.  C.  1866. 

16.  Where,  in  an  opposition  accompanied  by  an  affidavit,  the  affi- 
davit was  f ound  to  be  dated  two  days  bef ore  the  opposition,  the  irregu- 
larity  was  held  to  be  fatal,  and  the  opposition  was  dismissed.  Walker 
T.  Burroughs,  3  L.  C.  J.  53,  S.  0.  1858. 

984.  Such  affidavit  is  not  necessary  if  the  opposition  is 
accompanied  with  a  judge's  order  to  stay  proceedings.  9 
L.ait.^4i7;82RuleofP. 

SSS,  Oppositions  are  served  upon  the  sheriff  by  leaving 
with  him  the  original  thereof,  which  he  is  bound  to  retum 
into  court  without  delay.     (7.  8.  L.  C.  c.  85,  «.  14,  §  2. 

(186.  After  the  return  of  the  opposition,  the  opposant 
moves  upon  the  other  parties  to  the  suit  to  déclare  whether 
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tiiey  intend  to  admit  or  to  contest  it,  and  in  defftult  of  such 
dedaration  the  opposant  has  a  right  to  be  i*elieyed  from  the 
seizure,  with  costs  against  the  judgraent  debtor,  unless  the 
court  otherwise  orders.    8Uh  Rule  of  P, 

L  An  opposant  may  demand  a  plea  from  plaintiff  ai  once  instead  of 
moying  npon  him  to  dedare  whether  he  contesta  the  opposition  or  not. 
Bertrandr.  PouUot  é  PouUot,  4  Q.  L.  B.  200,  S.  C,  187a 

2.  The  court  will  not  order  that  the  parties  dedare  within  the  period 
io  be  fixed,  whether  they  admit  or  contest  the  opposition  of  an  oppo- 
nnty  nnlesB  notice  hâve  been  given  of  the  application.  Saxton  db  Shêp- 
ptrd  é  FUoqwin  et  al,  13  h.  G.  J.,  308,  1869. 

S.  On  an  opposition  À^n  de  dM^mire—^eM,  that  a  rule  by  the  oppo- 
nnt  calling  on  the  phântifT  to  contest  his  opposition  woold  be  dis- 
missed,  as  it  shonld  hâve  given  the  option  to  admit  or  contest.  Me- 
€ktah y.  Uoyd  as  KeUh  etal.,2lu  0.  J.,  279,  S.  0.  1858. 

4.  In  an  opposition  afin  de  distrcwre  the  opposant  called  upon  the 
piaintiffto  dedare  whether  he  intended  to  contest  or  not,  but  no  rule 
WB8  aerved  upon  the  défendant.  The  plaintiff  replied  that  he  intended 
to  contest,  but  the  delays  having  ezpired  without  his  having  donc  so, 
defanlt  was  entered  and  jndgment  rendered  maintainîng  the  opposition. 
On  i^peal  had — Hdd,  setting  aside  the  judgment,  that,  the  opposant 
WB8  not  entitled  to  judgment  de  plŒtw,  but  should  hâve  proceeded  to 
proof  ex  parte,  and  given  notice  to  the  party  who  intended  to  oontest, 
of  the  inscription  for  such  proof,  without  which  he  could  not  obtain 
judgment     McBlavne  é  Oliver,  13  L.  C.  R.  417,  Q.B.  1862. 

5.  Where  the  procédure  to  an  opposition  is  attacked,  it  must  be  by 
motion  and  not  by  exception  to  the  form.  Lamothe  ds  Chreeau,  7  L. 
C-  J.  116,  Q.  B.  1862. 

^  Where  the  opposant  issues  a  rule  calling  upon  the  plaintiff  and 
défendant  to  dedare  whether  they  intend  to  contest  the  opposition  or 
not,  and  that  in  def ault  of  doing  so  the  conclusions  of  the  opposition 
he  granted — Held,  to  be  iirregular  the  proper  course  being  for  the  op- 
posant  to  take  a  rule  on  the  plaintiff,  and  if  he  f ails  to  contest,  to  pro- 
co^  ex  parte.  Limoges  v.  Marewnt  âa  LabeUe,  13  L.  0.  R.  244,  S.  0. 1863. 

7.  If  the  opposant  does  not  file  an  appearance  the  opposition  wOl  be 
dismissed.     Lixotte  v.  Careau,  3  Bev.  de  Lég,  472,  E.  B.  1818. 

8.  If  an  opposant  who  has  signed  his  own  opposition  does  not  regu- 
Ittly  appear  at  the  retum  of  the  exécution,  his  opposition  will  be  dis- 
oûased  on  motion.     Organ  v.  Bentley,  3  Eev.  de  Lég.  473,  E.  B.  1812. 
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9.  Where  main  levée  oî  a  seisore  wm  granted  to  ihe  oppotant  on  the 
déclaration  of  the  plaintifTihathe  did  not  intend  to  conteit  the  oppon* 
tion,  it  was  granted  with  costs  against  the  défendant.  Cotmô  v.  Taylor 
à  Taylor,  3  L.  0.  J.  167,  S.  C.  1869. 

SSt,  If  the  other  parties,  or  any  of  tbem,  dedare  that 
they  intend  to  contest  the  opposition,  the  contestation  is 
subject  to  the  rules  which  apply  in  ordinary  suits. 

1.  A  contestation  of  an  opposition  must  be  serred  on  the  défen- 
dant, but  it  is  not  neoenuay  that  it  shonld  be  acoompanied  by  a  writ  of 
sommons.  Trahan  ▼.  Oadbois  ik  MeCaffrey  et  al.,  5  R.  L.  690,  S.  O. 
1874. 

2.  Where  opposition  dfin  éPannuler  was  filed  against  a  writ  of  vendi- 
tiotii  exponaa,  on  the  ground  that  an  eiror  existed  in  a  rule  for  foUe 
enthère  granted  against  the  opposant  under  the  writ,  and  the  plainiîff 
was  allowed  to  amend  the  rule — Held,  that  after  the  amendment  there 
was  no  longer  any  reason  for  the  opposition,  and  it  would  be  dismisaed 
and  withont  costs.  The  Trtist  and  Loan  Company  of  Upper  Canada  é: 
Doyle  and  Stanley,  3  L.  0.  J.  138,  S.  C.  1869. 

3.  Where  aguardian  has  opposed  a  sale  nnder  a  second  seiznre  the 
ri^  to  make  soch  second  seizure  cannot  be  contested  by  a  motion^ 
but  ought  to  be  tried  on  a  law  pleading.  Wourren  ▼.  Dougloê  ds  SmiiU^ 
7  L.  0.  J.  140,  0.  C.  1863. 

4.  Where  an  opposant  has  been  collocated  and  the  collocation  was 
contested  and  a  question  arose  as  to  oosts — Held,  that  the  opposant 
must  be  considered  as  plaintiff,  and*  the  contestant  as  défendant,  in 
order  to  détermine  the  amount  of  costs  due  to  each  party.  Dowtre  t. 
GoBseUn  é  ChboiiriauU,  7  L.  0.  J.  290,  &.  0. 1863. 

6.  The  opposant  in  an^opposition  dfin  de  eonterver  occupies  the  poai- 
tion  ol  a  plaintiff  and  the  contestant  that  of  a  défendant.  Beaudry 
▼.  Ikijardinsdb  Desjardim  d:  T^ofncu,  4R.  L.  666,  8.  0.  R.  1871. 

6.  Held,  on  démarrer,  that  a  plea  to  an  opposition  et  fin  d^annaUr 
founded  on  a  judgment  in  séparation  of  property,  which  attacks  the 
validity  of  the  grounda  on  which  judgment  was  rendered,  is  bad. 
Bouth  ▼.  Magmre  à;  Maguire  et  al,  10  L.  C.  R.  206,  S.  C.  1860. 

7.  In  the  case  of  a  seizure  of  immoveables  which  had  been  pre- 
Tiuusly  sold  by  défendant,  and  the  sale  of  which  had  been  registered, 
the  plaintifT  was  condemned  to  pay  the  costs  of  the  opposition  to  the 
séisme  and  sale  filed  by  the  purchaser.  Boberi  v.  Fortin  et  SoeiM  P; 
de  0.  de  Jacques  Cartier,  22  L.  0.  J.  106,  S.  C.  1877. 
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988.  The  finies  conœmiiig  péremption  of  sidts  apply 
equally  to  oppositions.    2  Bov/r.  664,  et  aeq. 

§3.  Ofihe  sale  ofmoveablea  v/nder  exécution. 

589.  If  there  is  nothing  to  prevent  the  sale  of  the  moye- 
ables  seized,  it  takes  place  at  the  time  and  place  mentioned 
in  the  notice. 

lî  the  sale  has  been  retarded  by  any  obstacle,  snbeequently 
removed,  or  if  there  were  no  bidders,  new  notices  or  publica- 
tions mnst  be  given,  but  the  sale  cannot  take  place  after  the 
day  fixed  for  the  retum  of  the  writ,  except  in  the  case  men- 
tioned in  article  578. 

Poihier,  Proc.  168  ;  G.  8.  L.  C,  c.  85,  a.  2,  §  4. 

590.  The  guardian  or  depositary  is  bound,  at  the  time 
fixed  for  the  sale,  to  produce  ail  the  effects  seized,  which 
vere  placed  in  his  charge. 

Poihier,  Proc.  162, 168. 

1.  A  motion  for  a  mie  to  compel  a  guardian  of  things  to  produoe 
them  is  not  a  motion  of  course,  but  must  be  made  with  the  usual  delays 
and  after  service  upon  the  guardian  mis  en  cause.  Lebceuf  v.  Plouffe 
é  DeMormeau,  4  R.  L.  564,  S.  0.  1872. 

8ee  art  597  post. 

S9h  The  sheriff  or  other  seizing  ofScer  cannot,  either 
dîrectly  or  indirectly,  bid  upon  the  property  put  up  for  sale 
nor  become  purchaser  thereof.    Ibid,  169  ;  C.  8,  L,  C,  c.  85, 

8.7. 

399.  The  officer  conducting  the  sale  must  make  minutes 
thereof,  specifying  each  article  put  up  for  sale,  the  name  and 
résidence  of  each  purchaser,  and  the  price  of  each  purchase. 

OtcL  1667,  tu.  33.  aH.  18  ;  C.  P.  C.  625. 

S93.  The  things  seized  are  adjudged  to  the  last  and  high- 
est  bidder,  subject  to  immédiate  payment  of  the  price,  and 


Digitized  by 


Google 


314  SALB  OF  MOYEABLES  UNDEB  EXECUTION,  ARTS.  693-597. 

in  default  of  such  payment  the  thing  adjudged  is  imme- 
diately  put  up  again.    Ibid.  art  17  ;  C.  P.  (7.  624. 

1.  It  is  neoeasary  that  more  than  one  person  bid  to  make  the  sale 
▼alid.     Poirier  v.  Plouffe  dû  Calvi,  21  L.  C.  J.  103,  S.  a  1877. 

994.  The  officer  conducting  the  sale  cannot,  either  di- 
rectly  or  indirectly,  receive  anything  beyond  the  price  of 
the  adjudication,  under  pain  of  being  liable  for  extortion. 
Ibid.  art,  18. 

SWi,  The  sale  must  not  proceed  beyond  the  amount  ne- 
cessary  to  pay  the  debt,  in  principal,  interest,  and  costs.  To 
this  end,  the  judgment  debtor  has  a  right  to  détermine  the 
order  in  which  the  effects  are  to  be  put  up  for  sale.  C,  P.  C. 
622. 

996.  The  guardian  or  depositary  has  a  right  to  a  dischaige 
or  receipt  for  the  effects  which  he  produces,  and  the  minutes 
of  sale  must  make  mention  of  any  effects  which  hâve  not 
been  produced.    Pothier,  Proc.  168  ;  G.  P.  C.  695. 

897.  The  guardian  or  depositary  may  be  condemned, 
even  on  pain  of  coercive  imprisonment,  to  produce  the  pro- 
perty  he  took  in  charge  or  pay  the  amount  due  to  the  seiz- 
ing  creditor.  He  may  however  upon  establishing  the  value 
of  the  effects  which  he  fails  to  produoe  be  discharged  upon 
payment  of  such  value.    Pothier,  Proc,  168,  2  L.  G.  J.  297. 

1.  Where  a  rule  had  been  taken  against  a  bailiff,  oharged  with  a  writ 
of  exécution,  ordering  him  to  appear  and  show  cause  why  he  should  not 
be  declared  in  contempt  of  court,  and  condemned  to  be  imprisoned  until 
he  paid  the  debt,  for  n^lecting  to  make  his  retum  to  the  writ — Hddy 
that  as  he  could  not  be  held  responsible  for  more  than  the  value  of  the 
effects  seized,  the  court  could  not  grant  a  rule,  but  would  order  the 
bailiff  to  make  his  retum  within  f orty-eight  hours  after  the  service  of 
the  order.    BoUand  dû  Reuger  db  Jjafontaine,  7  L.  C.  J.  48,  0.  0.  1862. 

2.  Were  cattle  and  hay  were  seized  together  under  the  same  writ, 
the  guardian  has  a  right  to  feed  the  cattle  with  the  hay  although  it  be 


Digitized  by 


Google 


8ALB  OF  MOYËAfiLES  UNDEB  EXECUTION,  ABT.  507.      315 

afterwards  proved  tbat  the  cattle  did  not  belong  to  the  défendant. 
Johnêon  db  (yHaOaran,  18  L.  0.  J.  221;  Q.  B.  1873. 

3.  Held,  oi^  a  motion  for  a  mie  of  eontnwnte  par  corps  against  the 
flheriir,  that  he  waa  the  guardian  of  the  goods  when  the  défendant 
offered  none,  and,  as  8uch  was  liable  therefor,  and  on  a  raie  for  con- 
troinU  par  corps  it  was  not  neoessary  to  offer  any  alternative  on  defanlt 
of  prodnoing  the  moveables  seized.  Leverson  et  àL  t,  Bogton  2  L.  0. 
J.  297,  Q.B.  1858. 

4.  And  where  the  gnardian,  by  way  of  answer  to  Buoh  rule,  pleada 
that  the  property  was  only  worth  so  much,  it  beoomes  the  duty  of  the 
oonrty  avant  faire  droit,  to  order  proof  of  the  fact.     Ib. 

6.  But  where  the  défendant  beoame  the  guardian  of  the  effeots 
aeized  at  the  instance  of  the  plaintiff  under  a  writ  of  attachment,  and 
sabseqnently  the  same  effects  were  seized  and  sold  nnder  a  writ  of  exe- 
CDtion,  and  the  plaintiff  brought  action  against  the  défendant,  pray- 
ing  that  he  be  held  to  produce  the  effects  or  pay  the  value  thereof — 
Heid,  that  he  had  no  such  action,  and  that  his  only  remedy  was  by  pro- 
0088  of  attachment  against  the  guardian.  Berry  y,  Cowan  et  al, ,  II  L. 
C.  B.  476,  8.  C.  186]. 

6.  A  guardian  under  an  exécution,  where  tiie  effects  seized  hâve 
been  sold  under  another  exécution,  Ib  not  liable  to  imprisonment 
on  his  failure  to  produce.  Blackiston  v.  Patton  es  Fatton,  5  L.  0.  J. 
56,  8.  0.  1861. 

7.  But  where  a  guardian  simply  fails  to  produce  the  goods  entrusted 
to  him,  without  showing  any  such  reason  therefor,  he  may  be  impri- 
loned  until  he  do  so,  or  pay  the  value  of  them.  Ouvfmt  v.  McCaXlwn 
é  Oarh,  1  L.  0.  J.  168,  8.  C.  1867. 

8.  And  where  the  défendant  had  become  voluntary  guardian  of  the 
things  seized — Hdd,  in  appeal  from  a  judgment  ordering  a  rule  against 
bim  for  refusai  to  produce,  that  he  was  liable  to  contrainte  par  corps, 
Brooks  d:  Whitney,  4  L.  C.  J.  279, 10  L.  C.  R.  244,  Q.  B.,  1860.  Con- 
tra :  PattoiOe  v.  QuilmetU,  1  R.  L.  61. 

9.  The  voluntary  guardian  is  liable  to  contrainte  par  corps,  though 
from  motives  of  equity,  when  the  value  of  the  tbings  is  less  than  the 
debt,  the  courts  bave  restricted  the  liability  of  the  guardian  to  such 
▼alue,  and  proof  of  such  value  rests  on  him.  Higgine  et  al,  v.  Bobil- 
lard,  12  L.  0.  R  3,  Q.  B.  1861. 

10.  A  guardian  îb  not  bound  to  deliver  up  the  effects  placed  in  his 
custody  to  any  one  but  the  person  by  whom  he  has  been  appointed. 
FreehetU  v.  8t,  Lau/rent,  13  L.  0.  R.  20,  C.  C. 
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11.  In  a  case  in  which  the  gnardian  had  ignorantly  signed  a  procès 
vetbaly  whereby  he  undertook,  in  default  of  produoing  the  goods,  to^ 
pay  to  the  plaintiff  his  debt,  interest  and  oosts — Held,  to  be  signed  by 
error,  and  that  the  bailiff  seizing  had  no  power  to  insert  such  a  stipula- 
tion in  the  procès  verbal.     Ihtpuis  y.  Bell,  15  L.  C.  R.  435,  S.  C.  1865. 

2.  A  guardian  who  refuses  to  deliver  up  the  gooda  seized  by  a  bû- 
Uff  under  a  writ  of  veiidUioni  eo^inmas,  cannot  be  imprisoned  before  he 
hasbeen  oondemned  by  the  court  to  give  them  up  within  a  delay  fixed, 
or  before  the  ordev  of  the  court  has  been  served  upon  him.  Exjk 
Qamreau  v.  Longobardi,  3  Q.  L.  R.  195,  C.  C.  1877. 

See  art.  590,  arUe, 

598,  The  adjudication  of  moveable  property  under  exé- 
cution transfers,  by  law,  the  ownership  of  the  tbings  thus. 
adjudged. 

In  the  case  of  seizures  of  shares  in  any  financial,  com- 
mercial or  industrial  company  or  association,  duly  incorpo- 
rated,  the  sheriff  is  bound  within  ten  days  af  ter  the  sale,  to 
serve  such  company  or  association,  in  the  manner  mentioned 
in  article  567,  with  a  certified  copy  of  the  writ  of  exécution, 
endorsing  thereon  a  certificate  designating  the  person  to 
whom  he  adjudged  the  shares  seized,  and  such  purchaser 
thereupon  becomes  a  shareholder  in  the  company  and  has 
ail  the  rights  and  obligations  of  one,  and  may  require  an 
entry  to  be  made  to  that  effect,  in  the  manner  prescribed  by 
law,  by  the  oflScer  appointed  for  that  purpose  by  the  com- 
pany.    C,  8,  L.  a  c.  70,  S8.  2,  3,  4;  3  L  C.  J.  122. 

599.  No  demand  for  the  annulling  or  rescinding  of  a  sale- 
of  moveables  imder  exécution  can  be  received  against  a  pur- 
chaser who  has  paid  the  price,  saving  the  case  of  fraud  or 
collusion,  and  without  préjudice  to  the  recourse  of  the  party 
aggrieved  against  the  seizing  creditor  and  those  acting  in 
his  behalf.     Ouimet  &  Sénecaly  3  L.  C.  J.  35  ;  Qen.  467. 


[Immediately  after  the  sale,  the  costs  thereof,  in- 
duding  the  pay  of  the  appointed  guardian,  must  be  taxed 
by  a  judge  or  by  the  prothonotary,  subject  in  the  latter 
case  to  revision,  if  required.] 
Pothier,  Proc.  169. 
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L  A  Yoluntaiy  guardian  is  not  eniitled  lô  any  fées.  Mitter  y. 
Bourgtoii  é  HoUand,  17  L.  C.  J.  158,  S.  C.  1873. 

2.  The  défendant  is  not  liable  fat  the  guardian's  fées.  Dooly  y. 
Jiyerwn,  1  Q.  L.  R.  219,  S.  C.  1876  ;  Danêereau  y.  Ovrwrd,  16  L.  C.  R. 
380,  C.  0.  1866. 

3.  A  yoluntary  judicial  guardian  who  has  become  a  neoessary  guar- 
dian  by  force  of  ciroumstances,  and  has  been  obliged  to  remoye  the 

•  goûds  seized  under  his  immédiate  oare,  has  a  right  to  an  opposition 
afin  de  conserver  for  the  payment  of  his  costs  on  the  proceeds  of  his 
sale,  and  to  be  paid  acoording  to  proof  made  of  snch  costs.  Boucher 
it  VÎT  y.  Bravlt  et  al.  <k  Chfmier,  4  R.  L.  237,  S.  C.  1872. 

4  The  costs  to  be  paid  under  a  judgment  ordering  the  payment  by 
plaintiff  of  the  costs  of  a  former  action,  as  a  condition  précèdent  to 
proceeding  with  a  new  snit,  are  the  taxed  costs,  and  a  guardian's  fées 
not  being  by  law  daimable  from  défendant,  cannot  be  inoluded  in  such 
«wto.    Dooly  y.  Eyareon,  1  Q.  L.  R  219,  0.  C.  1875. 

5.  Neither  the  attomey  nor  the  bailiff  is  personally  liable  to  the 
goardian  who  has  been  appointed  and  has  yoluntarily  accepted  the 
<diarge,  for  the  costs  of  his  guardianship.  Plante  y.  Cazeau  dk  Cazeau 
é  La^tgoiê  etal,,l  Q.  L.  R.203,  S.  0.  1875. 

6.  The  bailiff  was  held  liable  in  Gourchêm  y.  GenererMc,  1  R  L.  433, 
C.  C.  1865. 

§4,  Qf  the  payment  and  distrihution  of  the  moneys  levied. 

601.  The  moneys  seized  or  levied,  afler  deducting  the 
duties  ihereon  and  taxed  costs,  may  be-  paid  by  the  sheriff 
to  the  seizing  creditor,  if  no  opposition  for  payment  has 
been  placed  in  his  hands  ;  otherwise,  he  must  retum  them 
into  court,  to  await  such  judgment  as  to  right  shall  apper- 
tain.    Ibid,,  170  ;  C.  S,  L.  C.  c.  83,  8.  146,  §  2. 

1.  Where  the  lessor  had  got  judgment  by  saisie  gagerie  and  exécu- 
tion issued,  but  before  the  day  of  sale  the  money  was  paid  and 
deposited  in  court,  and  another  creditor  by  opposition  claimed  a  diyi- 
dend  on  the  money  paid  in  on  the  ground  that  there  was  no  priyilege 
on  money  paid  in  that  manner,  but  only  on  the  proceeds  of  the  sale— 
Hdd,  that  the  opposition  must  be  dismissed  on  the  ground  that  the 
money  paid  represented  the  goods  whioh  had  been  seized,  and  which 
weie  the  lessor's  pledge  for  his  rent.  Wilson  y.  Spencer  de  Smith ,  3  R. 
L.  456, 8.0.  1828. 
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V 

MKi.  When  the  moneys  levied  hâve  been  retumed  into 
court,  the  plaintiff  has  a  right  to  be  paid  in  préférence  to  ail 
other  chirographic  creditors;  saving  the  right  of  a  prior 
seizing  party  for  his  costs,  the  case  of  the  insolvency  of  the 
debtor,  and  the  case  of  privileged  daims.  Pothier,  Proc, 
174. 

608.  When  the  moneys  are  retumed  into  court,  as  well 
as  in  ail  other  cases  where  moneys  of  which  an  account  has 
been  rendered  into  court  or  moneys  other  than  the  proceeds 
of  immoveables  are  to  be  distributed,  and  insolvency  of  the 
debtor  is  alleged,  the  distribution  of  the  moneys  cannot  take 
place  until  his  creditors  generally  hâve  been  called  in. 

The  creditors  are  called  in  upon  the  order  of  the  court  or 
a  judge,  published  twice  in  the  French  and  English  langu- 
ages  in  the  Camdda  Oazette,*  requiring  them  to  file  their 
daims  within  fifteen  days  from  thé  date  of  the  first  inser- 
tion. 

23  F.  c.  57,  8.  52  ;  C.  8.  L.  G.  c.  83,  «.  147,  §§  3-4. 

604.  The  daims  may  be  made  out  in  a  summary  manner, 
and  it  is  sufficient  for  them  to  state  the  names,  occupation 
and  résidence  of  the  claimant,  and  the  nature  and  amoimt  of 
his  daim. 

They  must  be  accompanied  with  vouchers,  if  there  are  any , 
or,  if  not,  with  an  affidavit  that  the  sum  daimed  is  lawfuUy 
due.    Tbid. 

60ti.  The  moneys  are  distributed  according  to  the  order 
prescribed  in  the  title  Of  Privilèges  cmd  Hypothecs,  and 
the  title  Qf  Merchant  Shi/ppirig  in  the  Civil  Code,  and  in  the 
provisions  hereinafter  contained. 

1.  A  particalar  pledge  given  by  a  debtor  to  his  creditor  as  security 
for  the  debt  does  not  deprive  the  latter  of  his  privilège  on  the  other 
moveables  of  the  debtor,  if  he  hâve  any.  Terroux  y.  Oareoii  et  ai,,  10 
L.  C.  J.  203,  C.  0.  1866. 

•  Now  "  The  Québec  Officiai  Gaaette,*»  31  V.  c  13,  a.  4.  (Que,) 
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I.  The  following  order  is  observed  as  regards  the  col- 
locatdon  of  judicial  costs  : 

1.  Costs  of  seizure  and  of  sale  ; 

2.  The  duty  payable  upon  moneys  levied  or  paid  into 
court; 

3.  The  fées  of  the  officer  receivîng  moneys  levied  or 
paid  in; 

4.  The  fées  upon  the  report  of  distribution  ; 

6.  The  fées  of  the  attomey  prosecuting  the  distribution; 

6.  Costs,  subséquent  to  juc^gment,  incurred  in  order  to 
effect  the  seizure  and  sale,  and  acoording  to  the  priority 
of  date  or  of  privilège  when  there  are  several  seizing  credi- 
tore; 

The  costs  of  a  prior  seizing  party  hâve  a  préférence  over 
those  of  a  subséquent  one. 

Nevertheless,  if  two  or  more  writs  of  exécution  issue  upon 
judgments  rendered  on  the  same  day  against  the  same 
debtor,  the  costs  thereon  are  paid  concurrently. 

7.  Costs  of  affixing  seals,  or  of  inventories,  when  ordered 
by  the  court. 

[The  plaintiff  is  next  paid  his  cos€s  of  suit,  taxed  as  in  an 
Wïuxmtested  case  iiot  iïïiicribedforproof.] 

33 Tic.  c.  17,  Q.: 

2.  Paragraph  eight  of  article  606,  of  the  said  code,  is  amended  by 
lirikiiig  ont  ail  the  wbrds  thereof  after  the  words,  '' costs  of  soit." 

1.  The  sheriff  is  entitled  to  ponndage  whether  he  reçoives  the  monej 
or  a  bond  is  giren  in  the  manner  provided  by  the  Court.  Blake  et  al,. 
V.  Panei  et  al.  U  Jj.  C.  R.  189,  S.  C.  1862. 

607.  The  Crown  has  a  préférence  over  ail  other  creditors. 
upon  the  proceeds  of  exécutions  againsl  moveable  property 
which,  under  particular  statutes,  is  subject  to  any  of  the 
following  duties  : 

Customs  dues  ; 

Excise  duties  ; 

Duties  imposed  upon  timber  eut  ; 

Tolls; 
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Inspection  dues,  on  yessels,  railways,  or  others  similax. 
G.  S.  C,  c.  17,  B8. 10, 11, 14,  41,  §§  3,80,  84;  0. 19,  w,  8.  10, 
23,  24,  §  2  c.  23,  ««.  1,  3,  4,  8  ;  C.  N.  2098. 

608.  The  owner  of  a  thing,  who  has  lent,  leased  or 
pledged  it,  and  who  has  not  prevented  its  sale,  has  a  right  to 
be  paid  the  proceeds  of  its  sale,  after  the  claims  mentioned  in 
artides  1995  and  1996  in  the  Civil  Code,  and  the  privileged 
rights  of  the  crown  mentioned  in  the  preceding  article,  and 
the  daim  of  the  lessor  havebeen  collocated.  Pothier^Proc,  173. 

600.  The  same  mie  applies  to  the  owner  of  a  thing 
which  has  been  stolen,  who  would  not  hâve  lost  his  right 
to  revendicate  it  had  it  not  been  judieially  sold. 

610.  Persons  who  hâve  preserved  the  right  of  being  col- 
located upon  the  prioe  of  the  thing  sold,  by  reason  of  a  right 
of  pledge  or  of  rétention  which  they  had  upon  such  thing, 
rank  according  to  the  nature  of  the  pledge  or  of  their  daim. 

The  following  is  the  order  amongst  them  : 

Carriers; 

Hotel-keepers  ; 

Mandataries  and  consignées  ; 

Borrowers,  in  loan  for  use  ; 

Depositaries  ; 

Pledgees; 

Workmen,  upon  things  repaired  by  them  ; 

Purchasers,  against  whom  the  right  of  rédemption  is  ex- 
ercised,  for  the  reimbursement  of  the  price  and  the  moneys 
laid  out  upon  the  property.  Pothier,  Proc,  343  ;  Dep,  74  ; 
Vente,  323,  326  ;  Prêt,  à  u«.  43,  ChaHe-Partie,  90,  Proc. 
192  ;  Paria  181-2  ;  Ferr.  mr  Vart  181  ;  tk>.  1,  2  ;  2  Grenier, 
Hyp.  298  ;  18  Dur.  509  ;  TropL  Nant,  100  ;  C,  S.  G.  c.  20,  s. 
90,  §  3,  «.  91  ;  Den,  Actes  de  Not  108-9  ;   C,  N.  2102. 

611.  In  the  absence  of  any  spécial  privilège,  the  crown 
has  a  préférence  over  chirographic  creditors  for  sums  due 
to  it  by  the  défendant. 
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SECTION  IV. 
OF  SEIZURE  BT  GARNISHMEirr. 

019.  Execution  upon  the  moveable  effects  of  a  debtor, 
which  are  in  the  possession  of  a  third  party,  may,  in  ail 
cases,  and  must,  when  such  third  party  does  not  consent  to 
their  immédiate  seizure,  be  effected  by  means  of  seizure  by 
garnishment. 

The  same  means  must  be  adopted in e^ecutingupon  debts 
due  to  the  debtor  other  than  those  mentioned  in  article  565. 
Pofhier,  Proc.  166, 174, 180, 182  ;  Oen.  472  ;  Pig.  646-6, 668  ; 
aP.  (7.  667-8;  IL.C.RIU. 

L  An  attaohment  in  the  hands  of  a  third  party  îb  valid  without  the 
oonaent  of  such  third  party,  his  fedlure  to  object  being  saffioient.  Broê- 
tard  é  Tiion  et  al,  18  L.  C.  J.  54,  Q.  B.  1874. 

S.  An  attachment  by  gamishment  will  lie  against  a  ourator  to  an 
interdict  under  a  jndgment  rendered  againat  the  interdiot  and  the 
cnrator  as  snoh.     Crihcuâa  y.  Fourquin  e^  oZ.,  3  B.  L.  67,  S.  0.  1871. 

8>  Bnt  where  a  mother  had  been  appointed  tntrix  to  her  minor 
difldren,  and  afterwards  renounœd  the  commnnity,  and  she  waa  called 
apon  peraonaUy  by  means  of  a  writ  of  «aime  (Mrêt  to  déclare  what 
money  she  had  belonging  to  said  minor  ohîldren  or  owed  in  her  Per- 
sonal capaoity  to  them — Hdd,  that  the  amount  of  indebtedness,  if  any, 
of  the  Hen  saisie  in  her  qnality  of  tntrix  to  her  minor  children  oould 
not  be  enquired  into  by  means  of  an  attaohment  by  gamishment  but 
nrast  be  settled  by  direct  action.  Dorion  &  Dr^mmond  es  qyud,  à;  Dm- 
monJ^  é  Doritm,  3  R.  L.  60.  Q.  B.  1871. 

4.  Where  the  plaintiff  cansed  a  quantity  of  timber  to  be  attached  in 
the  hands  of  a  third  party  who  was  not  responsible  for  the  debt,  bat 
as  a  means  of  secnring  him  (the  plaintiflT) — Hddj  on  an  appeal,  that 
such  an  attachonent,  whereby  any  other  person  than  the  défendant  was 
divested  of  the  possession  of  property  wonld  not  lie.  Wood  é  Oates 
cioL,  S.  R.536,K.  B.  1833. 

5.  The  sheriff  under  a  writ  of  attachment  by  gamishment  seized  a 
quantity  of  railroad  iron  oorporeally  in  the  hands  of  a  third  party — 
Hdd,  that  such  a  proceeding  was  entirely  illégal,  and  the  seizore 
nnder  snch  circnmstances  was  a  nullity.  Fleck  y.  Stames  étal.,  7  L. 
0.  J.  266,  8.  0.  1863. 

21 
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61S.  Seîzure  by  gamishment  is  made  by  means  of  a  writ 
issuing  fix)m  the  court  which  rendered  the  judgment,  order- 
ing  the  garnishees  not  to  dispossess  thernselves  of  the  move- 
able  efifects  belonging  to  the  debtor  which  are  in  their 
possession,  nor  of  such  moneys  or  other  things  as  they  owe 
him  or  will  hâve  to  pay  him,  until  the  court  has  pronounced 
upon  the  matter;  and  to  appear  on  a  day  fixed,  to  dedare 
under  oath  what  efFects  they  hâve  belonging  to  the  debtor, 
and  what  sums  of  money  or  other  things  they  owe  him  or 
will  hâve  to  pay  him.    Poihier,  Froc.  176. 

1.  A  jusUoe  of  the  peaœ  has  no  authority  to  iBsue  a  writ  of  attaoh- 
ment  after  judgment.  The  Corporation  of  ihe  Pa/rish  of  St,  FhUÀppe 
Exp,  6  L.  C.  R.  484.  S.  0.  1856. 

2.  On  an  exception  to  the  form  of  an  attaohment  after  judgment — 
ffdd,  that  such  attachment  oould  not  be  issued  to  take  effect  in  Upper 
Canada.  McKenssie  et  oL  y.  DougUu  é  Brown  et  oZ.,  5  L.  C.  J.  329,  S. 
0. 1861. 

3.  Wages  not  due  at  the  time  of  the  service  of  the  writ  oould  not  be 
attached.  Ifo^  y.  AcOtemar  é  La  Banque  du  Peuple^  1  L.  C.  J.  270, 
0.  0.  1851.  Sternberg  etalY.  Drtiser  é  Bvant,  4  L.  C.  J.  120,  S.  O. 
1859.  Wwtele  et  al  ▼.  DougUu  es  The  Mayor,  <âe.,  14  L.  0.  J.  17,  S. 
C.  1869. 

4.  On  appeal  from  a  judgment  on  a  writ  of  attaohment — Heid,  thsi 
an  attachment  under  the  Ordonnance  of  1787  could  be  set  aride,  if  it 
be  not,  in  the  language  of  the  law,  against  the  estate,  debts  and  effieeta 
of  the  défendant  to  be  attached  in  the  hands  of  Bom'e  perton  in  parti- 
cular,  and  do  not  oontain  a  summons  to  him  aa  well  as  to  the  defen* 
dant  to  appear,  and  if  it  be  not  accompanied  by  an  injunction  from  ^e 
judge  to  the  sheriff  to  retain  the  effects  seized  to  abide  the  judgment 
of  the  court,  and  if  it  appear  in  the  déclaration  that  the  debt  swora  to 
hâve  been  cancelled.  Bichardeon  é  MoUon  et  al.,  S.  R.  376,  K.  B. 
1829. 

5.  The  derk  of  the  court  ia  responrible  for  damages  caused  by  the 
issue  of  an  illégal  writ  of  attachment.  McLennan  v.  Hubert  étal.  4t IL 
L.  140,  S.  C.  1872. 

614.  This  writ  also  summons  the  debtor  to  shew  cause 
why  the  seizure  should  not  be  declared  valid,  and  mentiona 
the  date  ^and  amount  of  the  judgment  in  satisfaction  of 
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which  it  is  issaed,  and  is  moreoyer  clothed  with  the  for- 
malities  of  ordinary  writs  of  Bummons.  Poihier,  Proc,  176  ; 
0.  F.  a  559,  563. 

1.  In  ev^y  case  of  saine  arrêt  the  défendant  mxist  be  Bummonedy 
and  if  the  défendant,  in  an  action  againat  him,  and  the  Uert  saisi  be 
noi  sommoned,  no  prooeeding  can  be  had  againat  the  tiers  saisi,  not 
0ven  if  he  ne^^ect  to  appear.  Prior  v.  Dalamar  db  ffeath,  3  Rev.  de 
L^.  306,  K  B.  1816. 

2.  Where  the  défendant  had  left  the  Province  after  action  brought 
and  had  no  domicile  therein  and  attaohment  issued — Held,  to  be  on- 
neeeaaary  to  serve  him  with  a  oopy  of  the  writ  of  attachment^  the 
writ  being  in  such  case  a  proceeding  in  the  nature  of  an  exécution. 
M€tiayer  et  al,  y.  McOarvey  éo  Mettayer  et  al,,  6  L.  0.  R.  148,  S.  C. 
1856. 

3.  Where  in  a  case  of  attachment  after  judgment  the  défendant  was 
f oand  to  be  absent — Held,  that  service  upon  him  was  xuinecessaiy. 
J(me8  V.  SawMMT  é  Leroîw,  2  L.  C.  J.  60,  S.  C.  1867. 

4.  And  in  another  case  where  the  défendant  had  left  the  district  of 
Montréal  since  the  service  of  the  original  prooess— Jff^eU,  that  a  ser- 
vice of  a  writ  of  attachment  after  judgment  made  on  a  derk  in  the 
office  of  the  derk  of  the  Circuit  Court  is  valid.  Keamey  v.  McHale 
à  PariteauU,  7  L.  C,  J.  227,  0.  0.  1862. 

61ff.  The  mies  conceming  the  service  of  ordinary  writs 
of  snmmoDS  apply  to  seizures  by  gamishment. 

Nevertheless,  the  gamishee  cannot  be  condemned  by  de- 
faxdt,  unless  the  writ  of  summons  or  other  order  to  appear 
has  been  served  upon  him  personally. 

Upon  satisfactory  proof  that  a  gamishee  oonceals  him- 
self  in  order  to  avoid  suoh  personal  service,  service  at  his 
d(»nicile  is  held  to  be  snfficient. 

If  the  défendant  upon  the  principal  demand  has  been 
summoned  as  an  absentée,  the  summons  upon  the  gamish- 
ment may  be  served  upon  him  at  the  prothonotary's  office, 
but  if  he  did  not  leave  the  province  until  after  service  of 
ibe  principal  demand,  he  must  be  summoned  upon  the  gar- 
imhinent  according  to  the  provisions  of  article  68. 
The  défendant  is  bound  to  answer  the  proceedings  by 
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garnishment  within  the  same  dela3rs  as  upon  a  principal  de- 
mand.    6  L.  C.  R.  148  ;  C.  8.  L,  C.  c.  83,  88.  59.  62. 

1.  A  irrit  of  attachinent  after  judgment  must  be  served  within  the 
Bftme  delay  as  an  ordinary  writ  of  summons.  McLaren  ttoLv,  Hut- 
ekison    Frater,  6  L.  0.  J.  46,  S.  0.  186L 

2.  The  omission  to  mention  in  a  prooès-verbal  ef  seizure  thai  the 
person  seized  had  refnsed  to  sign  the  procètrverbal  or  that  he  was  ab* 
sent  from  his  domioile  at  the  time  of  the  seizure  is  not  a  oaose  of  nul- 
Mtj.     DuqwUe  y.  (hUmetU  à:  OwmeUe,  6  B.  L.  167,  0.  0.  1874. 

3.  On  an  attachment  after  judgment — Hdd,  that  service  upon  the 
défendant  who  was  absent  was  unneoessary.  Jones  ▼.  Sovumur  dh  Le- 
ratifie,  2  L.  C.  J.  60,  8.  C.  1857. 

4.  Hddf  in  a  later  case,  where  the  défendant  had  left  the  Province 
after  judgment  was  rendered  against  him,  and  had  no  domioile  there- 
în,  that  the  writ  of  attachment  issued  should  nevertheless  be  served 
upon  him.  Hogan  v.  Gordon  cmd  The  Bank  of  Montréal,  10  L.  0.  R. 
21,  S.  0. 1859. 

616.  The  effect  of  seizure  by  garnishment  is  to  place  the 
effects  and  debts  of  which  the  gamishee  is  debtor,  under 
judicial  control,  and  to  sequestrate  in  his  hands  ail  corporeal 
things,  in  the  same  manner  as  if  he  had  been  specially  ap- 
pointed  guardian.     PothieTy  Proc.  177. 

617.  The  gamishee  is  bound  to  make  his  déclaration  in 
the  office  of  the  prothonotary  of  the  court  which  issued  the 
writ,  before  such  prothonotary,  who  is  authorized  to  admin* 
ister  to  him  the  necessary  oath. 

Nevertheless,  if  the  gamishee  résides  in  another  district 
than  the  one  in  which  the  writ  of  seizure  by  garnishment 
bas  issued,  he  may,  on  or  before  the  day  fixed  for  the  retum 
of  the  writ,  make  his  déclaration  before  the  judge  or  the 
prothonotary  of  the  district  where  he  résides,  and  such  pro- 
thonotary is  bound  to  transmit  the  same  to  the  court  where 
the  suit  is  pending. 

When  a  seizure  by  garnishment  is  made  in  the  hands  of 
a  corporation,  the  déclaration  is  made  by  an  attomey 
authorized  in  the  same  manner  as  for  answering  interroga- 
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toriee  upon  articulated  f acts,  as  provided  in  article  224.     G, 
8.L  a  c.  83, 8. 136,  §  8;  «.  187;  C.  P.  G.  671. 

1.  An  advocate  or  attomey,  being  garnishee  in  a  case,  cannot  refuse 
to  dedare  what  money  or  effeots  he  has  in  his  hands  belonging  to  the 
défendant,  his  client,  on  the  ground  that  his  doing  so  wonld  be  a 
betrayal  of  professional  confidence.  McKenaie  étal,  y.  McKenaie  éb  Me- 
Rende  et  al,  9  L.  0.  J.  87,  8.  C.  1864. 

2.  An  answer  of  a  tiers  somî  which  wouJd  be  no  answer  to  a  demand 
by  his  creditors  is  no  answer  to  the  attaching  creditor.  Brehaut  y. 
Lùupré  étal.  ^  Rey.  de  Lég.  306,  E.  B.  1812. 

3.  The  dechkration  of  a  tiers  saisi  most  be  positive  "  I  do  owe  "  or 
"  I  shall  owe  **  at  a  time  certain,  not  "  I  may  owe.''  Therefore,  where 
it  was  swom  that  the  debt  of  a  tiers  saisi  depended  npon  a  oontingency 
he  was  discharged.  Arnold  y.  Uppingtan  et  aL,d  Rey.  de  Lëg.  347, 
K.  B.  1821. 

618.  The  gamishee's  déclaration  must  be  made  on  the 
day  appointed  by  the  writ,  or  on  the  next  following  juridi- 
cal  day.  It  may  be  made  at  any  time  bef ore  the  retum 
day,  at  the  prothonotary's  office  from  which  the  writ  issued, 
but  in  such  case  it  cannot  be  received  unless  it  is  accom- 
panied  with  a  bailiff^s  retnm,  certifying  that  previous  nbtice 
of  at  least  twenty-four  hours  has  been  given  to  the  plaintifi 
of  the  gamishee's  intention  to  make^his  déclaration  before 
the  retum  of  the  writ.    IHd,  8.  138  §  2. 

L  Where  the  garmshee  makes  his  dedaration  before  the  retum  day 
mentioned  in  the  writ,  a  bailifTs  certificate  must  be  produoed  showing 
that  notice  has  been  given  to  the  plaintiff  or  his  attomey,  at  least 
twenty-fonr  hours  preyiously,  that  he  intended  to  make  his  déclara- 
tion before  the  retum  of  the  writ,  and  a  dedaration  made  without 
SQoh  notice  wiU  be  rejected  on  motion.  Versailles  y.  Bailey  <6  Ker^MW 
et  oL,  S  Jj.C.J.  316,  S.  0.  1864. 

610.  The  gamishee  must  déclare  in  what  he  was  indebted 
at  the  time  of  the  service  of  the  writ  upon  him,  in  what  he 
has  become  indebted  since  that  time,  the  cause  of  debt,  and 
any  other  seizures  made  in  his  hands. 

If  the  debt  is  not  yet  payable,  he  must  dedare  when  it 
willbe. 
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If  his  indebtedness  is  conditional  or  suspended  by  any 
hindrance,  he  must  also  déclare  it. 

He  must  fumish  a  detailed  list  of  the  moveable  effects 
in  his  possession  belonging  to  the  debtor  and  déclare  by 
what  title  he  holds  them. 

[The  judgment  creditor  has  a  right  to  be  présent  when 
the  gamishee  makes  his  déclaration,  and  to  put  him  any 
questions  tending  to  prove  any  obligation  of  the  gamishee 
towards  the  judgment  debtor,  saving  ail  objections,  which  a 
judge,  if  présent,  may  décide  at  once,  or  which,  otherwise, 
the  prothonotary  must  note  down  for  subséquent  décision 
thereon  by  the  Court.  Pothier,  Proc.  176  ;  Gen.  475  ;  C.  P. 
0.573-4,  578;  2  i.  a  J.  167. 

].  Where  a  gamishee  made  a  dedaration  to  the  effect  that  he  had 
given  to  the  défendant  three  negotiabie  promissory  notes  which  were 
not  due  yet,  but  the  interest  upon  which  had  been  demanded  £rom 
him  by  a  third  party^— He^,  that  no  judgment  oould  be  rendered 
againat  the  gamishee  upon  such  a  déclaration.  La  Banque  du  Peuple 
A  Martin,  1  L.  C.  R.  107,  S.  0.  1860. 

2.'  A  tiers  taisi  with  whom  a  défendant  had  deposited  promissory 
notes  in  his  favour  was  ordered  to  délirer  up  the  notes  into  the  hands 
of  the  prothonotary  of  the  court.  McKay  et  al,  y.  Demers  y.  Jl'auteux, 
11  L.  0.  R.  284,  S.  0.  18«1. 

3.  Where  in  the  déclaration  of  the  gamishees,  they  referred  to  cer- 
tain written  documents,  they  were  required  to  fumish  such  documents 
at  their  own  expense  as  exhibits  in  support  of  the  déclaration.  Fort^fth 
y.  Tfte  Canada  BapUH  Misasonary  Society  à:  Leemimig  et  al,.  2  L.  C.  J. 
167,  S.  C.  1852. 

630;  The  gamishee  is  entitled  to  his  travelling  expenses, 
which  must  be  taxed  by  the  judge  or  by  the  prothonotaiy 
who  receives  his  déclaration,  and  he  may  retain  the  amount 
thereof  out  of  the  simis  in  which  he  is  indebted  ;  and,  if  he 
owes  nothing,  such  taxation  may  be  enforced  against  the 
party  suing  out  the  writ,  by  an  exécution  emanating  firom 
the  court  from  which  the  writ  issued. 

1.  Where  the  plaintiff  sued  the  défendant  for  the  amount  of  his  tax- 
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fttion  as  gamishee  in  a  caae^Hdd,  that  the  amount  allowed  by  way 
of  taxation  of  a  gamishee  is  recoverable  by  suit  at  law,  but  only  after 
being  demanded.     PUmte  v.  Pa/rke,  16  L.  0.  R- 162,  C.  0.;  Brwndley. 
Sampêon,  14  L.  0.  K  12,  C.  0.  1863. 
See  authoritiefi  under  art.  281  ante, 

69L  If  the  déclaration  of  the  gamishee  is  not  contested, 
and  he  has  not  declared  that  any  other  seizure  bas  been 
made  in  his  hands,  the  court,  upon  an  inscription  for  judg- 
ment,  orders  him  to  pay  to  the  plaintiff,  on  account  or  to  the 
extent  of  his  debt,  the  moneys  seized,  according  to  theîr 
sufficîency. 

This  judgment  must  be  served,  and  the  delay  for  execut- 
ing  it  dates  only  from  the  day  of  such  service.    1  Pig.  658. 

639.  lî  there  are  several  seizures  at  the  suit  of  différent 
creditors  in  the  hands  of  the  same  gamishee,  each  seizure 
haa  a  préférence  over  the  subséquent  seizures,  according  to 
ihe  date  of  its  service  upon  the  gamishee,  except  in  cases  of 
privilège,  unless  the  insolvency  of  the  common  debtor  is 
aQeged,  in  which  case  proceedings  must  be  taken  upon  the 
firet  seizure  to  call  in  the  creditors,  in  the  manner  provided 
in  article  603,  and  the  gamisheçs,  in  such  case,  are  con- 
demned  to  pay  into  court  the  amounts  they  acknowledge  to 
owe. 

Pothier,  Proc,  179  ;  Oen.  477,  479,  480, 1  Pig.  659. 

1.  Where  a  oreditor  intervened  and  aaked  that  the  moneys  due  by 
the  gamishee  should  be  paid  into  court  to  be  distributed,  but  before 
the  aDowance  of  the  intervention  judgment  was  rendered  maintaining 
the  tttachment  and  ordering  payment,  judgment  went  against  the  inter- 
vemng  party  in  acoordanœ  with  Masgon  é  ChocUl,  6  L.  C.  R  169, 
&  C.  1866  ;  Chapman  v.  Clark  <k  The  UiiHy  Life  Ass.,  3  L.  0.  J.  169, 
a  C.  1859. 

2.  The  existence  of  a  previous  soMie  arrêt  in  the  hands  of  the  défen- 
dants as  gamishees  does  not  prevent  the  plaintiff  (défendant  in  a  pre- 
vioQs  suit),  from  seiziog  moneys  due  to  défendants  in  the  hands  of  other 
ganushees.  Macka/y  v.  BotUh  es  The  Bank  of  Montréal,  1  Légal  News 
161,  S.  0.  1878  ;  Confirmed  in  Review,  1  Légal  News  266,  22  L.  0.  J. 
22  ;  Cadieux  ▼.  Cana,  Muhud  Fire  Itu.  Co.,  1  Légal  News,  34a 


Digitized  by 


Google 


328         OF  SEIZUBE  BY  OiRNISHMENT,  ARTS.  628-624. 

993.  If  the  moneys  or  other  things  dae  by  ihe  gamishee 
are  only  payable  at  a  future  time^  he  may  be  condemned  to 
pay  them  when  such  time  arrives,  and  if  they  are  due  under 
conditions  which  are  not  yet  fulfilled,  the  court  may»  upon 
motion  of  the  seizing  party,  maîntaîn  the  seizure  until  such 
conditions  are  fulfilled. 

1.  The  delay  Btiptdated  in  fayour  of  tien  êoisU  thai  thej  shoold  not 
be  held  to  pay  what  they  owed  until  after  i|ix  monthB*  notice  had  been 
given,  oould  not  affeot  the  rights  of  the  creditoTS  who  were  entiUed 
nnder  their  judgment  to  attaoh  ail  the  debts  and  property  of  their 
debtor,  however  held  or  in  whatever  manner  due.  Frost  etaLS  Cam- 
enm é  Qray  e<  (0.,  SE.  L.  457,  Q.  B.  1830. 

634.  Qamishees  who  do  not  make  their  déclaration  in  the 
manner  hereinabove  prescribed  are  condemned  as  personal 
debtors  of  the  seizing  party,  to  the  payment  of  his  claim. 

They  may,  however,  obtain  leave  to  make  their  déclara- 
tion at  any  time,  even  after  judgment,  upon  payment  of  ail 
costs  incurred  upon  the  seizure.  C.  S,  L.  G,  c.  83,  a.  137,  §  2, 
8. 138  ;  Pothier  Proc.  176  ;  0.  P.  C.  577  ;  TwUhadea  v.  Talon 
é  Fabre,  1  i.  C.  R.  140. 

1  •  A  gamÎBhee  who  has  been  oondemned  under  an  erroneout  déclar- 
ation by  him  made,  may  be  relieved  from  the  judgment,  and  may  be 
permitted  to  make  a  new  dedaration  by  paying  the  coata  incurred  on  the 
first  one.     Athimon  y.  WaXker  é  SvnctWMSy  U  L.  0.  J.  60,  S.  0. 1869. 

2.  The  gamiabees  made  a  déclaration  by  their  seoretary-treasnrer  that 
they  owed  the  défendant  $1,264.30.  They  Bubiequently  alleged  errer 
in  8uoh  déclaration  and  made  application  to  be  allowed  to  make  a  new 
déclaration,  alleging  that,  at  the  time  of  the  seizure,  they  owed  défen- 
dant nothing — JETeZd,  admiaaible  for  them  to  make  a  new  dedaration  <mi 
payment  of  costa  ocoasioned  by  the  alleged  error,  and  that  any  new 
déclaration  could  be  oonteated  like  the  original  one.  Bicha/rd  et  al,  t. 
Fiché  é  Im  Société  Canadietme  Françaiêe  de  Conetmctian,  20L.  C.  J. 
290,  S.  C.  1876. 

8.  The  gamishee  who  haa  not  made  his  déclaration  within  the  delay 
prescribed  by  the  code,  may,  neyertheless,  make  it  at  any  time,  erea 
after  judgment,  on  paying  the  costs  occasioned  to  the  plaintiff  by  bia 
négligence,  and  notwithstanding  624  C.  C.  P.,  he  caunot  be  held  for  ail 
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ooits  of  the  attaohmeni,  but  only  those  ihus  mcorred.    Beaudoin  ▼. 
Duchamne  db  BeUeJUur,.20  L.  C.  0.  223,  0.  C.  1876  ;  8  K  L.  663. 

4.  A  gamiflhee  may  be  permitted  to  make  hia  déclaration  as  tmohy 
after  jndgment  Tondmd  againat  him  by  de£aiilt,  and  even  after  execa- 
tion  bas  issued  to  leyy  the  amonnt  of  saoh  jndgment.  Andrtws  t. 
Bobertmm,  ]  L.  0.  R.  140,  S.  0.  1851  ;  Itoy  ▼.  8eoU,  3  L.  0.  R.  80,  S. 
0.1852. 

69S.  The  judgment  rendered  upon  a  gamîshee'B  déclara- 
tion of  mdebtedness  is  équivalent  to  a  judicial  assignment 
to  ihe  seizing  creditor  of  the  judgment  debtor^s  title  of  debt^ 
and  effects  subrogation.    6  L.  C,  R.  170-1. 

1.  A  areditor  oannot  reooyer  against  hia  debtor,  if  the  latter  bave 
been  oondemned  as  gamiahee  in  another  case  in  which  the  creditor  is 
défendant,  and  that  more  espeoially  wben  he  bas  oommenced  to  satisfy 
the  judgment  rendered  against  him  as  sach  gamishee.  Parent  y.  Taibot, 
UL.O.R  127,  0.0.  1863. 

2.  The  serrice  of  a  pétition  by  a  parly  not  in  the  cause  on  the  attor- 
neya  of  the  plaintiff  who  obtained  the  judgment  condemning  the  gar- 
niahee  to  pay  plaintiff  a  certam  sum  of  money,  ^«king  for  a  spécial 
order  to  prevent  the  gamishee  paying  over  the  amount,  is  bad.  B(Hf(h 
Y.  Lacroix  et  al.,  é  Boîiand  é  Duprey,  21  L.  0.  J.  307,  1  Legai  New$y 
212,  8.  0. 

C96w  The  seizing  party  must  déclare  within  eîght  days 
whetherhe  inteçds  contesting  the  gamishee's  déclaration, 
unless  a  further  delay  be  granted  to  him  by  the  court  or 
judge,  and  he  must  at  the  same  time  file  his  grounds  of  con- 
testation, after  serving  them  upon  the  gamishee,  and  noti- 
fying  the  latter  to  answer  the  same  within  the  same  delay 
as  is  allowed  for  answering  exceptions  and  pleas. 

He  cannot,  howeyer,  forfeit  his  right  to  contest  without 
an  order  of  the  court  to  that  effect     98^  RvZe  of  P, 

L  A  contestation  by  the  plaintiff  of  the  dedaration  of  the  gami- 
shee on  an  attachment  after  judgment  will  be  rejected  if  not  made 
within  eightdays.  AToMon  e<  al  y.  Taué  étal,  é  Taasi,  6  L.  C  R.  71,. 
&  0.  1866. 

2.  Where  the  plaintiff  after  the  expiration  of  eight  days  allowed  to 
contest  the  déclaration  of  the  tiers  sa/iai  made  motion  that  the  tierê^ 
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«om  be  ordered  to  make  a  new  deoUration — HM,  to  be  too  late,  and 
diamiBsed  with  oosta.  Wanier  v.  Blamehard  é  The  Mayor  et  oL,  2  L.  C. 
J.  73,  S.  0. 1857. 

Z,  Aoeording  to  the  98th  rôle  of  pracdce  a  oonteatatÂon  of  tlie  daola- 
yatioii  of  the  ganûahee  cannot  befiledafter  eight  days  from  the  making 
^  the  déclaration.     Bruneauy.  Charleboii,  3  L.  C.  J.  66,  Q.  B.  1857. 

4.  Held,  that  possession  taken  by  the  plaintiff  of  the  debtor's  pro- 
perty  in  the  hands  of  the  gamishee  was  a  matter  whioh  shonld  be 
bronght  into  discussion  by  the  contestation  of  the  gamishee's  declaïa- 
tion,  and  as  that  possession  was  in  fraud  of  the  ereditors,  the  plaintiff 
was  liable  to  pay  to  the  oreditora  the  foll  value  of  the  property.  MaïU- 
gomesy  db  Price,  3  R.  L.  458,  K.  B.  1830. 

697.  In  other  respects,  contestations  of  gamishees'  décla- 
rations are  subject  to  the  same  mies  as  those  of  ordinaiy 
suits. 

1.  Where  exception  to  the  f  orm  was  filed  against  a  writ  of  attach- 
ment  on  the  ground  that  it  had  been  returued  the  day  after  the  retom 
day,  and  motion  was  made  to  reject  the  exception — Hdd,  that  the 
attachaient  after  jfdgment  was  in  the  nature  of  an  exécution  and  oonld 
not  be  attacked  in  that  way.  MxÀion  v.  BwmmghB  A  The  Bodb  of 
Montréal,  3  L.  0.  J.  93,  S.  0.  1858. 

2.  And  where  the  défendant  subsequentiy  moved  to  quash  the  same 
writ  of  attachment— HeZd,  that  the  irregularities  oomphûned  of  oonld 
not  be  tried  by  motion,  which  was  accordingly  dîsmissed.  Ib.  3  L.  C. 
J.  97,  8.  C. 

3.  A  dcfendant  may  contest  an  attachment  after  judgment  as  an 
action,  without  affidavit.  (yNeil  y.  Fantait^  é  FUion,  1  Q.  L.  R 
222,  8.  0.  1876. 

4.  The  court  cannot  look  into  accounts  between  the  gamishee  and 
a  party  not  in  the  record  in  order  to  détermine  what  may  be  due  by 
the  gamishee  to  the  défendant.  Ireland  v.  Chregory  <h  Mith,  2  L.  C. 
L.  J.  132,  S.  0.  1866. 

698.  Besides  the  things  enmnerated  in  articles  557  and 
558,  the  following  are  also  exempt  from  seizure  : 

Pay  and  pensions  of  persons  belonging  to  the  Army  or  to 
the  Navy; 

Salaries  of  public  officers  ; 
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Contingent  émoluments  and  fées  due  to  ecclesiastios  and 
ministers  of  worship,  by  reason  of  their  actual  services,  and 
the  ineome  of  their  clérical  endowment 

{The  salary  of  school  teachers.] 

Pothwr,  Proc., 186-7;  C.  P.  G.  580. 

88  Vict  c.  12  (Que.)  : 

1.  In  future,  the  salariM  due  and  to  become  due  of  ail  public  servants 
or  emplojfîea,  in  the  Province  of  Québec,  shall  be  liable  to  seizure 
in  the  propi>rtioiiÉ'  Icereinii-fter  set  forth,  for  any  debt  incurred  aub- 
fleqnentlj  to  th@  comlng  into  force  of  tliis  Act,  notwithstaading  any 
proTisian  U>  thp  conti^ry  contained  in  articles  568  and  628  of  the  code 
of  dril  procédât  Q^Li^wer  Canada. 

2.  The  porlioQB  of  such  salaries  liable  to  seizure  shall  be  : 

(1.)  A  6lth  of  every  monthly  salary /not  exceeding  one  thousand  dol- 
lars per  annum  ; 

(2.)  A  fourth  of  every  monthly  salary,  exceeding  one  thousand  dol- 
lars but  not  exceeding  two  thousand  dollars  per  annuin  ; 

(3)  A  third  of  every  monthly  salary,  exceeding  two  thousand  dol- 
lan  per  annum. 

3.  The  seizure  of  each  sueh  portion  of  the  said  salaries  shall  be  made 
and  adjudicated  upon  in  the  manner  usual  in  relation  to  attaohmeftis 
by  gamiahment  after  judgment,  before  any  compétent  court 

4.  A  oopy  of  the  writ  of  attachment  shall  be  served  upon  and  left 
with  the  head  or  deputy-head  of  the  department  or  office,  in  which  the 
public  servant  or  employée,  défendant,  is  employed  and  paid. 

The  bailiff  or  seizing  officer  must  endorse  on  such  copy  à  déclara- 
tbn  of  the  day  of  service  and  affix  his  signature  at  the  f oot  of  such 
déclaration. 

5.  The  head  or  deputy-head  of  the.  department  or  office,  in  which 
the  salary  attached  by  gamishment  is  paid,  in  Ueu  of  making  a  décla- 
ration imder  oath,  shall  make  a  report  to  the  court  under  his  signa- 
tare,  establishing  the  amount  of  the  salary  due  at  the  time  of  the 
service  of  the  writ  of  attachment  and  the  amount  of  the  salary  to  be- 
come due  each  month,  if  such  servant  or  employée  continues  his  em- 
ployment  under  the  same  conditions. 

6.  Notwithstanding  what  précèdes,  it  shall  be  lawful  for  any  creditor 
of  any  public  servant  or  employée  before  entering  an  action  or  issuing 
s  writ  of  attachment  by  gamishment,  to  produce  a  swom  statement 
of  his  debt  or  a  copy  of  judgment,  at  the  office  or  department  in 
which  such  public  servant  or  employée  reçoives  his  salary. 
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If  SQoh  public  aeryant  or  employée  aoknowledgeB  himself  to  be  in- 
debted  in  the  sum  demanded,  and,  in  wiiting,  autiiorizet  tbe  payment 
thereof  ont  of  the  portion  of  bis  salary  liable  to  seizure.  the  head  or 
depaty-head  of  snoh  office  or  department  Bhall  pay  the  creditor  ao- 
oording  to  the  authorization,  at  eaoh  period  of  payment  of  salaries. 

If  seyeral  oreditora  présent  thernselyes  at  the  same  time,  they  ahall 
be  paîd  concurrently^  in  proportion  to  their  daims. 

7.  Nothing  in  the  preceding  section  shall  hâve  the  effect  of  prevent- 
ing  the  attaohment  by  gamishment  of  the  part  of  the  salary  liable  to 
seiznre  nnder  section  one  of  this  Act  ;  and  in  the  event  of  such  ai- 
tachment,  the  authorîzation  given  under  the  preceding  section  shall 
become  null  and  of  no  efiect. 

1.  An  attachment  by  gamishment  of  money^  in  Ae  hands  of  the 
revenue  inspecter  belonging  to  the  défendant  as  an  Informer  under  the 
revenue  laws  was  dismissed.  Lederc  v.  Caron  éc  lAimMin/t^  8  L.  0.  B. 
287.  C.  C.  1868. 

2.  Money  in  the  hands  of  the  offîcers  of  the  Admiralty  oannot  be 
attaehed.     PetratiZe  v.  MeCaHhy,  3  Rev.  de  L^.  306,  K  B.  1816. 

8.  Under  a  judgment  against  a  défendant  it  was  sought  to  attadi  a 
pension  granted  to  her  as  widow  of  a  pilot,  from  what  is  known  as  the 
**  Decayed  PUoto'  Fund "— Heli,  to  be  exempt.  Ldievre  et  ol.  v.  Ba%U 
lofrgwn  es  The  Trimty  Houêe,  3  L.  0.  R.  420,  G.  0. 1853. 

4.  Moneys  payable  on  aocount  of  a  contract  pending  with  the  War 
Department  for  érection  of  fortifications  in  this  province  are  not  liable 
to  attachment.  FitU  v.  PUon  étal,  d:  H.  AT.  Seertta/ry  of  State  far  ike 
WarDe^ffortmentetal.,  13  L.  0.  J.  166,  S.  C.  1869,  <£;12  L.  C.  J.  289, 
S.  C.  1868. 

6.  No  attachment  in  the  hands  of  the  Secretary  of  War  will  lie  un- 
der any  circumstances.    Ib. 

6.  Pensions  granted  to  iniîrm  pilots  under  45  Gfeo.  3,  o.  12,  ss.  11 
and  12  Yict.,  c.  114,  s.  61,  are  not  seizable.  Shaw  v.  Bou/rget  as  The 
Oorporatvm  of  PUoU,  4  Q.  L.  R.  181,  C.  0. 1878. 

7.  The  salary  of  an  officer  of  the  Inland  Revenue  cannot  be  seized  in 
the  hands  of  the  collecter  of  luland  Revenue  having  an  office  in  the 
Oity  of  Montréal,  because  he  is  not  the  head  or  tne  deputy-head  of 
department  but  a  mère  einployee  himself.  Evans  et  al.  v.  Hudon  S 
Browne,  22L.  C.  J.  268,  S.  0.  1877. 

8.  The  exemption  from  seizure  of  the  salaries  of  public  employées 
is  a  matter  of  public  order,  and  the  Législature  of  the  Province  of 
Québec  has  not  the  power  to  déclare  the  salaries  of  employées  of  the 
Fédéral  govemment  seizable.     Ib. 
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I.  If  a  gamishee  déclares  Uiat  he  bas  in  his  possession 
moveable  effects,  the  judgment  orders  that  they  shall  be 
sold,  and  the  gamishee  is  bound  to  deliver  them  to  the  offi- 
cer  chaiged  with  selling  them. 

If  the  gamishee  bas  in  his  bands  negotiable  paper  or  titles 
of  debt  payable  to  bearer,  he  may  be  condemned  to  deposit 
them  in  the  prothonotary's  office,  or  to  deliver  them  to  a 
person  named  by  the  court,  according  to  circumstances. 

lPig.660;  11  L.C.R.28^. 

1.  ApljMntifF  oannot  by  motion  after  the  issue  of  a  writ  of  MÏm  arrêt 
ttk  ihat  the  gamishee  be  ordered  to  pay  over  the  amount  attached  in 
déduction  of  his  daim  against  the  défendant.  Februyer  t.  I^oirier  é 
Decaré,  7  L.  0.  J.  44,  S.  C.  1863. 

2.  Where  the  gamishees  made  a  déclaration  that  the  défendant  had 
depoeited  with  them  three  debentures  of  the  city  of  Hamilton,  &o.,  it 
wu  ordered  that  the  gamishees  do  deposit  the  same  in  the  hands  of  the 
prothonotary  within  fifteen  days  after  service  apon  them  of  the  judg- 
ment, to  abide  the  décision  of  the  court  Ferry  y.  Milf\6  db  The  (hUario 
Btmk  é  Mûne,  6  L.  0.  J.  301,  S.  G.  1862. 

3.  When  a  plaintiff  who  has  obta'ued  judgment  against  a  garaishee 
neglects  or  refuses  to  enforce  payment  from  him,  the  défendant  will  be 
empowered  to  cause  the  issue  of  a  writ  of  exécution  for  the  leyy  of  the 
smount  due  by  the  gamishee,  which  amount  will  be  held  by  the  sheriff 
subject  to  the  order  of  the  court.  The  Québec  Bamk  y.  Stuart  ei  al,  é 
The  Québec  Fvre  ^«mt-atice  €^.,  14  L.  C.  R.  101,  S.  0.  1863. 

4.  Where  moneys  attached  by  a  writ  of  eaisie  arrêt  avant  jugement 
baye  been  depoeited  in  the  hands  of  the  prothonotary,  an  officiai  assi- 
gnée has  a  right  to  claim  them  as  tiers  opposant,  in  which  case  the 
plaintiff  has  only  a  lien,  for  costs  up  to  the  date  of  the  publication  of 
the  attachment  in  insolvency  under  which  the  assignée  was  appointed. 
Maefarlane  et  al,  y.  Bell  é  Dougall  et  al,  db  Bum,  10  L.  G.  J.  26,  S. 
C.  1866. 

5.  A  tiers  saisi  who  refuses  to  deliyer  up  articles  seized  in  his  pos- 
session is  guilty  of  contempt.  Ferguson  y.  MiUar  db  Hooker,  3  Rey. 
deL^305,  K.  B.  1813. 

6.  Where  a  person  upon  whom  a  writ  of  attachment  en  mai/n  tierce 
had  been  seryed,  dedared  on  oath  that  he  had  nothing  in  his  posses- 
non  belonging  to  the  défendant,  but  afterwards,  when  ezamined  as  a 
witness,  admitted  haying  a  number  of  articles  of  yalue— Heict,  that  he 
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was  boond  to  give  a  detailed  atatement  <Â  the  value  of  anch  artides, 
and  must  be  condenmed  aa  the  penonal  debtor  of  the  plaintifT  to  the 
extent  of  their  value.  Or<Mvt  et  al  y.  TecLsd  <k  McShane,  17  L.  C.  J. 
163,8.0.1873. 

680.  The  proceecU  of  the  sale  of  such  moveable  affecta 
are  afterwards  distributed  in  the  same  manner  as  other 
moneys  levied  iinder  exécution  against  moveables.  1  Pig.  664. 

681.  If  a  gamishee  déclares  that  he  is  not  indebted,  and 
he  cannot  be  proved  to  be  so,  the  court  orders  him  to  be 
discharged  firom  the  seizure,  and  oondemns  the  seizing  party 
to  pay  the  costs. 

Pothier,  Proc.  176. 

SECTION.   V. 
OF  EXECUTION  UPON  TMMOVEABLES. 

§  1.  Of  the  aeizure  of  vm/moveahles  va  execviian. 

6S9.  The  seizure  of  immoveables  can  only  be  made 
against  the  judgment  debtor,  and  he  must  be,  or  be  reputed  to 
be,  in  possession  of  the  same,  a/nvmo  domvrd. 

No  seizure  can  be  made  of  immoveables  declared  by  the 
donor  or  testator  thereof,  or  by  law,  to  be  exempt  from 
seizure. 

Constituted  rents  representing  seigniorial  dues  are  seiaed 
and  sold  with  the  formalities  prescribed  by  the  Act  27-28 
Vict.  ch.  39. 

1.  The  railway  of  an  inoorporated  oompany  cannot  be  seued  in  exé- 
cution of  a  judgment,  or  sold  at  Bheriif  sale.  The  Co,  of  JDrumtnond  ▼. 
The  a<mlh E,  E,  Co.  cmdThe8o%dh B.KCo.€mdThe Oo. of  Drwnnumd, 
22  L.  C.  J.  26,  S.  0. 1878. 

2.  A  sheriff  aoting  under  spécial  instructions  from  the  attomey  of  a 
seizing  creditor  and  without  malice,  seized  the  land  of  aeveral  parties 
not  in  the  case.  Oppositions  were  filed,  and  maintained  with  ooats  for 
the  payment  of  which  the  sheriff  was  held  responaible.  McDomM  ▼. 
TaM,  2  R.  C.  475,  a  C.  R.  1872. 
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t.  The  seizore  of  immoveables  can  pnly  be  made  in 
virtue  oi  a  wiii,  dothed  with  the  same  fonnalities  as  writa 
of  exécution  against  moveables,  ordering  the  sheriff  to  seize 
the  immoveables  of  the  défendant  and  to  sell  them  in  satis- 
faction of  the  condemnation  pronoimced  against  him  in  prin- 
cipal, interest  and  costs. 

The  date  of  the  judgment  must  be  insei*ted  in  or  written 
and  certified  upon  the  writ,  nnder  the  signature  of  the  pro- 
ihonotary. 

Ezceptional  provisions  regolate  the  sale  of  immoveables 
for  the  payment  of  mimicipal  taxes  and  assessments.  26 
Qeo.  III.  c.  2,  «.  30  ;  a  S.  L.  G.  c.  83,  88. 139-140. 

6S4.  [The  writ  is  addressed  to  the  sheriff  of  the  district 
in  which  the  immoveables  belonging  to  the  judgment  debtor 
are  situated,  ând  is  executed  by  the  sheriff  himself  or  by 
one  of  his  officers.]     G.  S.  L.  G.  c.  83,  «.  40  ;  12  X.  C.  M.  403.  , 

<ISff.  When  any  of  the  immoveables  to  be  seized  is  situ- 
ated  at  more  than  nine  miles  from  the  place  where  the  writ 
of  exécution  issues,  the  sheriff,  upon  the  written  demand  of 
the  cteditor  or  of  his  attomey,  is  bound  to  employ  for  mak- 
ing  the  seizure,  the  publications  and  the  adjudication,  such 
bidliff  residing  in  the^locality  in  which  the  immoveable 
is  situate  as  the  creditor  indicates,  and  in  such  case  the 
sheriff  is  discharged  from  any  liability  resulting  from  the 
aets  of  such  bailiff,  and  the  seizing  creditor  becomes  alone 
responsible.  The  seizing  creditor,  in  order  to  avoîd  costs, 
may  also  undertake  the  transmission  of  the  documents  be- 
longing to  the  exécution,  and  the  bailiff  is  bound  to  retum 
them  to  him,  and  on  doing  so  is  discharged  firom  any  consé- 
quent responsibility. 

The  other  provisions  of  article  555  apply  likewise  to  writs 
of  exécution  against  immoveables.    27-28  Vict.,  c.  39,9.  12. 

8S6.  WheQ  an  immoveable  is  situated  partly  in  the  dis- 
trict in  which  the  judgment  was  reudered  and  partly  in 


Digitized  by 


Google 


:336      OF  EXECUTION  UPON  IMMOVSABLES,  ABTS.  63^-638. 

another,  it  may  be  whoUy  seized  in  exécution,  in  the  same 
manner  as  if  it  were  whoUy  in  the  district  in  which  the 
judgment  was  rendered. 

687.  Before  proceeding  to  seize  immoveables,  the  seizing 
officer  calls  upon  the  défendant  to  dedare  and  specify  his 
immoveable  property,  except'the  case  of  immoveables  sur- 
rendered  in  a  suit  and  the  cases  mentioned  in  article  641  ; 
and  upon  his  fetilure  so  to  déclare  and  specify,  the  executing 
officer  may  seize  the  property  in  possession  of  the  defen- 
•dant,  at  the  risk  and  péril  of  the  latter.  C.  S.  L.  0.  o.  85, 
«.5. 

» 

638.  The  seizure  of  immoveables  isrecordedby  minutes, 
which  must  contain  : 

1.  Mention  of  the  title  under  which  the  seizure  is  made  ; 

2.  Mention  of  the  défendant  having  been  called  upon,  as 
*  required  by  the  preceding  article  ; 

3.  A  description  of  the  immoveables  seized,  indicating  the 
city,  town,  village,  parish  or  township,  as  well  as  the  street, 
range  or  concession  in  which  they  are  situated,  and  the  num- 
ber  of  each  immoveable,  if  there  exists  an  officiai  plan  of 
ihe  locality  ;  if  not,  it  must  mention  the  coterminous  lands  ; 

If  the  property  to  be  seized  consists  of  incorporeal  rights, 
such  as  rents,  leases,  or  other  real  charges,  mention  must  be 
made  of  the  title  under  which  they  ari3  due,  with  a  descrip- 
tion as  above  mentioned,  of  the  real  property  charged  with 
ihe  same  ; 

4.  Mention  that  the  minutes  are  made  in  duplicate,  and 
that  one  duplicate  thereof  has  been  delivered  to  the  judg- 
ment debtor,  either  personally  or  at  his  actual  or  légal  domi- 
«Ue.  SL.C.R  299;  C.  S.  L.  C.  c.  37,  a.  74,  §  4;  Pothier, 
Proc,  190-1. 

1.  In  conaequence  of  a  derical  error  committed  in  the  seizure  of  im- 
moyeables  by  the  sheriff,  a  pétition  to  annal  the  sale  piesented  by  the 
.$a%9i  waa  granted  with  coets  against  the  sheriff.  Baudry  y.  Baymond. 
14  L.  C.  J.  112,  S.  C.  1869. 
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2.  In  the  case  of  the  seizure  of  real  estate  it  is  not  necessary  to  men- 
tion iQ  the  procU-verbal  and  notices,  the  contents  of  the  property 
seized,  and  in  the  case  submitted,  the  respondent  havinp;  sold  the 
real  estate  mentioned  without  having  mentioned  its  contents,  oould 
not  nrge  the  absence  thereof  in  the  procès-verhàL  Berthdoi  y.  Ovy  et 
al.,  8  L.  0.  R.  299,  &  2  L.  C.  J.  166  Q.  B,  1858. 

3.  It  is  not  necessary  that  the  procès-verbal  of  seizure  of  immoveables 
shonld  be  made  and  signed  on  the  place  where  the  immoyeables  are 
sitoated,  but  it  may  be  legally  made  at  thé  domicile  of  the  saisi. 
Sènéctd  y.  Vienne  éb  Vienne,    3  R.  L..523,   S.  0.  R.  1871. 

4.  The  absence  of  a  witness  to  the  seizure,  the  want  of  an  élection 
of  domicile  by  the  party  seizing  and  by  the  bailiff,  the  omission  to 
State  whether  the  sale  was  effected  bef ore  or  after  twelye  o*clock,  and 
that  demand  of  payment  was  made  at  the  time  of  the  seizure,  were  not 
hdld  Buffident  to  inyalidate  the  seizure.  Boyer  y  Sloame  6^  a/.,  2  L.  0. 
R.  53,  S.  C,  1852. 

639.  The  seizing  party's  domicile  is  elected  at  the  sher- 
iflTs  office,  without  its  being  necessary  to  elect  another  or  « 
to  mention  it  in  the  minutes. 

640.  The  judgment  debtor,  as  well  as  his  seizing  creditor, 
may  cause  the  ground  rents  and  charges  upon  the  immovea- 
bles seized  to  be  mentioned  in  the  minutes  ;  but  it  is  not 
necessary  to  mention  rents  established  in  rédemption  of 
seigniorial  rights,  and  any  oppositions  filed  for  that  purpose 
cannot  retard  the  sale,  but  must  be  retumed  by  thé  sheriff, 
and  no  costs  can  be  obtamed  thereon  by  the  opposants. 
C.  flf.  L.  a  c.  41,  88,  54,  65  ;  o.  85,  s.  6,  §  2. 

6tt  No  minutes  are  necessary  in  suits  instituted  by 
building  societies  for  bringing  to  sale  the  immoveables  sub- 
ject  to  their  hypothec  or  right  of  pledge,  nor  in  the  case  of 
article  907.    C.  8.  L.  C.  c.  69,  8. 14,  §  2. 

649.  [When  the  sheriff  has  seized  an  immoveable  upon  a 
défendant,  he  cannot  seize  it  again  at  the  suit  of  another 
creditor,  or  of  the  same  creditor  for  another  debt,  as  long  as 
the  first  seizure  subsists  ;  but  he  is  bound  to  note  any  sub- 
séquent writ  of  exécution  as  an  opposition  for  payment  upon 
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the  first  writ  ;  and  in  such  case  the  first  seîzure  cannot  be 
abandoned  nor  suspended,  except  in  conséquence  of  opposi- 
tions applicable  as  well  to  the  seizing  creditor  as  to  those 
whose  writs  of  exécution  bave  been  noted  as  oppositions,  or 
with  their  consent,  or  by  an  order  of  a  judge.]  9  L.  C.  iî. 
69,  456. 

1.  Where  a  writ  of  exécution  is  presented  to  the  sheriff  againat  the 
curator  of  a  substitution,  while  the  goods  of  the  substitution  are  under 
seizure  on  a  previous  writ  against  the  institute,  the  sheriff  must  note 
this  seoond  writ  as  an  opposition  dfin  de  coiiserver,  Wilsan  y.  Leblanc 
é  Doutre  et  al,  <fc  LebUmc  et  al,,  16  L.  C.  J.  209  S.  C.  R.  1872. 

2.  Where  two  exécutions  issue  at  the  suit  of  différent  parties  against 
the  same  défendant,  différent  procès  verbanx  must  be  made  by  the 
sheriff  for  each  seizure,  and  he  cannot  unité  both  seizures  in  one  procès 
verbal.  Sanderson  v.  B(yy  db  Boy,  3  L.  C.  J.  119,  S.  C.  1868  ;  Paltiser 
é  Boy,  4  L.  0.  J.  208,  9  L.  C.  R.  456,  Q.  B.  1859. 

643.  [In  the  event  of  the  seizing  creditor  abandoning 
the  seizure,  or  receiving  payment  of  his  daim,  the  sheriff  is 
bound  to  continue  the  proceedings  in  the  name  of  the  seizing 
creditor  and  at  the  cost  of  the  judgment  creditors  whose 
writs  hâve  been  noted,  in  order  to  satisfy  the  claims  speci- 
fied  in  the  subséquent  writs  of  exécution,  provided  the 
seizure  was  made  with  ail  requisite  formalities.] 

1  Z.  G.  R.  95  ;  Pothier/Proc.  210  ;  1  Pig,  756. 

644.  From  the  moment  that  immoveables  hâve  been 
seized,  the  debtor  cannot,  on  pain  of  nullity,  alienate  them. 

The  aliénation  avails,  however,  if  the  seizure  is  declared 
nuU,  or  if,  before  the  dày  fixed  for  the  sale,  the  purchaser 
or  the  debtor  pays  into  the  hands  of  the  sheriff  a  sufficient 
sum  to  discharge  the  claims  of  the  creditor  in  whose  name 
the  seizure  was  effected,  as  well  as  the  claims  of  any  credit- 
ors whose  writs  of  exécution  hâve  been  noted,  and  the 
amount  thus  deposited  is  forthwith  paid  by  the  sheriff  to 
the  creditors  entitled  to  it.  C,  S,  L,  0.  c.  47  ;  C.  P.  a 
686-7. 
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64ff .  The  immoveables  seized  remain  in  possession  of  the 
judgment  debtor  iintil  the  adjudication. 

[But  if  the  sale  is  prevented  by  any  opposition,  the  seiz- 
ing  creditor  may,  according  to  circumstances,  and  in  the 
discrétion  of  the  court,  obtain  the  appointment  of  a  sequea- 
trator  to  receive  the  rents,  issues  and  profits  of  the  immove- 
ables.]    Ord.  1626,  art.  157  ;  1  Pig,  755  ;  C.  P.  C.  685. 

646.  The  judgment  debtor  eannot,  nor  can  any  other 
person,  eut  timber  on  the  property  seized,  or  in  any  manner 
deteriorate  the  same,  on  pain  of  being  imprisoned  for  a  term 
not  exceeding  six  months,  under  a  rule  of  court  or  the  order 
of  a  judge  in  vacation.  O,  S.  L.  C,  c.  85,  s.  29  ;  C.  P.  C. 
683. 

647.  The  sheriff  may,  bef ore  seizing  immoveables,  exact 
from  the  party  who  places  the  writ  in  his  hands  the  sum  of 
four  dollars,  to  meetthe  firstexpenses  of  the  advertisements 
hereinafber  required.    (7.  8,  L.  C.  c.  85,  s,  6. 

§  2.  Of  advertisements, 

648.  The  sheriff  is  bound  to  advertise  in  the  Canada* 
Gazette,  in  the  French  and  English  languages,  three  separ- 
ate  times  within  the  space  of  four  months  irom  the  date  of 
the  first  publication,  the  sale  of  immoveables  «eized. 

The  advertisement  must  contain  : 

1.  The  number  of  the  cause  and  the  nature  of  the  writ, 
whàther  Jieri  fadas  or  any  other; 

2.  The  names  and  sumame  of  the  plaintiff  in  the  suit,  or 
if  there  are  several  plaintiffs,  a  désignation  of  the  first 
named  in  the  writ,  with  an  indication  that  there  are  others; 

3.  The  names  and  sumame  of  the  défendant  in  the  suit, 
or  if  there  are  several  défendants,  a  désignation  of  the  one 
fiist  named  in  the  writ,  with  an  indication  that  there  are 
others  ; 

*  Now  **  The  Québec  Officiai  Gazette,'*  31  F.  o.  13,  a.  4  {Que,), 
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If  the  plaintiff  or  défendant  is  acting  as  tutor  to  minors, 
it  is  sufficient  to  state  that  he  is  acting  as  tutor  to  the  minor 
children  of  the  deceased  person,  without  designating  the 
minors  by  name  ; 

4.  A  désignation  of  the  immoveables,  or  of  the  rents,  as 
the  case  may  be,  as  inserted  in  the  minutes,  of  the  charges 
therein  mentioned,  and  of  those  also  which  the  seizing  party 
has  requested  in  writing  to  hâve  inserted,  and  mentioning 
upon  which  of  the  défendants  the  property  is  seized  ; 

5.  The  time  and  place  atVhich  the  immoveables  or  rents 
will  be  put  up  for  sale  and  adjudged  ; 

6.  The  date  at  which  the  writ  of  exécution  is  retumable 
into  court. 

a  S.  L.  a  c.  86,  88.  4-6,  §2, 10,  11  &  Schedwle  A  ;  C.  P.  C. 
690-1-2-3-6. 

649.  The  advertisements  of  sheriff 's  sales  must  be  printed 
consecutively  and  be  preceded  by  a  notice  according  to  form 
34  in  the  appendix  to  this  code,  or  any  other  form  of  like 
effect.     a  S,  L.  C,  c.  85,  ScheàvUe  A. 


Form  No.  84. 

In  connection  with  article  649. 

Adveri/iaemeTit  of  Sheriff*8  8ale, 

Public  notice  is  hereby  given,  that  the  undermentioned 
lands  and  tenements  hâve  been  seized  and  will  be  sold,  at 
the  respective  times  and  places  mentipned  below.  Ail  per- 
sons  having  daims  on  the  same  which  the  registrar  is  not 
bound  to  include  in  his  certiiîcate  under  article  700  are 
hereby  required  to  make  them  known  according  to  law. 
Ail  oppositions  to  withdraw,  to  annul,  to  secure  charges,  or 
other  oppositions  to  the  sale,  except  in  cases  of  vendUiani 
eicp(ma8,  are  required  to  be  filed  with  the  undersigned,  at 
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his  office,  previously  to  the  fifteen  days  next  preceding  the 
daj  of  sale.  Oppositions  for  payment  may  be  iiled  at  any 
time  within  six  days  next  after  the  retum  of  the  writ. 

No.  Fieri  Fadas, 

A.  B.,  of  the  city  of  ,  in  the  county  of        ,  in 

the  district  of  ,  against  G.  D.,  of  ,  in  the 

county  of  ,  in  the  district  of  (as  the  case  may  he)^ 

(insert  the  description  of  the  land  or  other  immoveable  pro- 
perty,  tke  pa/rish,  seigniory  or  township,  and  the  county 
and  district  in  which  the  sa/me  is  situate,)  in 

the  county,  &c.,  bounded,  &c.    To  be  sold,  at  ,  on 

the  day  of  ,  at  o'dock  in  the  (forenoon)  ; 

the  said  writ  retumable  on  the  day  of  next. 


No.  Venditioni  Exponas, 

îfo.  Alias  fieri  fadas. 


A.  B.,  Sheriff. 


41Vict.,c.  16  (Que,): 
An  Act  to  provide  for  the  giving  notice  of  Sheriff  *s  sales  to  hypothe- 
oary  oreditors. 

(Assenied  to  9th  March,  1878.) 

Whsbbas  it  would  tend  to  increase  the  security  afforded  by  hypo- 
thecs  that  notice  of  advertised  Sheriff 's  sales  should  be  given  to  hypo- 
thecary  creditors  ;  Therefore  Her  Majesty,  by  and  with  the  advice 
and  consent  of  the  Législature  of  Québec,  enacts  as  follows  : 

L  Every  registrar  shall  keep  a  register  for  the  addresses  of  hypothe- 
cary  <areditors. 

2.  Any  hypothecary  creditor  or  any  transférée,  heir,  donee  or  lega- 
tee  of  a  hyi>othecary  creditor,  may  give  notice  to  the  registrar  of  the 
r^istration  division  wherein  the  immoveables  hypothecated  are  situate, 
of  his  address,  and  if  he  afterward  changes  lus  résidence  of  his  new 
address. 

The  registrar  shall  enter  such  address  in  the  register  of  addresses, 
and  shall  note  the  number  of  the  entry  of  the  same  in  the  index  to 
inunoveables  in  the  page  or  space  allotted  for  the  lot  or  sub-division 
hypothecated  in  favour  of  the  person  giving  the  notice. 
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3b  Within  one  month  after  having  adTortûed  the  sale  of  immoTea. 
blee,  the  sherifif  shall  apply  to  the  registrar  of  the  registration  diTiaicMi 
wherein  such  immoyeables  are  situaie,  for  a  list  of  the  addreMee 
which  may  hâve  been  notified  to  him  ;  and  the  registrar  shall  f orthwith 
transmit  suoh  list  to  the  Sheri£ 

4.  The  sheriff  shall  send  a  printed  copy  of  the  advertisement  pre- 
soribed  by  article  648  of  the  Gode  of  Civil  Procédure,  to  each  hypothe- 
caiy  créditer,  whose  address  is  given  in  the  list  fomished  by  the  regis- 
trar, through  the  post,  at  least  one  month  before  the  day  fixed  for  the 
sale. 

5.  The  omission  to  obtain  such  list  of  addresses  or  to  send  a  copy  of 
the  advertisement  to  ail  or  any  of  the  persons  whose  addresses  are 
given  in  a  list,  shall  not  invalidate  or  affect  a  sheriff 's  sale. 

6.  The  sheriff  and  the  registrar  shall  be  entitled  to  such  fées,  for  the 
performance  of  the  duties  imposed  by  the  preoeding  sections,  or  may 
be  estabUshed  by  order  of  the  Lieutenant-Govemor  in  Council. 

7.  The  person  giving  notice  of  his  address  shall  pay  the  registrar's 
fées,  and  shall  also  deposit  in  his  hands,  an  amount  eqnal  to  the  fées 
allowed  to  the  sheriff  for  the  notice  to  be  sent  to  such  person  ;  such 
amount  shall  be  paid  to  the  sheriff  by  the  registrar  when  he  transmits 
the  list  of  addresses. 

On  the  cancell&tion  of  an  hypothecary  claim,  the  deposit  shall  be 
ref  unded  ;  and  the  address  of  the  créditer  shall  be  struck  off  the  régis- 
ter  of  addresses. 

1.  The  sheriff  is  alone  liable  to  the  printer  for  the  price  of  the  adver- 
tisements,  as  there  is  no  oontract  between  the  printer  and  the  seizing 
creditor.    SUventon  et  al.  Y.BosUm  et  al.,  2  L.  G.  R.  17,  S.  G.  1851. 

650.  The  sheriff  must  also,  if  the  seizure  is  mode  in  a 
parish,  cause  the  advertisement  prescribed  by  the  two  pre- 
ceding  articles  to  be  published  and  posted,  on  the  third 
Sunday  before  the  day  fixed  for  the  sale,  at  the  door  of  the 
church  of  the  parish  in  which  the  property  seized  is  situ- 
ated,  immediately  after  moming  service.  Ç.  S.  L.  C.  c.  85, 
88.  4, 10  ;  27-28  Vict,  c.  39,  «.  1. 

1.  In  an  action  to  set  aside  a  sale  made  by  the  sheriff  on  the  ground 
that  the  formalities  required  by  law  précèdent  to  the  sale  of  immove- 
ables  had  not  been  observed,  that  the  announcement  had  not  been 
made  at  the  church  doors,  but  that  the  sale  having  been  first  stayed 
by  an  opposition  à  fin  de  charge  which  was  maintained,  the  property 
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was  rabeeqnently  sold  by  the  sheriif  with  the  ordinary  formalities, 
under  a  writ  of  vendUioni  exponas — HM,  confirming  the  judgmeni  of 
the  court  of  review,  that  the  plaintiff  having  known  ail  along  that  an- 
nooncement  had  not  been  made,  and  having  taken  no  prooeedings 
to  stop  the  sale,  had  waived  any  objection  that  he  might  hâve  had 
thereto,  and  had  no  right  of  action  afterwards  to  set  it  aside.  Bo%mer 
é  BnkA  <<  oZ.,  1  R.  L.  641  &  1  L.  C.  L.  J.  110,  Q.  B.  1865. 

2.  And  hMy  aUo,  that  the  failnre  or  neglect  to  make  the  announce- 
ments  at  the  ohnrch  doora  after  oppositions  filed,  is  not  a  ground  of 
absolnte  nnUity  of  an  exécution  in  erery  case.     Xbid, 

§  3.  Of  oppositions  to  the  seizure  and  saie  of  vmTnoveables, 

6SL  The  sherifi,  in  the  absence  of  any  consent  on  the 
part  of  the  seizing  creditors,cannot  stop  the  sale  of  immove- 
ables  except  upon  a  judge's  order,  or  upon  the  filing  of  an 
opposition,  accompanied  with  an  affidavit  on  the  part  of 
the  opposant  that  ail  the  allégations  in  the  opposition  are 
true,  to  the  best  of  the  déponents  knowledge  and  belief,  and 
tiiat  the  opposition  is  not  made  with  intent  unjostly  to  re- 
tard the  sale  but  solely  to  obtain  justice.  6  L.  C.  jB.  431, 
479;  7  L.  a  R.  130,8^iîuZ«  ofP. 

1.  In  default  of  obtaining  an  order  to  suspend  prooeedings,  preyious 
to  filing  an  opposition,  the  judgment  remains  executory,  and  the  de- 
fendant  is  obliged  to  pay  the  amount  within  the  delay  fixëd  by  law. 
MoUtwr  di  MoU^iflr  é  The  Attomey  General,  5  K.  L.  379,  S.  0.  1374. 

2.  A  judge  in  the  exercise  of  his  discrétion  may  grant  a  awrêû  of 
proçeediugs  under  exécution  for  the  purpose  of  allowing  an  appeal  to 
the  Priyy  OounciL  DeOaspé  et  aL  y.  Aaselvn  é  DeOaspi,  18  L.  0.  J. 
112,  S.  C.  1S73. 

3.  Where  a  creditor  of  the  plaintiff,  before  exécution  had  issued 
against  the  défendant,  caused  a  writ  of  attachaient  in  gamishment  to 
be  Berved  on  the  défendant — Held,  that  this  did  not  suspend  prooeed- 
ings under  an  exécution,  and  to  produce  that  effect,  the  défendant 
must  hâve  deposited  the  amount  of  the  judgment  with  interest  and 
cotts.    Dmernay  é  DessauHes,  4  L.  G.  R.  142,  Q.  B.  1851. 

4.  An  exécution  cannot  be  issued  on  a  judgment  rendered  against 
four  défendants,  if  one  of  them  hare  instituted  an  appeal,  and  such 
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appeal  is  Btill  pending.     Brush  et  al.  de  WUson  et  al.  6  L.  C.  R.  39,  S. 
C.  1866. 

6.  An  order  to  the  sheriff  to  suspend  ail  proceedings  on  a  writ  of 
fi.  fa.  de  terris  causes  the  writ  to  lapse.  Raivger  et  viré  Seymour  et  al. 
16  L.  C.  J.  42,  Q.  B  1872. 

6S9.  Every  opposition  to  the  seizure  and  sale  of  im- 
moveables  or  rents  must  be  filed  at  the  latest  on  the  fif teenth 
day  before  that  fixed  for  the  sale. 

No  opposition  filed  affcer  this  period  can  stop  the  sa'e  ; 
but  if  the  object  of  the  opposition  is  to  withdraw,  in  whole 
or  in  part,  the  immoveable  or  the  rent  under  seizure,  or  to 
impose  upon  the  purchaser  some  charge  which  would  be 
destroyed  by  a  sheriflTs  sale,  such  opposition  has  the  eflfect 
of  an  opposition  for  payment  out  of  the  moneys  levied. 

The  sherifi*in  ail  cases  is  bound  to  retumsuch  oppositions 
into  court     C.  S.  L.  C.  c.  85,  «.  15. 

1.  An  opposition  to  annul  the  seizure  of  real  property  çannot  be 
received  within  the  fif teen  days  fixed  for  the  sale,  even  with  the  order 
of  a  judge.     Le»pérance  é  Aîlard  et  rir,  1  L.  C.  R.  154,  Q.  6.  1851. 

2.  Where  an  opposition  à  fin  d^amfMiler  had  been  filed  to  the  sale  of 
an  immoveable  within  the  fifteen  days  preceding  the  sale,  and  the 
plaintiff  made  motion  that  the  opposition  be  dismissed  under  C.  S.  L. 
0.  cap.  86,  s.  15 — HM^  that  as  the  court  had  the  power  to  grant  the 
prayer  of  Im  opposition  thus  filed  the  motion  would  be  rejected.  The 
T^-utit  amd  Loan  Company  of  Upper  Canada  v.  J^dien  é  May  y  7  L.  C. 
J.  129,  S.  C.  1863. 

3.  An  opposition  produoed  too  late,  namely,  within  and  not  previous 
to  the  fifteen  days  next  before  the  day  fixed  for  the  sale,  may  be  re- 
jected upon  motion,  notwithstanding  that  such  opposition  has  been 
produced  with  the  order  of  the  judge  to  receive  the  same,  and  upon  the 
affidavit  of  one  of  the  opposants.  Joseph  é  DonneUy  é  Mmiahan,  12 
L.  C.  R.  106,  S.  C.  1861. 

6S3.  Notwithstanding  the  filing  of  any  opposition  to  the 
seizure  or  sale  of  immoveables  or  rents,  the  sheriff  is  bound 
to  continue  the  publication  hereinabove  prescribed  ;  but  he 
cannot  in  such  case  proceed  with  the  sale  without  an  order 
from  the  court. 
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Nevertheless  when  the  opposition  is  founded  upon  grounda 
which  only  go  to  reduce  the  amount  daimed,  the  plaintiff, 
upon  giving  the  opposant  notice  that  he  admits  his  opposi- 
tion, may  proceed  to  the  sale  in  conformity  with  the  con- 
clusions of  snch  opposition.     C.  S.  L,C.  c.  86,  «.  17,  §  3. 

SS4.  Every  opposition  must  be  delivered  to  the  sherifF, 
and  the  retum  of  its  service  upon  him,  if  it  is  i'equired,must 
be  made  at  the  foot  of  a  copy  thereof.  ^ 

654S.  Saving  the  provision  of  articles  652,  the  sheriff  i» 
bound  to  retum  into  court,  within  twenty-four  hours,  any 
oppositions  to  the  seizure  and  sale  duly  served  upon  him,. 
together  wîth  the  writ  of  exécution,  ail  his  proceedings, 
including  a  duplicate  of  the  advertisement  published  in  the 
Canada  Gazette*  and  a  certificate  of  the  oral  publication, if 
it  bas  taken  place.    Ihid,  a.  16. 

986,  Every  party  who  opposes  unsuccessf ully  the  sale  of 
an  immoveable  or  of  a  rent  under  seizure,  is  liable  towards 
the  party  seizing  and  the  défendant,  not  only  for  the  costs 
incurred  upon  his  opposition,  but  also  for  ail  damages  re- 
sulting  therefrom,  including  interest  upon  the  amount  due 
to  the  plaintiff,  for  the  time  during  which  the  sale  was  stop- 
ped.    Ibid,  e,  17. 

1.  To  file  an  imfouiided  opposition  afin  cPofmuier  is  a  false  plea  in- 
tended  to  impede  the  due  course  of  justice,  and  is,  therefore,  a  con- 
tempt,  and  attachment  may  be  granted  therefor.  Quirouet  v.  WiUon, 
3  Rev.  de  L^,  472,  K.  B.  181S  ;  Hunt  v.  PerrauU,  3  Rev.  de  Lég,  475, 
K.  B.  1820. 

2.  Where  the  opposant  had  filed  three  oppositions  consecutively,  and 
the  plaintiff  moved  for  a  rule  for  contempt  on  the  ground  that  the  op- 
positions were  filed  only  with  a  view  of  retarding  the  sale  of  the  pro- 
perty,  the  rule  was  granted  with  costs.  Thomas  v.  Pépin  é  Pépin,  5 
L  C.  J.  76,  C.  C.  1861. 


*  Now  "The  Québec  Offidal  Guette.'*    31  F.  c  13,  «.  4  {Que.). 
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Of  opposUiona  to  annvZ. 

6S7.  The  party  whose  immoveables  or  rents  are  seized 
may  oppose  the  seizure  or  the  sale  thereof,  wheiher  his  op- 
position be  f  ounded  on  matters  of  f  orm  or  on  matters  of 
substance. 

Third  parties  may  likewise  file  similar  oppositions  when 
they  hâve  an  actual  interest  therein.    Pothier  Proc.  206-7. 

1.  An  opposition  afin  d^wnwaler  alleging  a  previous  Beizore,  and  that 
saitU  nvr  saisie  ne  vaut^  will  not  be  set  aside  on  motion.  Frcuer  v. 
BwmMei/n  é  Bumgtein,  9  L.  0.  J.  215,  8.  C.  1865. 

2.  An  opposition  d^  éParwuler  may  be  dismissed  on  motion.  La 
BoAfigue  du  Peuple  et  Daouft  à:  Daoust,  9  L.  C.  J.  215,  S.  0.  1865. 

3.  Tbe  payment  of  an  amount  for  which  jndgment  bas  been  re- 
coyered,  made  anterior  to  such  jndgment,  may  be  sucoessfully  pleaded 
by  an  opposition  afin  (Tannuler  to  a  seizure  made  under  suoh  jndgment. 
Doyle  et  al,  <fc  Melver  et  al.  cfc  Mciver  et  al.,  19  L.  C.  J.  308,  S.  C.  R 
1875.     8ee  Arts.  555  and  581  on^e. 

4.  On  motion  to  reject  an  opposition — Held,  reversing  the  jndg- 
ment of  the  court  below,  that  an  opposition  afin  éPannuler  issued  ont 
of  the  Circuit  Court  does  not  require  to  be  registered  or  entwed  in  the 
books  of  the  court  before  it  is  placed  in  the  hands  of  the  baUiff.  Lct- 
mothe  Y.  Garceau,  13  L.  C.  J.  88,  Q.  B.  1862. 

6.  An  opposition  afin  (f  ontitiler,  for  want  of  a  procèê-verbcU  on  a  writ 
ofyîm/octcuagainst  immoveables  cannot  be  maintained.  Poser  y.  Les- 
périmce,  3  Rey-  de  Lég.  474,  K.  B.  1812. 

6.  A  jndgment  which  the  défendant  might  hâve  pleaded  by  way  of 
compensation  of  the  original  demand  cannot  be  receiyed  as  the  gronnd 
of  an  opposition  afin  éPann%der,  as  it  would  be  permitting  the  trial  of 
the  merits  de  novo.   MiviUe  y.  Fay,  3  Rey.  de  L^-  474,  K.  B.  1814. 

7.  An  opposition  afin  d^  annuler  cannot,  generally  speaking,  be  main- 
tained by  a  tiers  saisi.  Martel  y.  Constantin^  3  Rey.  de  L^.  475,  K. 
B.  1821. 

8.  One  jndgment  may  be  set  up  against  another  by  opposition  afin 
d^ annuler  for  payment  pro  twUo.  Frost  y.  Esson,  3  Rey.  de  Lég.  475, 
K  B.  1821. 

9.  An  opposition  cannot  be  maintained  on  the  gronnd  that  the  per- 
son  making  the  seizure  was  not  a  sherififs  bailiff,  where  the  writ  of 
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exécution  was  delivered  to  him  by  the  sheriff.    Frdeigh  y.  Seyfnowr,  8 
L.  C.  R.  256,  8.  0.  1868. 

10.  Where  opposition  afin  d'aninuUr  was  made  by  défendant  to  a 
wTÎt  of  vendUioni  exponcu  on  the  gronnd  that  there  waa  aheady  a 
seizore  of  the  gooda,  and  that  the  amount  claimed  by  the  writ  was 
more  than  waa  dne—HM,  that  it  muât  be  rejected,  aa  made  on  en- 
tirely  inaufficient  grounds,  and  that  the  only  question  was  whether  it 
oould  be  rejected  on  motion  instead  of  demurrer,  which  was  also  al- 
lowed.  McDonald  v.  Orenier  dt  Orûnier,  3  L.  C.  J.  72  &  9  L.  C.  R.  73, 
S.  C.  1868. 

11.  But  where  an  opposition  afin  d'arwuler  was  filed  on  the  ground 
that  an  amount  already  levied  on  a  previous  seizure  was  not  credited 
on  the  second  writ,  and  that  the  lots  seized  were  advertised  to  be  sold 
in  a  pansh  différent  from  that  in  which  they  were  situated,  the  oppo- 
sition on  both  thèse  grounds  was  maintained  with  costs.  Eriy  etvx,  é 
Jwld  eivird;  JiM  e<  vir.,  3  L.  C.  J.  73,  S.  C.  1858. 

12.  An  opposition  will  not  lie  which  is  based  on  averments  which 
hâve  been  already  set  up  in  a  previous  opposition  on  which  the  court 
has  decided.     jPoumter  y.  Ru9M,  10  L.  C.  R.  367,  Q.  B.  1860. 

Of  oppositions  to  mithdraw. 

6S8.  Oppositions  to  withdraw  may  be  filed  by  third 
parties  who  claim  as  their  property  part  of  any  immoveable 
or  rent  nnder  seizure.     Pothier,  Proc,  208. 

1.  On  the  contestation  df  an  opposition  àfi/n  de  distraire — Hdd,  that 
luch  an  opposition  may  be  filed  to  a  writ  of  venditioni  ea^fxmas  de  bonis, 
DeLisU  y.  CouvretU  &  CUment,  4  L.  C.  J.  84,  S.  C.  1869. 

2.  A  mère  allégation  in  an  opposition  à  fin  de  distraire  jbhat  the  tools 
seized  form  part  of  the  défendantes  implements  of  trade  is  insuffîcient 
to  maintain  such  opposition.  Ton  y.  &Oonnor  <fc  (yConnor  7  L.  C.  J. 
126,  C.  C.  1863. 

3.  If  theise  be  deliyery  of  moyeables  assigned  and  they  are  taken  in 
exécution  in  the  possession  of  the  assignor,  the  assignée  cannot  main- 
tain an  opposition  à  fin  de  distraire,  Hunt  y.  FerravUy  3  Rey.  de  Lég, 
476,  K.  B.  1821. 

4.  An  opposition  d^ii  de  distraire  cannot  be  filed  by  a  person  who 
has  made  himself  yoluntary  guardian  to  a  saisie  gagerie  of  the  effects 
claimed,  and  allowed  judgment  to  go  (without  opposition)  deelaring 
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the  saisie  good  and  valid.      Poirier  v.  Plouffe  d;  CcUvi,  21  L.  C.  J.  103, 
S.  C.  1877. 

5.  A  document  not  alleged  in  an  opposition  à  fin  de  distraire  and  not 
ptoduced  at  the  filing  of  the  opposition,  cannot  be  prpdnced  and  ôled. 
later. — Ibid. 

6.  An  opposition  afin  de  disftrtwre  to  a  seizure  of  moveables,  seized 
in  the  possession  of  the  party  condemned,  will  be  dismissed  on  motion, 
if  the  allégations  fail  to  set  ont  any  spécifie  title  and  do  not  set  up  a 
possession  in  the  opposants.  Dvhamel  et  al.  t.  Dudos  à:  DilcIos,  T.  S. 
é  PerreauU  et  vir,  21  L.  C.  J.  308,  S'.  C.  1877. 

Of  oppositions  to  seeure  charges. 

6tS9.  Oppositions  to  seeure  charges  may  be  filed  by  a 
third  party  when  an  immoveable  under  seizure  is  advertised 
to.  be  sold  without  mention  being  made  of  some  charge  with 
which  the  immoveable  is  burthened  in  his  favour,  and  f  rom 
which  it  might  be  discharged  by  a  sheriflTs  sale. 

Such  oppositions  are  unnecessary  and  cannot  be  received  : 

1.  For  the  purpose  of  securing  servitudes  ; 

2.  For  the  purpose  of  securing  dues  or  rents  created  in  the 
place  of  seigniorial  rights. 

0.  S.  L.  a  c.  36,  8.  37  ;  c.  41,  s,  54. 

1.  An  opposition  afin  de  charge  cannot  be  maintained  either  for  a 
constituted  life  rent  or  a  rente  constituée  perpétuelle.  Th^bodeau  v. 
Raymond  et  al,,  3  Rev.  de  Lég.  475,  K.  B.  1821. 

Of  oppositions  to  charges  upon  immoveables  vmder  seizure. 


Any  person  aggrieved  by  reason  of  an  immoveable 
being  advertised  as  subject  to  a  charge  which  préjudices 
his  claim,  may  file  an  opposition  to  the  end  that  the  pro- 
perty  be  not  sold  subject  to  such  charge,  unless  good  and 
sufficient  sureties  be  given  him  that  it  will  be  sold  at  a  suf- 
ficient  price  to  ensure  payment  of  the  amount  due  him, 

This  opposition  may  likewise  be  made  either  by  the  seiz- 
ing  creditor,  or  by  the  judgment  debtor  when  the  mention 
of  such  charge  has  been  made  without  the  participation  of 
the  opposant. 


Digitized  by 


Google 


VENDITIONI  BXPONAS,  ARTS.  661-663.  349 

§  4.  Oeiteral  provisiond. 

661.  The  proceedings  upon  oppositions  to  the  seizure  or 
sale  of  immoveables  or  rents  are  the  same  as  those  upon 
oppositions  to  the  seizure  or  sale  of  moveables. 

663.  When  oppositions  are  decided  before  the  day  fixed 
for  sale,  if  the  seizure  is  not  set  aside,  the  sheriff  on  the  day 
of  sale  may  proceed  upon  the  writ  in  acçordance  with  the 
judgment  of  the  court. 

But  if  the  oppositions  are  not  decided  until  after  the  day 
fixed  for  the  sale,  the  sheriff  can  only  proceed  to  sell  under 
a  writ  of  venditioni  exponas,  and  in  conformity  with  the 
conditions  therein  mentioned. 

a  S.  L.  a  c.  86,  «.  22. 

L  Whenthesheriff  hasnot  prooeeded  to  the  s&leof  immoveables  seized 
imder  a  fi,  fa.  de  terris  on  aooount  of  the  notioes  at  the  ohuroh-doors 
having  been  omitted,  the  plaintiff  may  proceed  to  the  sale  by  a  writ  of 
tend  ex,  without  renewing  the  advertisement  in  the  Offidal  Gkkzette. 
Where  the  défendant  knew  that  such  procédure  was  going  on,  he  sKould 
baye  opposed  the  sale.  Boutfier  y.  Brush,  10  L.  C.  J.  194,  1  L.  0.  L. 
J.  110,  S.  C.  R.  1866. 

663.  The  writ  of  veridUiord  eayponas  orders  the  sheriff  to 
proceed  with  the  sale  of  the  vmmoveahle  or  ofihe  rent  under 
seizwre,  after  a  publication  m  French  and  in  Engliah  at  the 
church  door,  on  the  third  Sunday  before  the  aaZe,  amd  two 
advertieeToenta  in  a  pvidic  newapaper,  with  the  formaUtiee 
preacribed  by  article  648. 

It  contains  moreover  such  other  conditions  as  the  court 
directs  respecting  the  sale  of  the  immoveable  or  the  rent. 
Ibid.  27-28  F.,  c.  39,  e,  1. 

UYicL,e.4(Que.): 

7.  The  first  paragn4>h  of  article  663  is  hereby  amended  so  as  to  read 
M  foUows  :  "  The  writ  of  vendUioni  exponcu  orders  the  sheriff  to  proceed 
"  with  the  sale  of  the  immoveable  or  of  the  rent  under  seizure  after  one 
"  publication  in  French  and  English  at  the  church  door,  on  the  third 
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"  Snnday  before  the  sale,  and  two  advertisements  in  the  Québec  Officiai 
'*  Gkhsette  ;  each  such  adveriisement  containing  the  information  re- 
<*  quired  by  article  648." 

1.  On  a  writ  of  venditioni  txponas  against  moveables,  it  is  not  neoes- 
sary  to  hâve  a  procès-verbal  de  recolement^  and  no  opposition  can  be 
maintained  grounded  upon  the  nnllity  of  such  prooeeding.  Letpèrance 
V.  Langevm,  1  L.  C.  R.  279,  S.  C.  1861. 

664.  When  ail  the  advertisements  and  publications  re- 
quired  by  law  upon  the  first  writ  hâve  been  duly  pubJished 
and  made,  the  exécution  o#  a  writ  of  vcTiditioni  exponae 
cannot  be  stopped  by  opposition,  unless  for  reasons  subsé- 
quent to  the  proceedings  by  which  the  sale  was  stopped  in 
the  fii'st  instance,  and  upon  a  judge's  order.  C.  S.  L,  C.  c. 
85,  8.  16,  §  2;  6L.a  R  428;  7  L.C.  R  130  ;  9  Z.  (7,  £. 
447  ;  10  L,  C.  R  333. 

34Vict,  c.4(Ct*e.): 

8.  '*  Article  664  shall  apply  to  exécutions  against  moveables.*' 

1.  An  opposition  to  a  writ  of  venditioni  exponas  will  be  rejected  on 
motion  if  filed  without  the  permission  of  a  judge.  The  Québec  Build- 
ing Society  é  AtUns  et  cd.  é  Athins  et  al,,  9  L.  C.  R.  447,  S.  0.  1859. 

2.  An  opposition  filed  by  a  défendant  to  the  sale  of  his  moveablea 
under  a  writ  of  venditioni  expona»  will  be  dismissed  on  motion  if  filed 
without  leaye  of  the  court  Bofiidxeau  et  al.  y.  Poutre  d:  PmUré,  6  L. 
C.  R.  72,  S.  0.  1866. 

3.  The  sherifif  cannot  suspend  proceedings  upon  an  opposition  to  a 
venditioni  exponas  without  a  judge's  order.  Bea/tiquaire  y.  DurreU  d: 
DurreU  et  al.,  1  L.  C.  L.  J.  93,  Q.  B.,  S.  C.  1866. 

4.  Where  a  railway  takeu  in  exécution  was  adyertised  under  a  writ 
of  venditioni  exponas,  and  the  défendant  obtained  an  order  of  the 
judge  to  stay  the  sale  on  the  ground  that  the  property  seized,  conaist- 
ing  of  real  estate,  en  roture,  should  be  sold  at  the  church  doors,  and 
that  the  whole  of  the  railway  should  haye  been  taken  in  exécution  at 
once,  the  opposition  was  rejected  on  the  ground  that  the  objection 
contained  in  it  might  haye  been  urged  by  an  opposition  filed  within 
the  ordinary  delay  to  a  writ  of  fieri  fcusias,  and  that  the  oonolusionB 
urged  were  inapplicable  to  a  sale  under  a  writ  of  venditioni  exponas, 
Abbott  y.  7^  Mon^eal  and  Bytown  Baihoay  Company,  1  L.  0.  J.  1 
cfc  6  L.  C.  R.  428,  8.  C.  1866. 


Digitized  by 


Google 


BIDDIKG  ANB  SALE,  ARTS.  662-667.  361 

6.  In  appeal— JTeZd,  that  an  opposition  ci  fin  âkiMWLUr  would  lie  to 
a  wrii  of  vefuJMmi  toepouM  in  certain  spécial  cases.  FownMer  à:  Bus- 
«a,  1  L.  C.  J.  118  &  7  L.  0.  R.  130,  Q.  B.  1867. 

6..  An  opposition  à  fi^  cPannuler  may  be  filed  to  a  wiit  of  veruiitioni 
exponcu  when  such  opposition  is  founded  upon  the  alleged  nullity  of 
the  writ  itself  or  the  irregnlarity  of  the  proceedings  thereon,  and  in 
snch  case  the  opposant  does  not  reqnire  the  order  of  a  jndge  before 
his  opposition  can  be  receiyed.  Aikins  et  al,  db  The  Qwbec  Bmlding 
Society,  10  L.  C.  R.  338,  Q.  B.  1860. 

§  5.  Of  biddvng  and  sale. 

6€5.  Bids  may  be  given  in  writing  at  the  sheriff 's  office 
at  any  time  after  the  seizure,  except  during  the  eight  days 
previous  to  the  day  fixed  in  the  sheriff 's  advertisement  for 
the  sale  of  the  immoveahle  or  rent,  either  npon  the  writ  of 
fieri  fadas  when  the  sale  has  not  been  stopped,  or  upon 
the  venditioni  exponas^  if  the  sale  was  prevented  from 
taking  place  according  to  notice  under  the  jieri  fadas.  27 
&  28  F.,  c.  39,  8.  4. 

€66.  Such  bids,  if  made  by  a  creditor  of  the  judgment 
debtor,  must  be  accompanied  with  an  affidavit,  swom  to  be- 
fore a  judge,  the  prothonotary,  a  commissioner  of  the  Supe- 
rior  Court,  or  before  the  sheriff,  who  is.  authorized  to  admin- 
ister  such  oath,  stating  the  nature  and  amount  of  his  claim, 
and  declaring  that  they  are  made  in  good  faith,  and  not  to 
delay  the  proceedings.     /Mcî.,  s.  2. 

667.  Such  bids  by  a  person  who  is  not  a  creditor,  must 
be  aooompanied  with  an  affidavit,  swom  to  in  the  manner 
stated  in  the  preceding  article,  stating  that  they  are  made 
in  good  faith,  and  not  for  the  purpose  of  delay ing  the  pro- 
ceedings ;  and  the  sheriff  may,  if  he  thinks  fit,  require  secu- 
rity  from  such  bidder,  or  a  deposit  of  a  sufficient  sum  to 
cover  the  costs  incurred  by  the  seizing  party  up  to  the  time 
of  such  bid,  and  the  costs  of  a  resale  upon  false  bidding,  in 
case  it  should  be  necessary.    Ihid,,  s.  3. 
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1.  A  promise  by  one  bidder  at  a  judioial  sale  to  snother,  to  pay  him 
a  sum  of  money  if  he  rehwis  from  bidding,  is  an  illégal  obligation. 
Perrault  v.  Couture,  16  L.  C.  J.  251,  S.  0.  1872. 

668.  Every  such  bid  must  be  in  writing,  and  must  in- 
dicate  : 

1.  The  name  of  the  case  in  which  it  is  made,  and  the 
names,  quality  and  résidence  of  the  bidder  ; 

2.  The  immoveable  or  rent  bid  upon  ; 

3.  The  amoirnt  offered. 

It  must  be  signed  "hy  the  bidder,  or  be  in  the  form  of  a 
notarial  original. 
Ibid,  §§  4,  5. 

1.  At  a  sale  under  efeontion  the  sheriff  oannot  oblige  a  bidder  to 
renew  the  déclaration  of  his  domicile,  etc.,  at  each  bid.  Morrison  t. 
Cyr  &  Perron,  14  L.  C.  J.  265,  S.  C.  R.  1870. 

2.  Nor  bas  the  sheriff  a  right  to  allow  a  contestation  of  such  déclar- 
ation made  by  a  bidder.    Ib. 

669.  The  sheriff  is  bound  to  endorse  on  each  such  bid 
the  date  of  its  filing,  and  to  retum  it  into  court  with  ail 
his  other  proceedîngs.    Ibid,  §  6. 

670.  The  sheriff  is  bound  to  fumish  the  officer  by  whom 
the  sale  is  to  be  made,  with  a  list  of  such  bids  as  hâve  been 
filed  under  the  provisions  of  the  above  articles.    Ibid,  §  12. 

671.  Immoveables  Tinder  seizure,  that  are  held  in  free 
and  common  soccage,  or  otherwise  than  en  roture  or  en 
frcmc  aUeu  roturier,  and  those  which  are  situated  in  the 
District  of  Gaspë,  under  whatever  tenure  they  are  held,  can 
only  be  offered  for  final  bidding  and  adjudication  at  the  re- 
gistry  office  for  the  registration  division  in  which  they  are 
situate. 

Those  which  are  situated  in  the  dty,  town,  or  chief -place 
where  the  sheriffs  office  is  kept,  or  within  the  suburban 
limits  (bemlieue)  thereof,  must  be  bid  upon  and  sold  at  the 
.sheriff's  office. 
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Ail  otber  immoveables  must  be  bid  upon  and  sold  at  the 
door  of  the  pansh  chiirch  of  the  locality  where  they  are 
situated.    C.  S.  L.  C.  c.  85,  a.  4;  27-28  F.  c.  39,  «.  3. 

1.  A  sale  of  an  immoyeable  by  the  sherifi^  in  a  district  other  than 
that  in  which  the  property  lies  is  null.  FhUlipa  é  /Son^ofT»,  6  L.  C. 
J.  252,  12  L.  C.  R.  408,  Q.  B.  1862. 

See  Fautexw  é  The  Montréal  Loan  é  M.  Oo.,  22  L.  0.  J.  282.  Q.  B. 
1878,  under  Ait.  ll^pott, 

672.  The  sale  cannot  take  place  on  a  Sunday,  on  pain  of 
nullity.     a  S.  Z.  C.  c.  23,  ».  1,  §  2. 

673.  On  the  day  and  at  the  place  appointed  for  the  sale, 
the  officer  conducting  the  same,  af  ter  reading  the  notice,  the 
charges  and  conditicms  of  the  sale,  and  the  bids  filed  in  the 
aheriflTs  office,  oflTers  the  immoveables  for  sale,  taking  as  an 
upset  price  the  highest  bid  £Qed  with  the  sheriff,  if  any  were 
80  filed.     27-28  F.  c.  39,  «.  4,  §  7. 

674.  No  bid  can  be  received  unless  the  bidder  déclares 
his  names,  quality  or  occupation,  and  résidence,  and  minutes 
are  taken  of  the  bids  received. 

Every  bid  implies^  an  undertaking  to  buy  the  property  at 
the  price  of  such  bid,  subject  to  the  condition  thatnohigher 
valid  bid  will  be  given. 

Pothier,  Froc,  218;  G  P.  C.  704;  HériG,  VU.  des  1mm. 
184-5. 

675.  The  conditions  of  the  sheriffs  sale  must  express  ail 
those  contained  in  the  preceding  article,  in  articles  687, 688, 
707,  708,  and  in  the  advertisements. 

676.  The  party  upon  whom  the  property  is  sold,  if  per- 
sonally  liable  for  the  debt,  cannot  become  purchaser  nor  bid, 
neither  can  the  persons  mentioned  in  article  1484  in  the 
Civil  Code,  nor  can  the  sheriff  or  other  officer  entrusted  with 
the  sala  PoiMer,  Proc.  218-220  ;  Héric.  Vte.  des  l7nm. 
180-1  ;  C.  P.  C.  71L 


Digitized  by 


Google 


354  SEIZUKE  OF  IMMOVEABLES,  AKTS.  677-682. 

•77.  Verbal  bids  may  be  made  by  proxy.  Potiiier,  Proc. 
223. 

•78.  The  officer  conducting  the  sale  must  require  from 
^  every  bidder,  before  he  reçoives  his  bid,  a  deposit  of  a  sum 
of  money  equal  to  the  costs  then  due  to  the  seizing  party 
upon  the  judgment  and  seizure,  in  the  following  cases  : 

1.  In  àll  cases  wherein  the  sale  has  been  stopped  by  an 
opposition  ; 

2.  In  cases  of  resale  upon  false  bidding,  if  the  court  has 
imposed  that  condition  at  the  instance  of  some  party  to  the 
suit,    a  S.  L  a  c.  85,  88.  18, 22. 

679.  The  court  may  also  order  such  deposit  or  payment 
in  any  case  where  the  party  seizing,  or  his  attomey,  déclares 
upon  oath  that  he  is  credibly  informed,  and  believes  that 
the  défendant,  with  a  view  to  retard  the  sale,  will  cause  the 
immoveable  to  be  adjudged  to  some  insolvent  or  unknown 
person.    Ibid  88.  18,  20. 

•80.  In  any  case  wherein  two  resales  upon  false  bidding 
hâve  taken  place,  the  court  may,  upon  application  of  any 
interested  party,  order  that  every  bidder  shall  be  required 
to  deposit  or  pay  a  sum  e^ual  to  one-third  of  the  debt  due 
to  the  seizing  party,  in  principal,  interest  and  costs,  but  not 
in  any  case  exceeding  four  hundred  dollars.    Ibid.  8.  20. 

•81.  In  the  cases  mentioned  in  the  three  preceding  arti- 
cles, the  officer  conducting  the  sale  may,  with  the  consent  of 
the  plaintiflf,  or  of  any  person  authorized  by  him,  receive  the 
bid  of  any  bidder  without  requiring  the  prescribed  deposit  ; 
and  such  consent  must  be  in  writing  or  given  in  présence  of 
two  compétent  fwitnesses  whose  names  such  officer  must 
enter  in  his  retum.     lïnd.  88.  21-23. 

•83.  If|the  bidder  fails  to  deposit  forthwith  the  amount 
required,  his  bid  is  disregarded,  and  the  proceedings  are  re- 
sumed  upon  the  préviens  bid.    Ibid.  8.  19. 


Digitized  by 


Google 


BIDDING  AND  SALE,  ARTS.  682-686.  365 

1.  On  an  opposition  c^n  de  distraire  filed  on  the  groond  ihat  the 
only  bidden  présent  ai  the  sale  were  the  crier  and  the  plaintiff— HeU, 
that  the  défendant  had  no  right  to  oomplain  of  there  being  no  biddeni 
as  he  cordd  hâve  produced  them.  Olivier  v.  Bélanger^  3  R.  L.  457> 
8.  C.  182a , 

883.  The  sheriff,  or  other  officer  oonducting  the  sale,  is 
bound,  immediately  after  the  adjudication,  to  refund  to 
every  bidder  except  the  purchaser,  the  amount  deposited  by 
each,  and  the  deposit  made  by  the  purchaser  is  retained  as 
part  of  the  purchase  money.    Ibid.  ».  24. 

L  Inscription  en  fcMX  was  filed  by  the  plaintiff  against  a  retom  of  the 
shenff  to  a  writ  of  exécution  directed  against  property  in  the  district 
o!  Beanhamois,  on  the  ground  that  one  Cameron,  who  testified  to  that 
effect,  had  bid  immediately  after  the  défendant,  buthis  bid  was  refosed 
and  the  property  was  adjudged  to  the  défendant — Held,  confirming 
the  judgment  of  the  court  below,  that  the  sale  was  null  and  that  there 
should  hâve  been  some  formai  intimation  of  the  dose  of  the  saie. 
Woodman  ei  al.  d:  Gmier,  10  L.  0.  J.  87,  S.  0.  3  L.  C.  L.  J.  120,  Q.  B. 
1867. 

2.  At  a  sale  onder  exécution  by  the  sheriff  there  can  be  no  sale  and 
adjudication  nnless  the  bid  hâve  been  aooepted  by  the  knocking  down 
of  the  hammer,  and  theref ore  where  a  saJe  has  been  snspended,  though 
withont  sofBicient  cause,  the  highest  bidder  cannot  daim  as  adjudica- 
taire. Baker  v.  Towng  etal^db  Baekwood  etal,,V,  R.  26,  &3  Rev.  de 
Lég.  393,  K.  B.  1810. 

684.  [The  adjudication  of  an  immoveable  cannot  be  made 
before  the  expiration  of  a  quarter  of  an  hour  from  the  time 
at  which  ît  was  put  up  for  sale,  and  after  that  delay,  the 
officer  before  adjudging  it  must  receive  ail  other  bids  oflTered.] 
Héric.  Vie.  des  Imm,  187  ;  C.  P.  C.  706.        • 

089.  The  property  must  be  adjudged  to  the  highest  and 
last  bidder,     Pothier,  Proo.  220. 

€86.  A  person  who  has  purchased  as  proxy  for  another^ 
is  bound  to  fumish  the  sheriff,  within  three  days,  with  the 
nam^,  quality  and  résidence  of  his  principal,  and  his  power 
of  attomey,  or  a  ratification  of  his  bid  and  purchase  ;  in 
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default  whereof  he  is  held  to  hâve  purchased  in  his  own 
name: 

He  is  likewise  held  to  hâve  purchased  in  his  own  name, 
if  the  person  for  whom  he  acted  is  not  known,  cannot  be 
found,  is  notoriously  insolvent,  or  is  incapable  of  being  pur- 
chaser.    Pothier,  Proc.  223  ;  Hêric.  188. 

087.  The  purchaser  is  bound  to  pay  the  purchase  money, 
or  the  balance  thereof,  within  three  days,  afber  which  delay 
he  is  bound  to  pay  interesi    C,  S.  L.  C.  e.  85,  «.  18  ;  Pothier,  > 
Proc.  225. 

•88.  Nevertheless,  the  plaintiff  or  any  other  créditer 
whose  claim  is  mentioned  in  the  certificate  of  hypothecs 
hereinaf  ter  mentioned,  or  who  has  filed  an  opposition  in  ihe 
hands  of  the  sheriff,  may,  on  becoming  purchaser,  retain  the 
purchase  money  to  the  extent  of  his  claim,  until  the  judg- 
ment  of  distribution,  provided  he  fumishes  the  sheriff  with 
good  and  sufficient  sureties  for  ail  damages  that  might  re- 
suit to  any  party  interested,  in  the  event  of  the  non-pay- 
ment  of  such  simi  as  the  court  may  order  such  purchaser  to 
pay  into  the  hands  of  the  sheriff.     C.8.  L.  C,  c.  85,  88, 12, 13. 

089.  Upon  payment  by  the  purchaser  of  the  price  of  the 
adjudication,  or,  if  he  is  a  créditer,  of  se  much  thereof  as  he 
is  not  entitled  to  retain,  the  sheriff  is  bound  te  give  such 
purchaser  a  deed  of  the  sale  made  to  him. 

Such  deed  must  contain  : 

1.  A  désignation  of  the  writ  under  which  the  sale  took 
place; 

2.  The  nomberof  the  cause,  and  the  names,  sumames,  ad- 
ditions and  résidence  of  the  parties  ; 

8.  A  description  of  the  immoveable  seized  ; 

4.  A  statement  that  ail  the  formalities  prescribed  by  law 
hâve  been  observed  ; 

5.  The  time  and  place  at  which  the  property  wbs  ad* 
judged; 
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•   6.  The  conditions  of  the  sale,  induding  those  mentioned 
in  artides  707  and  708  ; 

7.  A  statement  of  the  priée  at  which  the  property  was 
"adjudged  and  how  it  was  paid  ; 

8.  A  conveyance  of  ail  the  rights  of  the  judgment  debtor 
upon  the  immoveable. 

§  6.  Of  resale  for  false  biddirig. 

699.  Upon  the  sheriffs  retum  that  a  purehaser  has  not 
paid  the  whole  or  a  balance  of  his  purchase  money,  nor 
given  security  when  he  may  lawfully  do  so,  the  plaintiff 
may  demand  that  the  immoveable  of  which  the  purchase 
money  thus  remains  due  be  resold  for  false  bidding  upon 
the  purehaser  thus  in  default.  This  is  done  by  a  pétition 
served  upon  the  latter  with  the  delays  required  for  ordinary 
summonses  ;  and  if  the  purehaser  does  not  réside  or  has  no 
domicile  in  the  district  where  the  adjudication  took  place, 
the 'service  ïnay  be  effected  at  the  office  of  the  prothonotary 
of  the  court  fix)m  which  the  seizure  issued.    Ibid,,  88, 18, 26. 

1.  A  false  bidder  is  not  relieved  from  his  liabilities  by  a  subséquent 
fabe  bid  higher  tiian  his,  and  sufficient  to  cover  the  first  bid  with 
interest  and  the  oosts  incurred  by  the  sale.  Elais  v.  LecMrmon^  et  oZ. 
▼.  Chwen,  4  Q.  L.  R.  261,  S.  0.  R.  1878. 

2.  No  motion  for  an  order  to  sell  real  property  si  folle  encfUre  oan  be 
gtanted,  nnless  notice  of  the  motion  has  been  given  to  the  adjudica- 
taire.   Baker  é  Young  et  al,  é  dvv^s,  P.  R.  22,  K.  B.  1810. 

3.  It  is  not  neoessary  that  the  service  of  a  rule  ior  folle  e^ichère  be 
made  personally  upon  the  adjudicataire,  nor  that  the  motion  be  served 
upon  him.  Lafond  y,  Quibord  é  Malo  à  Ouibord,  10  L.  C.  J.  139,  8. 
C.1866. 

4.  A  motion  fur  a  rule  for  folle  enchère  against  a  married  woman  se- 
pftrate  as  to  property  will  be  rejected,  unless  notice  of  the  motion  has 
been  served  upon  the  husband  as  well  as  upon  the  wife.  Cloutier  v. 
ChuHer  <fc  Rhéaume  db  Dion,  10  L.  C.  R.  457,  8.  C.  1860. 

5.  Where  a  rule  îov  foUe  enchère  obtained  against  a  married  woman 
leparate  as  to  property  has  not  been  served  upon  the  husband,  ail  the 
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prooeedings  upon  the  application  will  be  set  aside  as  null  and  yoid. 
Jarry  et  vir  é  The  Trust  <b  Locm  Compcmy  of  Upper  Ocmada^  8L.  G.  J. 
29, 12  L.  C.  R.  421,  Q.  B.  1862. 

6.  But  a  rule  for  foUe  enchère  obtaiiied  against  a  married  womaii| 
aeparate  as  to  property,  which  bas  been  served  upon  the  husband  is 
good  and  will  be  dcclared  absolute,  even  though  in  the  prooeedings 
upon  the  application  the  husband  was  not  mis  en  catue,  nor  any  men- 
tion made  of  him  for  the  purpose  of  authorizing  his  wife.  Ib.,  &  9  L. 
C.J.  300,  Q.  B.  1864. 

7.  A  rule  îor  folle  enchère  may  be  granted,  notwithstanding  the  deaih 
of  the  créditer  prosecuting.  Eussell  y.  Fovmier  et  aU  db  McBain,  7  L. 
C.  J.  299,  S.  C.  1863. 

8.  The  motion  for  foUe  enchère  must  contain  a  description  of  the 
property  to  be  resold.  Nye  v.  Potter  d:  Brown  db  Anderson,  5  L.  C.  J. 
23,  S.  0.  1860. 

9.  A  rule  niai  ioT  folle  enchère  must  contain  a  description  of  the  land 
sought  to  be  sold  at  ihxifoUe  enchère.  Dickinsonv.  Bourque  db  Banchard, 
4L.  C.J.  119,  S.  C.1860;-^yev.  Potter  db  Brown,  5  h.  C.J.  23,  B.C. 
1860. 

10.  The  service  must  hâve  been  made  personally,  and  the  retum  or 
oertificate  of  service  should  be  written  ou  the  motion  itself ,  and  not  on 
a  sheet  of  paper  annexed  to  the  motion.  JobmY.  Hcmd  db  Hamd,  12 
L.  C.R.  176,8.  C.  1862. 

11.  A  folle  enchère  cannot  be  ordered  on  tenus  and  conditions  différ- 
ent from  those  of  the  original  sale  and  adjudication.  Evans  db  NtchoU 
etcU,lIj,  C.  R.  151,  Q.  B.  1851. 

12.  A  rule  for  folle  enchère  against  an  adjudicataire,  described  in  the 
sheriff 's  retum  as  residing  in  Upper  Canada,  may  be  dedared  absolute 
on  a  simple  retum  of  a  bailiff  that  he  had  no  domicile  in  Lower  Canada, 
and  cannot  be  found  in  the  district  of  MontreaL  Guy  v.  Çlarkêon  dh 
McLecm,  1  L.  C.  J.  193,  S.  C.  1857. 

13.  Where  an  intervention  by  a  third  party  is  allowed,  a  rule  iot  folle 
enchère  will  not  be  ordered  pending  the  proceedings  thereon.  Meath  ei 
oL  V.  Monagha/n  é  CharUon,  1.  L.  C.  R.  241,  S.  C.  1851. 

14.  Any  opposing  creditor  can  move  for  a  foUe  etvchère  against  a  pnr- 
chaser  who  has  failed  to  pay  his  purchase  money.  Chienet  v.  Bla/ncheUe 
db  Bay  et  al  <fc  Boutin,  2  L.  C.  R.  64,  S.  C.  1851. 

15.  A  party  has  no  statuts  to  move  for  a  folle  enchère  because  as 
mortgage  creditor  he  has  been  collocated  in  a  report  of  distribution, 
but  ÎB  not  otherwise  a  party  in  the  cause.  LaïUhier  v.  McCuaig  et  aL 
8  L.  C.  J.  221,  S.  C.  1863. 
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16.  A  puTchaser  of  immoveables  haying  failed  to  pay  the  prioe,  one 
B.  produoed  an  opposition  à  fin  de  conserver,  and  moved  for  &  folle  en- 
chère. B.'s  daim  did  not  appear  in  the  registrar'B  oertificate,  and  he 
had  giyen  notioe  of  Mb  motion  bef ore  filing  Mb  opposition — Hdd,  that 
as  Mb  daim  was  not  in  the  record  at  the  time  he  gave  notice,  it  must 
be  rejected  with  costs.     Fraser  v.  Garant,  4  Q.  L.  R.  224,  S.  0.  1878. 

€91.  If  the  seizing  partj  fails  io  proceed  against  the 
purchaser  within  a  reasonable  time,  any  other  creditor  whose 
claim  appears  upon  the  record,  or  the  défendant,  may  demand 
the  resale  ;  but  the  purchaser  cannot  be  held  liable  for  the 
costs  of  more  than  one  of  such  procéedings,  and  that  of  the 
seizing  party,  or,  in  his  def ault,  the  one  first  served,  has  the 
préférence  over  the  others,  provided  the  creditor  f  ollows  it 
up  with  proper  diligence.     10  L.  0,  R.  467. 

€93.  The  procéedings  upon  an  application  for  resale  for 
fiJfle  bidding  are  summary,  and  no  written  contestations  can 
be  had  thereon  without  leave  of  court. 

€93.  In  ail  cases  the  false  bidder  is  liable  for  ail  dama- 
ges and  interest'  accruing  tp  the  judgment  creditors  or  to 
the  défendant,  from  his  ËBiilure  or  delay  to  pay  the  purchase 
money,  and  he  is  moreover  bound  to  pay  the  différence  be- 
tween  the  amount  of  his  bid  and  the  price  brought  by  the 
actual  sale,  if  such  price  be  less,  without  any  nght,  if  the 
price  be  greater,  to  the  excess,  which  goes  to  the  benefit  of 
the  judgment  debtor  and  his  creditors.  (7.  8,  L.  C,  c.  86,  88, 
18,  26  ;  Pothier,  Proc,  226-6. 

€94.  The  purchaser  may  prevent  the  resale  for  false 
bidding  by  paying  into  the  hands  of  the  sheriff,  before  such 
sale,  the  amount  of  the  purchase  money,  with  the  interest 
accrued  thereon  since  the  purchase,  and  ail  costs  incurred 
by  reason  of  his  default.    Pothier,  Proc.  226. 

1.  Where  a  rule  was  taken  against  a  purchaser,  and  it  was  proved 
^t  he  had  paid  into  the  hands  of  the  sheriff,  by  authority  of  the 
«mrt,  the  foll  amount  of  the  purchase  money,  leaving  nothing  but  a 
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daim  for  interest  on  the  part  of  the  plaintiff,  the  mie  was  disdiaiged. 
Hall  Y.  Douglas  é  McDougaU  et  al.,  2  L.  0.  J.  276,  B.  C.  1858. 

2.  The  proceedings  upon  a  folle  enchère  may  be  siayed  and  annulle<^ 
even  after  the  rule  has  been  granted,  when  the  purchaser  pays  the  pnr 
chaae  money  and  the  oosts  incurred  up  to  date.  Latigevin  ▼.  Garon  d 
Garon,  2  L.  C.  B.  125,  S.  C.  1851. 

3.  And  where  before  such  rule  was  made  absolute  the  purchase] 
offered  to  pay  the  purchase  money,  the  oourt  would  in  its  discretiox 
permit  him  to  do  lo.  Nye  y.  Potier  &  Brown  é  Anderson,  5  L.  0.  J, 
23,  S.  0.  1860  ;  Dickensoth  v.  Bourqœ  à  Blanchardy  4  L.  C.  J.  119,  S. 
C.  1860. 

69ff .  If  the  price  of  the  resale  is  not  sufficient  to  covei 
the  amount  of  the  first  purchase,  with  interest  thereon,  sac 
>the  costs  incurred  on  the  resale,  the  false  bidder  may  Im 
held,  even  by  coercive  împrisonment,  to  pay  the  différence 
upon  an  application  to  that  effect,  made  by  any  party  to  th< 
suit,  in  the  same  f orm  and  manner  and  under  the  same  con 
ditions  as  that  for  a  resale.  C,  3,  L,  C.  c.  85,  88,  18,  26,  26 
Potk  Proc,  226  ;  C.  P.  C.  710. 

1.  Where  a  rule  for  contrainte  par  corps  against.the  purchaser  of  i 
property  subsequently  sold  at  his  folle  enchère  was  applied  for — Held 
that  a  rule  could  not  be  granted  i^^ainst  the  adjudicataire  for  the  coati 
but  only  for  the  différence  of  price.  The  IVutt  and  Loan  Company  oj 
Upper  Canada  y.  Doyle  et  al.  &  Stanley,  3  L.  C.  J.  302,  S.  C.  1859. 

096.  Resale  for  false  bidding  can  only  take  place  upon  i 
writ  of  venditioni  exponas,  ordering  the  sheriff  to  proceec 
with  the  sale  upon  such  conditions  as  are  fixed  by  th< 
court. 

The  writ  is  subject  to  the  formalities  mentioned  in  arti 
cle  663,  and  must  contain  a  summary  of  the  judgment  order 
ing  the  resale  for  false  bidding. 

§  7.  Of  the  retum  of  vjrits  of  execviion. 

•97.  [The  sheriff  in  whose  hands  a  writ  has  been  placée] 
in  order  to  the  sale  of  the  immoveable^  of  a  debtor,  is  bound 
on  pain  of  being  liable  for  ail  costs  and  damages,  to  returu 
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sQch  mrit  on  tbe  day  appointed,  togedier  with  a  certificate 
of  his  proceedings,  tke  minutes  of  seizure,  a  duplicate  of  the 
advertisements,  with  a  certificate  of  their  publication  and  of 
the  oral  publications,  the  minutes  of  the  bidding,  the  condi- 
tions of  sale,  a  statement  of  his  fées  and  disbursements  taxed 
in  conformity  with  article  705,  the  certificate  of  the  hypo- 
thecs  chai^ed  upon  the  immoveable  seized,  and  ail  opposi- 
tions and  claims  placed  in  his  hands,  or  writs  of  exécution 
whieh  he  has  noted  as  oppositions. 

If  there  be  a  retum  of  nidla  bona  it  must  be  made  f orth- 
with  without  waiting  imtil  the  day  fixed  for  the  retum  of 
the  writ. 

If  the  debtor  is  an  insolvent  trader,  the  moneys  must,  on 
application  to  that  effect,  be  given  into  the  hands  of  the 
assignée  lawfully  appointed,  together  with  the  certificate  of 
hypothecs. 

a  S.  L.  a  c.  36,  8.  26  ;  c.  86,  «.  8. 

1.  The  sheriffcannot  refuse  to  make  his  retum  on  the  ground  that 
his  fées  hâve  not  been  paid.  WUson  v,  Broum  é  Brovm,  IL.  C.  J. 
284,  S.  0.  1867. 

2.  A  mie  will  not  be  granted  against  a  sheriiF  to  oompel  him  to 
retum  a  writ  before  the  day  fixed.  Dorval  y.  L^Etperanee^  3  Rev.  de 
Lég.  471,  K.  B.  1811. 

8.  The  sherifTs  retum  oan  be  oontested  by  improbation  only.  L'Es- 
pérance en  AUardet  vir,  1  L.  C.  R  164,  Q.  B.  1861. 

C98.  If  the  sheriff  has  been  unable  to  procure  a  certificate 
of  the  hypothecs  before  the  day  fixed  for  the  retum  of  the 
writ,  he  must  mention  the  fact  and  file  the  certificate  afler- 
wards  as  soon  as  he  obtaîns  it.    Ihid. 

999,  As  soon  as  immoveables  hâve  been  adjudged,  the 
sheriff  must  procure  from  tbe  registrar  of  the  registration 
division  in  which  each  immoveable  is  situated,  a  certificate 
ot  the  hypothecs  charged  upon  such  immoveable,  and  régis- 
tered  up  to  the  day  of  sale  ;  which  certificate  the  registrar 
is  bound  to  fomish  on  payment  of  the  fee  established  by 
order  of  the  Govemor  in  Council. 
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The  word  "hypothec/*  as  regards  thLs  certificate,  includes 
privilèges  and  ail  other  charges  upon  real  estate.  Q.  8.  L. 
G.,  c.  86,  88.  26-32. 

700.  The  certificate  must  contain  : 

AU  hypothecs  registered  against  the  property,  as  soon  as 
hypothecs  shall  be  thus  registered,  when  the  plan  and  book 
of  référence  shall  be  in  force  in  the  registration  division  ; 
ail  hypothecs  registered  against  the  parties  who,  during  the 
ten  years  previous  to  the  sale,  were  owners  of  the  immove- 
able  ;  and  ail  such  anterior  hypothecs  as  were  registered 
anew  during  that  period. 

It  must  also  contain  the  date  of  the  act  registered  as  cre- 
ating  or  evidencing  such  hypothec,  the  date  of  its  regLatra- 
tion,  the  names,  occupation  and  résidence  of  the  creditor, 
and  the  name  of  the  notary  or  notariés  before  whom  the 
act  was  passed,  if  it  is  notarial  ;  it  must  specif y,  when  sev- 
eral  immoveables  are  seized,  which  of  them  is  affected  by 
each  hypothec,  mentioning,  as  regards  each  hypothec,  every 
partial  payment  registered,  and  the  amount  in  principal  and 
preserved  interest  which  appeara  to  be  due;  and  if  the 
registration  of  a  hypothec  has  been  renewed,  the  certificate 
must  mention  both  the  registration  and  the  renewaL 

But  the  registrar  must  not  include  hypothecs  which  ap- 
pear  by  his  books  to  hâve  been  extinguished  or  whoUy 
discharged  ;  and  in  searching  for  the  hypothecs  the  registrar 
must  not  go  beyond  the  date  of  a  sheriff s  title,  a  sale  in 
bankruptcy  or  by  forced  licitation,  or  of  any  other  sale  hav- 
ing  the  eflfect  of  a  sheriffs  s^le,  or  of  a  judgment  of  confir- 
mation of  title,  with  regard  to  the  immoveable  in  question, 
and  which  has  been  registered;  exceptas  to  hypothecs  which 
are  not  by  such  means  discharged  or  extinguished. 

If  there  is  no  hjrpothec  registered,  or  if  ail  the  hypothecs 
registered  appear  to  hâve  been  extinguished  or  discharged, 
be  must  state  so  in  his  certificate. 

a  S,  L,  C.  c.  36,  88.  7,  26,  27  and  SOied/uZe  B;  25  F.  c.  11, 
F.  4. 
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1.  A  hypothec  inBerted  in  a  registrar's  certdfioate,  and  oreated  by  a 
penon  who  had  not  been  proprietor  within  ten  yean  will  be  itruck 
from  the  oertificate  on  pétition  to  that  end,  made  by  any  of  the  parties 
tothe  Buit    Armgtrong  v.  Eus,  5  R.  L.  397,  S.  0. 1874. 


FoRM  No.  86. 

In  connection  with  articles  700,  935,  965. 

Certijlcate  of  the  Regiatrar. 

Lower  Canada,  | 

0)unty  (or  Registration  Division)  of     j 

Privilèges  and  Hypothecs  registered  in  my  office,  which 
do  not  appear  by  the  books  therein  to  hâve  been  wholly 
discharged,  and  of  which  I  am,  under  the  provisions  of  the 
Code  of  Civil  Procédure  of  Lower  Canada,  required  to  grant 
a  oertificate,  at  the  instance  of  A.  B.  of 
(Esqnire,  or  at  the  case  may  be)  the  applicant  named  in  the 
annexed  Notice  of  application  for  the  confirmation  of  Title 
—or  of  C.  D.,  &c.,  Sheriff  of  the  District  of  having 

the  exécution  of  the  annexed  Notice  of  SheriflTs  Sale, — orof 
£.  F.,  &;c.9  the  party  prosecuting  the  Incitation  mentioned 
in  the  annexed  Notice, — or  of  G.  H.  applying  for  such  cer- 
tificate  : — 

First,  Against  the  property  to  which  the  judgment  of  con- 
firmation— or  the  said  Notice  of  SheriflTs  sale — or  the 
said  Notice  of  Licitation  is  to  apply, — or  described  in 
the  application  of  the  said  G.  H.  ;  the  f ollowing,  viz  : — 
ahypothec  (or  as  the  case  mat/  be)  createdbya  (descrip- 
tion of  vnstrv/ment)  between  and 
(names  cmd  quoMties  of  pcurties)  bearing   date  the 

day  of  18        ,  and  registered  on  the 
day  of  18        ,  passed  (if  the  vnstrv/ment  be 

Nota/riaZ)  before  Notary  Public  and  his 
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CoUeague,  at  ,  as  to  which  no  discharge  is 

registered  {or  as  the  case  may  be,  Tiienticmmg  any  pwr- 
tial  (Uacharge  fegiatered),  and  the  sum  which  appear» 
to  be  due  for  principal  and  interest  secured  by  which 
hypothec  appears  to  be  J  ,  and  the  regis- 

tration  of  which  hypothec  bas  not  been  renewed  (or 
was  renewed  on  the  day  of  18  , 

as  the  case  may  be,)  And  so  on  in  the  aame  form  for 
any  oiher  prwUeges  or  hypoihecs  registered  agatnst 
swih  property. 

SeœndLy,  Against  parties  who,  within  ten  years  next  pre- 
ceding  the  date  of  the  registration  of  the  title  sougfat 
to  be  confirmed  as  aforesaid, — or  next  preceding  the 
date  of  the  Notice  of  Sheriff 's  sale, — or  next  preceding 
the  date  of  the  Notice  of  sale  by  Licitation  (o^  the  caae 
ma/y  be), — or  next  preceding  the  date  of  the  application 
of  the  said  G.  H. — hâve  been  owners  of  the  said  pro- 
perty, the  folio wing,  viz.  : — 

A  hypothec  created,  &c.,  (as  under  next  preceding  head,,) 

Thirdly,  {In  case  ofderrthand  of  certificate  under  article  2177 

of  the  CivU  Code,)    Against  G.  H.,  of  ,  &c.^ 

,  the  immédiate  author  of  the  party  who 

owned  the  said  property  at  the  commencement  of  the 

said  ten  years,  the  foUowing,  viz.  : — 

A  hypothec  created,  &c.,  {as  under  preoedàng  heads,) 

If  there  is  no  privilège  or  hypothec  reqmred  to  be  cer- 
tijied  under  any  one  or  more  of  the  foregoing  heads^ 
the  Registrar  will,  instead  of  the  words,  "  the  f ollow- 
ing,  viz,"  insert  the  word  "  None." 

UntU  plams  and  books  of  référence,  under  ourticles  2168 
and  2169  of  the  Civil  Code,  are  in  force  in  the  Cowrvty 
or  Registraiion  Division,  the  Registrar  may  oTnU  the 
fi/rst  head. 
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If  the  Regiatrar  was  not  able  to  aec&riain,  from  ihe 
booka  and  docvments  in  his  offiA^e,  vâo  were  theown- 
ers  of  the  properiy  dwrvng  ihe  ten  years  aforesaid, 
or  who  was  the  cmthor  of  the  party  who  vxia  the 
owner  thereof  at  the  corn/rnencement  of  the  aaid  ten 
years,  he  vAU  add  : 

And  inasmueh  as  I  was  not  able  to  ascertain,  from  the 
books  and  documents  in  my  office,  who  ail  the  own- 
ers  of  the  property  during  the  ten  years  aforesaid 
were  (or  who  was  the  author,  &c.,  statvng  the  regm- 
site  fact  or  fa^ts  which  he  vxis  not  able  to  ascertai/n 
from  the  books  or  documents  in  his  ojfflce), — I  hâve, 
therefore,  as  required  by  the  said  Act,  ascertained  by 
the  affidavits  of  and  , 

hereunto  annexed,  that  was  the  owner 

of  the  said  property  in  the  year  18  (or,  a^  the  case 
may  be,  m^TUioni/ng  ail  the  faots  sa  ascertamed)  ; 
aU  \dûch  I  hereby  certify  to  ail  whom  it  may  con- 
cem. 

Witness  my  hand  at  this  day 

of  ,  18     . 

O.K., 
Begistrar  of  the  County  or  Begistration 
Division  of 

701.  If  the  registrar  cannot  ascertain  firom  the  books  and 
docmnents  in  his  office,  what  persons  were  owners  of  the 
immoveable  during  the  ten  years  which  preceded  the  sale, 
he  must  diligently  inquire  of  the  neighbouring  proprietors 
and  other  persons  well  acquainted  with  the  property,  and 
such  persons  are  boimd  to  give  him,  in  writing  and  under 
oath,  such  information  as  they  are  possessed  of .  The  regis- 
trar, in  his  certifîcate,  must  mention  the  information  he  has 
thus  obtained,  and  take  care  that  every  faot  upon  which 
his  certificate  is  thus  based  is  attested  by  two  witnesses. 
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whose  affidavits,  duly  sworn  to  before  him  or  any  other 
compétent  officer,  are  annexed  to  such  certificate.  C,  S,  X.  (7, 
c.  86,  s.  8. 


FoRM  No.  87. 

In  connection  with  article  701. 

Lower  Canada,) 
District  of  / 

A.  B.,  of  ,  in  the  County  {or  Registration  Division 

of  (Farmer)  maketh  oath  (or  solemn  affirmation) 

as  foUows  : — 

That  to  the  personal  knowledge  of  this  déponent  (or  affir- 
mant) A.  B.,  of  ,  was,  in  or  about  the  year  18  in 
possession  as  owner  of  the  following  property  ((Ze«m66  the 
property  as  in  the  foregoing  Form\  or  if  such  party  was 
80  vn  possession  of  part  only  of  the  said  property,  say,  was 
in  or  about  the  year  18  in  possession  as  owner  of 
(describe  the  paH),  forming  part  of  the  following  property 
(describe  the  property  as  in  the  foregoing  form,  and  if  the 
property  was  in  the  possession  of  several  persans  d/wrimg 
the  ten  year  s,  déclare  m  the  same  manner  the  time  durimg 
which  eojch  of  them  has  possessed  the  property  or  orUy  por- 
tion of  ity  and  the  déponent  {or  affirmant)  hath  signed 

E.  F. 

Swom  (or  solemnly  affirmed)  before  me  at 
this  day  of  ,  18    . 

L.  M. 

Registrar  or  Justice  of  the  Peacç  for  District  of 

The  words  of  the  foregoing  are  to  be  varied  so  asto  meei 
the  circuTïista/ifices  of  the  cases  in  which  they  are  vsed. 
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709.  If  the  immoveable  in  question  was,  during  the 
ten  years  which  preceded  the  sale,  in  another  county  or 
r^istration  division,  of  which  neither  the  books,  entries 
and  documents  relating  to  such  immoveable,  nor  copies 
thereof  hâve  been  trttnsmitted  to  the  registry  office  of  the 
county  or  registration  division  in  which  the  immoveable 
was  situate  at  the  time  of  the  sale,  the  registrar  states  the 
fact  in  his  certificate  ;  and  in  every  such  case  the  sheriff 
shall  obtain  from  the  registrar  of  such  other  county  or  regis- 
tration division,  a  certificate  of  ail  hypothecs  registered 
while  the  immoveable  was  within  such  county  or  registra- 
tion division,  and  the  latter  registrar  likewise  is  subject  to 
the  provisions  of  the  two  preceding  articles.    Ibid.  «.  10. 

708.  [After  the  plan  and  book  of  référence  hâve  been 
deposited  in  any  registry  office,  conformably  to  the  provisions 
of  articles  2168  and  2169  of  the  Civil  Code,  the  Govemor 
may,  by  an  Order  in  Council,  change  the  f orm  of  certificate 
to  be  given  by  the  r^strar  as  hereinabove  prêscribed  ;  and 
every  such  order  is  published  in  the  Ca/aada'^  •  OazeUey 
and  takes  effect  from  and  after  the  day  therein  named,  pro- 
vided  such  day  be  not  less  than  one  month  after  the  publi- 
cation of  such  order. 

704.  In  the  case  of  resale  for  ùlae  bidding,  the  sheriff 
need  not  obtain  a  certificate  of  hypothecs  if  one  has  already 
been  filed  with  the  retum  made  upon  the  first  sale. 

709.  The  sheriff  is  allowed,  out  of  the  moneys  which  he 
has  levied,  ail  costs  incurred  by  him  to  effect  the  sale,  and 
ail  fées  belonging  to  his  office,  after  they  hâve  been  taxed 
by  a  judge  or  the  prothonotary,  and  the  cost  of  the  certifi- 

•cates  of  hypothecs;  and  he  must  hold  the  balance  subject 
to  the  order  of  the  court.    C.  8,  L.  C.  e.  86,  8,9;  c,  36,  ««. 

2,6,§3,7,8. 

"  ■  '  ■ 

*  Now  '*  The  Qaebeo  Officiai  Gazette.**    31  Viot.  c  18,  0. 4.  (Que.) 
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1.  The  sheriff  after  a  sale  under  exeoution  of  an  immoveaUe  has  a 
right  to  place  in  his  bill  of  coats  the  tax  of  one  per  cent,  impoaed  by 
C.  S.  L.  C.  oap.  109,  &  28  Vict.  cap.  12;  Armstroiig  v.  Eus,  6R.  L.  396, 
S.  C.  1874. 

2.  Where  the  sheriff  after  a  sale  of  immoveables  made  his  report, 
accompanied  by  the  registrar's  oertificate  and  the  bill  of  charges  there- 
for,  and  the  opposants  considering  the  charges  too  high,  asked  for  a 
rule  against  the  sheriff,  ordering  him  to  appear  to  hâve  the  charges 
taxed — Held,  that  he  oould  not  be  proceeded  against  in  conséquence  of 
the  excessive  nature  of  such  charges.  Mctsson  v.  Mullina  tk  TheStmi- 
nary  ofMontrealy  6  L.  C.  J.  107,  S.  C.  1862. 

8.  Hddy  on  appeal  from  the  Oirouit  Oourt,  that  a  sheriff  oonducting 
a  judicial  sale  is  liable  for  the  cost  of  the  registrar's  certifioate  if  he 
hâve  ordered  it  before  the  day  of  sale,  notwithstanding  the  provisions 
of  0.  S.  L.C.  cap.  36,  seo.  18.  Lambly  et  oZ.  d:  Quemel,  17  L.  C.  R.  264, 
Q.  B.  1867. 

4.  The  attomey  ad  lUem  upon  whose  fiât  a  writ  of  exécution  issues, 
is  liable  towards  the  sheriff  for  his  fées  and  disbursements.  Boston  et 
al,  V.  Taylor,  1  L.  0.  J.  60,  7  L.  0.  R.  329,  Q.  B.  1867. 

5.  The  sheriff  can  exact  the  fées  of  one  contract  only  for  ail  property 
sold  to  the  same  person  at  the  same  sale.  MiUer  v.  Lambert,  3  R  L. 
447,  S.  C.  1871. 

6.  The  sheriff  cannot  deduct  from  the  prooeeds  of  an  immoveable  the 
cost  of  the  deed  of  sale  and  registration,  such  charges  being  payable  by 
the  purchaser.     Boisseau  v.  Pilot,  1  L.  C.  R.  163,  S.  G.  1850. 

8ee  Sterling  et  al.  v.  Darlmg  d:  Fowler,  1  L.  0.  J.  161,  under  art.  753 
post, 

^  S.  Ofthe  efect  of  shérif  *8  sale. 

706.  No  adjudication  is  perfect  until  the  price  is  paid, 
and  then  it  conveys  ownership  from  the  time  of  its  date. 
Pothier,  Proc.  226-7;  Héric,  Vte.  des  Imm.  118;  6  N., 
Deniz.  45-46. 

1.  An  obligation  in  favour  of  a  sheriff  by  which  an  adjudicataire  pro- 
mises to  pay  him  the  purchase  price  with  interest,  is  against  public 
order  and  the  laws  regulating  the  office  of  sheriff  and  is  therefore  ^ 
nuU.  Berard  v.  Mathieu,  21  L.  0.  J.  23^,  Q.  B.  1876. 

707.  The  purchaser  takes  the  immoveable  in  the  condi- 
tion in  which  it  is  at  the  time  of  the  adjudication,  without 


Digitized  by 


Google 


RETUBN  OP  THE  WRIT,  ARTS.  707-710.         869 

r^ard  to  détériorations  or  improvements  subséquent  to  the 
aeizure.    Poth.  Proc.  218-9. 

708.  The  adjudication  is  always  without  any  warranty  as 
to  the  contents  of  the  immoveable,  but  it  conveys  ail  rights 
^ich  belong  to  it,  and  which  the  judgment  debtor  might 
hâve  exercised,  and  also  ail  active  servitudes  attached  to  it, 
even  though  they  are  not  mentioned  in  the  minutes  of 
seizure.  CorUra  :  2  L,  C.  R  194;  9  L.  0.  B.  108  ;  Deya/r- 
dias  é  La  Banqwe  d/u  Peuple,  10  L,  C,  R.  325. 

1.  A  purohaser  at  a  sale  of  real  estate  under  exécution,  cannot  olaim 
to  be  coUocated  on  the  prooeeds  of  the  sale  for  a  portion  of  the  price 
paid,  on  the  ground  that  the  property  proved  to  be  of  considérable  leas 
extent  than  advertised,  and  the  knowledge  by  the  purchaaer  when 
bidding  that  the  adjoining  property  did  not  belong  to  the  défendant, 
and  was  included  in  the  description  by  error,  would  be  a  complète  bar 
to  such  a  claim.  Melancmé  Hamitton,  16,  L.  0.  J.  57,  Q.  B.  1872. 

2.  Under  the  Gode  of  Civil  Procédure,  the  adjudication  of  an  immo- 
reable  at  sheriff 's  sale  does  not  imply  any  warranty  of  its  contents,  and 
the  purchaser  cannot  fyle  an  opposition  àfiti  de  conserver  on  the  pro- 
oeeds  of  the  sale  for  the  value  of  any  deôciency.  Pelletier  v.  Chasse  é 
Castonguay,  3  Q.  L.  R.  65,  S.  C.  1876;  Douglasv.  Douglas  db  The  Semi- 
nary,  3  Q.  L.  R.  197,  S.  0.  1877  ;  See  Thomas  cfc  Mwrphy,  8  R.  L.  231, 
Q.B.  1877. 

709.  A  sheriff 's  sale  does  not  discharge  immoveables  from 
servitudes  with  which  they  are  charged.     C  8.  X.  C.  c.  36, 

8.27. 

yiO.  A  sheriff  *s  sale  does  not  discharge  property  from 
bypothecs  resulting  from  the  commutation  of  seigniorial 
rights,  excepting  arrears  accrued  previously  to  the  sale. 

Nor  does  it  discharge  property  from  the  right  of  emphy- 
teusis,  or  from  substitution  not  yet  open,  or  customary 
dower  not  yet  open,  except  when  it  appears  on  the  face  of 
the  proceedings  that  there  é^sts  a  prior  or  préférable  claim. 
Poth,  227-8  ;  0.  8.  L  C.  c,  44,  ss.  49.  60,  54  ;  Héric.  46-47, 
eteeq.  ;  148,  et  aeq.;  7  N,  D.  223.1 
24 
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711.  A  sheriff's  sale  discharges  property  from  ail  other 
real  rights  not  mentioned  in  the -conditions  of  sale.  PothieTy 
Proc.  227;  Héric.  Vte.  des  [mm.  46-47,  59  éaeq.;!  Pig.  779  ; 
aS.L.  C.  c.85,s.4,  §3. 

1.  Immoveables  Bold  under  exécution  are  freed  from  ail  incom- 
branoes  with  whîch  they  are  charged  except  such  as  are  clearly  exprès- 
sed  in  the  aherifTs  advertiBements  ;  and  where  the  property  sold  had 
been  twice  leased  for  a  term  of  years  by  emphyteutic  lease,  and  the 
firat  lease  only  was  adyerted  to  in  the  notices  of  sale,  the  property 
sold  was  held  to  be  released  from  the  charges  to  which  it  was  subject 
by  virtue  of  the  second  lease.  Têtu  v.  Chinic,  14  L.  C.  R.  147,  S.  C. 
1858. 

2.  And  where  three  lots  of  land  belonging  to  a  succession  were  sold 
under  exécution,  in  the  possession  of  a  third  party,  who  refused  to 
deliver,  and  the  purchaser  brought  action  to  revendicate  them — Seldy. 
in  appeal,  reyersing  the  décision  of  the  court  below,  that  the  judicial 
sale  effected  a  real  tradition  of  the  property,  and  that,  uuder  the  cir- 
cumstances,  therefore,  the  défendant  could  oppose  no  légal  title  to  the 
action.     Loranger  y.  Bo'uàA'eaAik  et  ux,  9  L.  0.  R  385,  Q.  B.  1859. 

3.  And  in  a  similar  case — Hetâ,  that  the  sale  under  exécution  of  an 
immoyeable  extinguishes  ail  right  of  property,  except  when  the  pro- 
prietor  is  in  possession  at  the  time  of  the  adjudication  |>ro  lion  domino^ 
Patton  éc  Morm,  16  L.  C.  R.  267,  Q.  B. 

4.  And  heldy  also,  that  to  presenre  his  rights  the  proprietor,  if  not 
in  possession  at  the  time  of  such  sale,  must  oppose  it  in  the  ordinary 
manner,  or  otherwise  he  is,  by  the  effeot  of  the  sale,  purged  of  ail  hia 
rights  thereto.    Ib, 

719.  A  purchafier  who  cannot  obtain  the  delivery  of  the 
property  from  the  judgment  debtor,  must  demand  it  of  the 
sheriflF,  and  upon  the  sheriff's  retum  or  certificate  of  the  re- 
fusai  to  deliver,  the  purchaser  may  apply  to  the  court  by 
pétition,  of  which  the  debtor  has  received  notice,  and  obtain 
an  order  commanding  the  sheriff  to  dispossess  the  debtor^ 
and  to  put  the  purchaser  in  possession,  without  préjudice  to 
the  recourse  of  the  latter  against  the  debtor  for  ail  damages 
and  costs  resulting  from  his  refusai.     C.  S,  L.  C.  c.  85,  s.  27. 

1.  To  obtain  an  order  for  a  writ  of  possession  for  an  adjudicataire 
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there  mnst  be  a  retum  by  the  sheriff  that  he  bas  not,  and  oannot,  put 
bim  in  pouessioii.  Beinhardt  <k  J7au«aeman,  3  Bev.  de  Lëg.  473, 
K.  B.  1821. 

2.  The  porchaser  cannot  obtain  a  writ  of  possession  before  he  has 
paid  the  prioe,  and  he  must  give  notice  of  his  pétition  to  the  défend- 
ant.    C<nwtyy,  SnUky  <k  Carpentw,  4  Q.  L.  R.  188,  a  C.  1878. 

8.  A  purchaaer  may  obtain  a  writ  of  possession  after  the  expiry  of 
a  year  and  a  day  from  the  date  of  the  adjudication,  provided  he  move 
for  the  same  within  the  year  and  day  from  the  jndgment  of  distribu- 
tion.   SeweU  y.  Bourk  à  LanglaU,  4  Q.  L.  R.  246,  S.  C.  R.  1878. 

See  art  649,  mpra, 

713.  The  proceedings  upon  this  application  are  the  same 
as  upon  that  for  a  resale  for  f aise  bidding. 

§  9.  Oftiie  vaoating  of  shérifs  sales. 

714.  Sheriffs  sales  may  be  vacated  : 

1.  At  the  instance  of  the  judgment  debtor,  or  of  any 
creditor  or  other  interested  person  : 

If  fraud  or  artifice  was  employed,  with  the  knowledge  of 
the  purchaser,  to  keep  persons  from  bidding  ; 

If  the  essential  conditions  and  formalities  prescribed  for 
the  sale  hâve  not  been  observed  ;  but  the  seizing  party  can- 
not yacate  the  sale  for  any  want  of  formcdities  attributable 
to  himself  or  his  attomey  ; 

2.  At  the  suit  of  the  purchaser  : 

If  he  is  liable  to  éviction  by  reason  of  some  customary 
dower,  substitution,  or  other  nght  fi'om  which  the  property 
is  not  discharged  by  sherifiTs  sale  ; 

If  the  immoveable  differs  so  much  from  the  description 
given  of  it  in  the  minutes  of  seizure,  that  it  is  to  be  pre- 
sumed  that  the  purchaser  would  not  hâve  bought  had  he 
been  aware  of  the  diflTerence.  Poth.  Proc.  236,  240  ;  Héric. 
187;  lPig.7S0. 

l.  Where  real  property  is  sold  under  exécution  the  ajudication  can 
only  be  attacked  by  a  person  who  was  a  creditor  at  the  time  of  the  sale, 
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and,  oonBequently,  the  transférée  of  a  creditor,  previons  to  the  sale, 
oould  not  demand  the  nuUity  of  the  adjudication  unleaa  notice  of  the 
tranafer  had  been  duly  signified  to  the  debtor.  Berard  y.  Barrette  et 
ux,  en  LambeH  é  Saloasy  6  B.  L.  703,  S.  G.  1874. 

2.  No  Bach  notice  of  the  transfer  need  be  served  upon  the  other 
purchaserB.     Ibid. 

3.  A  demand  in  nuUity  of  the  adjudication  muât  be  presented  within 
a  year  subséquent  thereto.    Ibid. 

4.  The  pétition  in  nullity  must  ahow  that  the  claim  of  the  petitioner 
would  probably  hâve  been  paid,  if  the  property  had  been  sold  ai  a 
higher  price  ;  that  the  property  was  worth  more  than  the  priée  for 
which  it  was  sold  ;  that  the  manner  in  which  it  was  sold  was  in  law 
fraudulent  ;  and  that  the  creditors,  and  especially  the  petitioner  him- 
self,  will  necessarily  thereby  suffer  eerious  loss  and  injury  unless  the 
adjudication  la  annulled.     Ibid. 

6.  An  agreement  by  a  purchaser  to  pay  a  creditor  the  amount  of  his 
daim  on  condition  that  he  refrains  f rom  bidding,  is  not  a  fraud  such  aa 
will  annul  the  adjudication.  Berard  y.  Barette  d:  tix,  b  R.  L.  703, 
8.  0. 1874. 

6.  A  sale  by  the  sheriff  of  Montréal,  at  his  own  office,  of  land  situate 
in  the  parish  of  L^enfatU  JewSj  a  duly  erected  parish  for  ail  civil  pur- 
poses  formed  out  of  the  parish  of  Montréal,  is  nuU  and  void,  as  such 
sale  could  be  legally  effected  at  the  church  door  of  the  P.  of  L*enfant 
Jeava  only. 

Such  nullity  can  be  invoked  by  a  hypothecary  creditor  by  péti- 
tion (without  a  writ  of  summons)  duly  served  on  ail  the  parties  inter- 
ested. 

It  can  also  be  invoked  by  means  of  an  opposition  filed  after  the  sale 
and  served  on  ail  parties  interested,  and  containing  ail  the  allegationa 
essential  to  a  pétition  en  nuUiU  de  décret.  Fauterix  v.  The  Motitreal 
Loan  dû  M.  Co.,  22  L.O.  J.  282,  Q.  B.  1878.  See  PhiUipse  d:  Swnbom, 
6  L.  0.  J.  252,  12  L.  C.  R.  408,  Supra  under  aH.  671. , 

71S,  The  application  must  be  made  in  the  suit  by  a  spé- 
cial pétition,  it  must  be  served  upon  the  seizing  party  and 
upon  ail  other  interested  parties  in  the  suit,  and  in  other 
respects  is  subject  to  the  rules  of  ordinary  procédure. 

The  party  who  prosecuted  the  seizure  and  scde  has  a  pré- 
férable right  to  contest  any  suit  brought  to  vacate  such  sale  ; 
and  if  he  fails  to  do  so  within  the  prescribed  delays  any 
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other  party  may  take  up  the  contestation  ;  but  the  pur- 
chaser  cannot,  in  any  case,  be  condemned  to  pay  the  costs 
of  more  than  one  contestation. 

1.  The  flheriff  must  be  made  a  party  to  an  action  to  set  aside  a  Baie 
nnder  exécution  made  by  him.  Drapeau  v.  Fraser,  1  L.  C.  L.  J.  95, 
S.  C.  1865. 

716.  Applications  on.behalf  of  the  judgment  debtor  to 
vacate  sheriâTs  sales  must  be  made  within  the  same  delays 
as  are  prescribed  for  appealing  from  judgments  of  the  Supe- 
rior  Court. 

Pothier,J^roc,  125,  265  ;  Bowman  v.  Dawaon  é  Dawson, 
Montréal,  26<A  Sept,  1845  ;  Le  Prestre  2  Cent.  p.  149,  No.  9; 
4  Henrys,  p.  63. 

L  Where  a  property,  which  had  been  judicially  sold  some  time  pre- 
▼ionaly,  was  about  to  be  sold  again  in- the  hands  of  the  purchaser,  and 
the  défendant  in  the  first  case  by  opposition  à  fin  de  distraire  opposed 
the  second  sale  on  the  ground  of  nuUities  in  the  first — Held,  that  an 
opposition  would  not  lie  to  the  second  sale  on  account  of  nullities  in 
the  first,  except  where  the  nallity  of  the  first  has  been  regularly  pro- 
nonnced,  and  then  only  within  the  year  from  such  first  sale.  Arm- 
strong  é  Barrette  é  Orehassa  <fc  Armstrong,  2  R.  L.  98,  S.  0.  R. 
1870. 

717.  Grounds  of  nuUity  of  a  sheriff s  sale  may  likewise 
be  set  up  by  the  purchaser  against  whom  an  application  is 
made  for  a  resale  for  f aise  bidding. 

§  10.  Of  oppositions  for  payment 

718.  The  prothonotary  is  bound  to  keep  a  register  in 
which  are  entered  ail  retums  by  the  sheriff  to  writs  of  exé- 
cution issued  by  the  court,  with  mention  of  the  amounts 
levied,  of  the  oppositions  made  to  the  distribution  thereof , 
[and  of  ail  claims  filed  as  well  in  the  hands  of  the  sherifl  as 
in  the  prothonotary's  office.]    S6th  RuLe  of  P.,  S.  C. 

1,  Where  there  were  two  opposants  à  fim,  de  conserver  and  the  one 
contested  the  opposition  of  the  other — Held,  that  such  contestation 
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formed  a  distinct  issue  quoad  such  parties,  and  that  ail  docnmentary 
évidence  raised  by  the  issue,  relative  to  such  contestation,  must  be 
filed  by  the  opposants,  and  it  is  not  suffident  that  such  évidence  be 
already  iiled  by  parties  to  the  record.  KeUy  v.  Froaer  éc  divers^  2  L. 
0.  R.  368,  S.  C.  1852. 

719.  Oppositions  for  payment  are  necessary  only  for  such 
claims  as  the  registrar  is  not  bound  to  insert  in  his  certifi- 
cate  of  the  hypothecs  chargea  upon  the  immoveable  sold, 
as  required  by  article  700. 

[They  are  not  necessary  for  claims  resulting  from  muni- 
cipal or  school  taxes,  or  assessments  for  the  building  or  re- 
pairing  of  churches,  parsonages  and  church-yards  ;  and  it  is 
sufficient  that  a  statement  of  such  claims,  certified  by  the 
secretary-treasurer,  or  other  authorized  agent  of  the  corpo- 
ration, be  filed  in  the  hands  of  the  sheriff  or  prothonotary. 

Claims  for  arrears  of  cenê^  et  rerUes  or  other  rents  consti- 
tuted  in  their  stead,  may  likewise  be  made  by  filing  with 
the  sheriff  or  prothonotary  a  statement  thereof  under  the 
signature  of  the  seignior,  or  creditor,  or  of  his  agent] 

7SI0.  Oppositions  for  payment  may  be  filed  with  the 
sheriff,  if  he  has  not  yet  made  his  retum,  or  in  the  office  of 
the  prothonotary  where  the  retum  is  made,  within  six  days 
after  the  retum. 

Af ter  this  delay,  they  cannot  be  filed  without  permission 
of  the  court,  and  upon  such  conditions  aâ  it  imposes.  SSrd 
Rvle  of  P.,  0.  S,  L.  a  c.  85,  8.  4,  §  3,  and  Sched/ule  A. 

1.  An  opposition  d  fin  de  conserver  may,  on  payment  of  costs,  be 
filed  at  any  time  bef  ore  the  homologation  of  the  report  of  diitributioB. 
Thivierge  v.  Boivin,  3  Bev.  de  L^.  474,  K.  B.  1812. 

2.  On  an  opposition  afin  de  conserver  by  a  transférée  of  seignioriaT 
rights — Heldf  that  snch  an  opposition  was  merely  a  conservatoiy  pro- 
cess,  and  did  not  require  that  notice  of  such  transfer  shonld  hâve  been 
made.    Lamothe  et  al.  db  TaUm,  1  L.  0.  J.  101,  Q.  B.  1867. 

3.  On  the  contestation  of  an  opposition  dfin  de  conserver — Held, 
that  snch  an  opposition  could  be  filed  by  permission  of  the  court  at 
any  time  before  the  homologation  of  the  report  of  coUocation,  on  the 
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■opposant  pa]ring  such  oosts  as  woald  be  iacurred  by  the  reformation 
of  ike  report  and  twenty  shillings  cnrrenoy.  Woodman  y.  Letoti/meau 
<k  LUoumeau  es  Hubert  db  Lemieuac  <k  Bapin,  3  L.  0.  J.  27j  S.  C.  1858. 

4.  A  claim  oannot  be  received  after  the  delay  fixed  without  permis- 
sion of  the  court  ShortU  é:  Normand,  3  Q.  L.  R  382,  Q.  B.  1877, 
post,  nnder  art.  76L 

yîWL  No  costs  are  allowed  the  opposant  upon  oppositions 
for  the  payment  of  any  of  the  claims  mentioned  in  article 
719.     27-28  F.,  c.  39,  s.  6. 

7SKI.  AU  oppositions  for  payment  must  contain  an  élec- 
tion of  domicile,  as  prescribed  in  article  583.    87^  Rule  ofP. 

733.  When  there  is  no  opposition,  and  the  certificate 
does  not  establish  the  existence  of  any  hypothec,  a  judg- 
ment  may  bcTendered  by  the  prothonotary  in  the  name  of 
the  court,  npon  application  made  in  vacation,  ordering  the 
moneys  to  be  paid  to  the  seizing  party,  according  to  their 
sufficiency  and  to  the  amount  of  his  claim.  0.  tS.  L,  C,  c. 
83,  8. 147. 

§  11.  Of  collocation  and  the  distribution  of  moneys, 

734.  Between  the  sixth  and  the  twelfth  day  after  the 
sheriflTs  retnm,  certifjring  that  he  has  levied  moneys,  the 
prothonotary  is  bound  to  prépare  a  scheme  of  collocation  or 
distribution,  and  to  report  the  same.    90th  R,  of  P. 

If,  however,  the  sheriff  has  been  unable  to  retum  the  cer- 
tificate of  hypothecs,  the  delay  above  prescribed  is  only  reck- 
Oûed  from  the  filing  of  such  certificate. 

735.  The  report  of  distribution  must  mention  the  names 
and  désignation  of  the  parties  plaintiff,  défendant  and  oppo- 
sant, the  amount  levied,  the  person  in  whose  hands  it  is,  and 
the  filing  of  the  certificate  of  hypothecs.    1  Pig,  816. 

736.  Each  collocation  must  form  a  separate  article,  in 
numerical  order,  and  must  mention  whether  the  claim  bears 
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upon  ail  the  moneys  to  be  distributed  or  only  upon  ihe  price 
of  a  particular  immoveable  or  part  of  an  immoveable,  the 
nature  of  the  clahn,  and  the  date  of  the  title  and  of  its  reg- 
istration.     Tbidy  818. 

797.  In  preparing  the  report  of  distribution  the  protho- 
notary  must  act  according  to  the  apparent  rights  of  the 
parties,  as  stewn  by  the  certificate  of  hypothecs  filed  by  the 
sheriff,  by  the  oppositions,  claims  and  the  other  documenta 
forming  part  of  the  record,  and  in  conformity  with  the  rulea 
contained  in  the  Civil  Code,  in  the  titles  Of  Privilèges  and 
Hypothecs,  and  Of  Begistration  of  real  rights^  and  with 
those  hereinafter  declared.    Ihid, 

798.  Law  costs  must,  howçver,  be  collocated  in  the  f cl- 
lowing  order  : 

1.  Costs  of  the  report; 

2.  Commission  on  amounts  deposited,  and  tax  upon  the 
amount  levied,  if  any  is  due,  and  costs  of  seizure  and  sale^ 
if  they  hâve  not  been  retained  out  of  the  moneys  levied  ; 

3.  Costs  incurred  upon  the  writ  of  exécution  against  im- 
moveables,  and  such  as  may  remain  due  updn  the  discussion 
of  the  moveables  ; 

4.  Costs  of  cancelling  hypothecs,  or  of  establishing  that 
they  are  extinguished  ; 

5.  Costs  of  affixing  seals,  and  of  making  any  inventory 
required  by  law  ; 

6.  Costs  incurred  either  in  the  court  below  or  in  appeal, 
upon  proceedings  incidents!  to  the  seizure  and  necessary  to 
effect  the  sale  of  the  immoveables  ; 

7.  Costs  of  suit,  as  provided  in  article  606. 

1  Pig,  810;  Poth  Proc.  232;  Hyp,  451  ;  Couchot,  163  ; 
Héricc.  11,  s.  1,  Nos,  8-4;  Grenier  sur  VEdit  de  1771,  p. 
371  ;  C,  S,  L,  G.  c.  37,  s.  S;  G.  N.  2101-4. 

1.  An  opposant  cannot  be  collocated  for  and  paid  by  privilège  in 
préférence  to  a  duly  registered  hypothecary  [creditor,  the  coBts  of  hi» 
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opposition  wkioh  was  maintained,  and  for  the  payment  of  whioh  the 
property  of  the  adverse  party  was  seized  and  brought  to  sale.  BrU' 
neau  v.  Oagnon  <k  Oaffnon,  4  Q.  L.  R.  316,  S.  0.  R  I87a 

2.  Where  the  plaintiff  in  an  action  had  been  ooUocated  for  hia  full 
oostB  in  préférence  to  his  landlord's  privilège  for  rent — Ife/d,  on  a  con- 
testation of  a  oollocation,  that  the  practice  has  been  to  refuse  the  plain- 
tiff sach  privilège  for  costs.  Kerry  et  al,  db  PéU/y  et  al.  db  WcUson,  6 
L.  C.  J.  293  &  13  L.  C.  R.  163  S.  0.  1862. 

3.  A  plaintiff  in  a  case  has  a  right  to  be  coUocated  bj  privilège  for 
aQ  the  costs  of  his  sait,  when  such  costs  are  necessary  to  obtain  the 
seiznre  and  sale  of  the  défendantes  real  estate.  Oameau  v.  Fortin  et 
oL  2  L.  0.  R.  116,  S.  C.  1852. 

4.  On  the  contestation  of  the  report  of  coUocation  in  a  personal 
action — Held,  that  the  plaintiff  was  entitled  to  be  coUocated  for  tlie 
whole  of  his  costs,  and  that  in  préférence  to  the  lessor  of  the  house  in 
which  the  goods  were  seized.  Jervis  v.  Kelly  é  Marquis,  4  L.  C.  R.  75^ 
S.  0.  1853. 

5.  A  seizing  oreditor  of  an  unprivileged  debt  is  only  entitled  to  be 
coUocated  by  privUege  upon  the  proceeds  of  a  judicial  sale  for  the 
costs  of  an  ordinary  action  by  default  settled  at  the  sum  of  £4  9s. 
Dénia  v,  8t  HUaire,  5  L.  C.  R.  386,  S.  C  1855. 

6.  There  is  no  privilège  for  costs  of  suit  in  the  distribution  of  mon- 
eys  levied  by  the  sale  of  an  immoveable  property  at  the  suit  of  che 
plaintiff  whose  daim  is  not  privUeged.  Lalcnde  v.  Bawley  ds  Lafrenr 
aye  db  Poptn,  6  L.  C.  R.  192,  S.  0.  1856. 

7.  And  on  a  report  of  coUocation  and  distribution,  where  the  attor- 
neys  of  the  plaintiffs  daimed  to  hâve  their  costs  of  judgment  rank  as 
a  privUeged  claim — Held,  that  the  costs  were  not  privUeged  unless 
the  daim  were,  and  that  in  ail  cases  the  costs  foUowed  the  nature  of 
the  chûm.    Ib.,  1  L.  C.  J.  274,  S.  0.  1856. 

8.  Heldf  that  the  plaintiff  was  entitled  to  be  coUocated  by  privUege 
for  his  costs,  according  to  the  class  in  which  his  action  came  to  be  de- 
cided,  as  in  a  case  decided  upon  the  merits  ex  parte  after  enquête. 
Michon  V.  Leigh  à  Oagnon,  6  L.  0.  R  95,  S.  0.  1856. 

9.  The  registration  of  an  ordinary  conventional  hypothec,  bearing 
date  subeequently  to  the  coming  into  force  of  the  registration  ordin- 
anoe,  confers  no  privUege  for  the  costs  incuvred  in  recovering  the 
amount  thereof.  Morin  db  DaUy  é  Derovsselle,  6  L.  C.  R  48,  S.  C. 
1856. 

10.  Upon  the  distribution  of  the  moneys  arising  £rom  the  sale  of  the 
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moveables  of  the  défendant — Heldy  that  ihe  seizing  creditor  bas  a  pri- 
vilège only  for  the  costs  of  seizure,  and  not  for  the  oosts  of  obtaining 
judgment.     Kerry  et  al  v.  Pelly  et  al.,  13  L.  0.  R.  163,  C.  C.  1862. 

11.  Where  the  corporation  of  Québec  filed  an  opposition  for  pay- 
ment  against  the  proceeds  of  the  sale  of  the  property  of  the  défendant, 
daiming  to  be  paid  by  pririlege,  the  amount  of  the  assessments  on 
property,  and  the  prothonotary  in  the  report  of  distribution  oollocated 
the  plaintiff  for  the  whole  of  his  oosts  taxed  in  the  cause,  which  the 
opposants  contested — Held,  maintaining  the  contestation,  and  confirm- 
ing  the  judgment  of  the  court  below,  that  he  was  only  entitled  to  be 
paid  by  privilège  the  costs  as  in  an  action  decided  upon  the  mérita 
ex  parte  with  enquêfce.  Affourd  à  The  Mayor,  éc,  of  Québec,  14  L.  C. 
R  143,  Q.  B.  186i 

12.  Held,  reversing  the  judgment  of  the  Court  of  Beview,  that  the 
party  at  whose  instance  the  immoveable  property  was  sold,  had  a  pri- 
vilège for  his  costs  of  suit  taxed  as  in  an  ex  parte  case  without  enquête. 
The  Easteiii  Townships  Bank  é  Facaud,  17  L.  C.  R.  126  <fc  2  L.  C. 
L.  J.  270,  Q.  B.  1866. 

13.  The  costs  of  action,  as  accessory  to  the  principal,  rank  before  a 
hypothecary  claim  registered  subsequently  to  the  obligation  for  the 
amount  of  which  judgment  has  been  rendered,  but  previously  to  the 
judgment  condemning  the  défendant  to  the  payment  of  costs.  Jfar- 
chUdon  V.  Mooney  é  The  Québec  BuUding  Society  db  LUtle,  8  L.  C.  R. 
122,  S.  C.  186». 

14.  The  costs  of  a  sale  by  authority  of  justice  of  certain  lots  of  land 
are  not  divided  equally  on  each  immoveable,  but  according  to  the  prioe 
of  sale  of  each  lot.  PacoAid  v.  Duhé  de  Les  Syndics,  éc,  7  L.  0.  J. 
279.  S.  0.  1862. 

And  the  costs  of  distribution  of  the  moneys  arising  ont  of  such  sale 
are  distributed  also  in  the  same  way.    Ib. 

730.  After  law  costs,  those  claimants  must  be  collocated 
in  their  respective  order  who  had  some  right  of  property  in 
the  immoveable  sold,  and  who  failed  to  set  up  their  rights 
in  due  time  by  opposition  to  annul,  opposition  to  withdrajv, 
or  opposition  to  secure  charges,  but  hâve  filed  oppositions 
for  payment  ;  after,  however,  deducting  such  debts  as  they 
may  be  bound  to  pay  and  as  hâve  become  payable  in  con- 
séquence of  the  sale  of  the  immoveable,  and  the  costs  men- 
tioned  in  the  preceding  article.  2  Bout.  725-6  ;  PoiMer, 
236;  Héric.  204;  G.8.  L.  G.  c.  85,  s.  16,  §  3. 
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799.  Conditional  hypothecs  are  coUocated  in  the  report 
according  to  their  rank,  but  the  amounts  thereof  are  made 
payable  to  subséquent  creditors  whose  claims  are  exigible, 
or.  in  default  of  thèse,  to  the  défendant,  upon  good  and  suf- 
fident  sureties  being  given  for  the  retum  of  the  money,  in 
the  event  of  the  condition  being  f ulfiUed  ;  and  upon  failure 
of  the  latter  to  give  such  security ,  within  the  delay  fixed  by 
the  court,  the  amounts  may  be  paid  to  the  conditional  credi- 
tors, upon  their  giving  good  and  sufficient  sureties  to  retum 
the  moneys  in  the  event  of  the  condition  failing,  or  becom- 
ing  impossible  and  paying  interest,  when  the  case  requires 
it  to  such  persons  as  the  court  may  order. 

[In  the  case  of  neither  party  fumishing  the  requisite  se- 
curity, the  amount  of  the  conditional  claim  may  be  placed 
in  the  hands  of  a  sequestrator  or  depositary  upon  whom  the 
parties  agrée,  or  whom  the  court  names  of  its  own  accord.] 

Pothier,  Proc.  234-235  ;  12  Ouy,  Rép.  433  ;  2  -Bcmr.722; 
Héric.  157  ;  Pothier,  263  ;  Hauyvet,  351. 

1.  A  creditor  who  has  a  spécial  hypothec  on  an  immoveable  has  the 
right  to  demand  being  oollooaied  in  proportion  to  the  amount  xaised 
by  giving  security  that  he  will  retum  the  amount  for  which  he  is  coUo- 
cated in  case  the  immoveables  not  yet  seized  and  sold,  and  which  are 
q>ecially  hypothecated  for  the  payment  of  other  creditors  by  gênerai 
hypothec  should  be  found  insuffîcient  to  satisfy  their  claim.  Delagrave 
T.  DessauUes  A  Dtlagrave  <k  Deneshaud  9.  L.  C.  J.  89,  S.  C.  1865  ; 
Laframhoise  é  Berthelot  v.  Kemiehj  céc,  9  L.  0.  J.  89. 

731.  When  a  prior  claim  is  undetermined  and  unliqui- 
dated,  the  prothonotary,  out  of  the  disposable  moneys,  must 
reserve  a  sufficient  sum  to  cover  it;  and  such  sum  remains 
in  the  sheriffs  hands  until  the  claim  is  liquidated,  or  until 
the  court  otherwise  orders.  Houyvet,  No.  193  ;  C,  S,  i.  G. 
c,  86,  8.  20. 

789.  Hypothecary  claims  due  with  a  term  of  payment 
beoome  exigible  in  conséquence  of  the  discussion  and  sale 
of  the  immoveable  subject  to  them,  and  are  beneficially  col- 
located,  but  if  they  do  not  bear  iaterest,  the  creditor  is  then 
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coUocated  and  receives  the  amount  of  his  collocation  on 
condition  that  he  shall  give  and  after  he  has  given  security 
to  pay  interest,  until  the  term  expires,  to  the  subséquent 
creditors  mentioned  in  the  report  ;  and  if  he  is  coUocated  for 
a  part  only  of  his  daim,  he  is  not  liable  for  interest  towards 
such  subséquent  creditors  until  the  full  amount  of  his  claim 
is  completed.  2  Bour.  722;  15  Ouy.  Rep,  433;  Lac,  Vo. 
Intérêt  No.  7;  Poth.  Gond,  indeb,  No.}  Si,  Héric.  157. 

733.  Claims  for  the  capital  of  life-rents  are  determined 
and  coUocated  according  to  articles  1914,  1915,  19l6  and 
1917  of  the  Civil  Code. 

734.  Interest  and  arrears  of  rents  preserved  by  registra- 
tion  of  a  claim  are  coUocated  in  the  same  rank  with  such 
claim,  up  to  the  day  on  which  the  immoveable  was  adjudged. 

[A  creditor  whose  name  is  registered  is  coUocated,  in  the 
same  rank,  for  such  taxed  costs  only  as  are  incurred  in  the 
court  in  which  he  originaUy  obtained  judgment  for  the  re- 
covery  of  his  claim.  His  costs  in  appeal  rank  only  accord- 
ing to  the  date  of  their  registration.]  7  V.  c.  35  ;  Lac,  Vo. 
Intérêt,  No,  7;  Poth,  Proc.  252-3. 

73«S.  When  several  imraoveables,  or  pièces  or  parcels  of 
land  separately  charged  with  différent  claims  are  sold  for 
one  and  the  same  price  ; 

When  a  vendor's  claim  comes  in  concurrence  with  a 
builder's  privilège  ;  or, 

When  a  creditor  has  some  preferential  claim  upon  part  of 
an  immoveable,  by  reason  of  iraprovements  or  other  cause  ; 

And  the  disposable  moneys  are  insuflScient  ; 

The  prothonotary,  if  the  record  does  not  afford  him  suffi- 
cient  data  to  perform  the  relative  valuation  himself,  must 
suspend  the  distribution  and  report  the  £a,cts  to  the  court. 

736.  Upon  the  application  of  one  of  the  parties  interested 
after  notice  given  to  the  others,  the  court  orders  experts  to 
be  named  in  the  ordinary  manner,  in  order  to  establish  the 
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Tespectîve  values  of  the  immoveables,  pièces  of  land,  or  im- 
provements,  and  the  proportion  which  should  be  allotted 
to  each  out  of  the  moneys  to  be  distributed. 

787.  The  relative  valuation  being  established  upon  the 
report  of  the  experts,  the  case  is  sent  back  to  the  prothono- 
tary,  in  order  that  he  may  proceed  to  détermine  the  order  of 
collocation  and  the  distribution  of  the  moneys.  1  Pig,  810, 
811. 

788.  The  registrar's  certificate  is  prima  f(wie  évidence  of 
the  facts  therein  mentioned  ;  but  it  may  be  contested  on  the 
ground  of  error  or  fi^ud  on  the  part  of  the  registrar  or  in 
his  books  ;  and  in  such  6ase  the  court  may,  if  the  ends  of 
justice  require  it,  order  any  interest^d  person  to  be  called  in 
to  answer  the  contestation,  which  must  also  be  served  upon 
the  r^istrar. 

Such  interested  parties  are  called  in  by  being  served  with 
a  rule  of  court  ;  and  this  service  may  be  either  personal  or 
at  domicile,  or  by  advertisement  in  newspapers  if  the  per- 
aons  are  absent,  in  the  same  manner  as  upon  ordinary  sum- 
mons.    G.  8.  L  G.  c.  36,  «.  19;  25  F.  c  11,  s.  5. 

789.  Any  party  to  the  cause,  or  any  person  appearing 
volimtarily,  may  produce  any  acquittance  or  document  of  a 
nature  to  establish  the  discharge  or  extinction  of  a  claim 
mentioned  in  the  certificate  of  hypothecs,  provided  it  is  ac- 
companied  with  such  proof  as  would  be  required  to  justify 
the  registrar  in  receiving  it  ;  and  the  court  or  judge  may 
tiiereupon  correct  the  certificate,  or  order  it  to  be  sent  back 
to  the  registrar  for  correction,  or  else  the  registrar  may  trans- 
mit to  the  prothonotary  a  supplementary  certificate  in 
amendment  of  the  former  one.     25  F.  c.  11,  8.  5. 

740.  The  registrar  is  deemed  to  be  an  officer  of  the  court 
for  aU  that  coneems  such  certificate  of  hypothecs,  as  also  for 
the  taxation  of  his  fées  and  expenses  for  services  rendered 
in  regard  thereto.    Ibid.  s.  6. 
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741.  Any  person  interested  in  the  distribution  of  moneya 
may,  either  in  term  or  in  vacation,  even  before  contestation^ 
cause  the  défendant  or  the  creditor,  or  the  debtor  of  any 
hypothecs  mentioned  in  the  registrar's  certificate  or  in  any 
opposition,  or  any  other  person  having  cognizauce  of  the 
filets  to  be  examined  before  the  judge,  or  in  his  absence,  be- 
fore the  prothonotary,  in  order  to  establish  whether  such 
hypothec  bas  not  been  discharged,  in  whole  or  in  part,  or 
otherwise  extinguished,  or  to  prove  any  other  fact  material 
to  the  case  ;  and  any  person  thus  examined  is  bound  to  dis- 
close the  existence  of  any  receipt,  account,  document  or  writ- 
ing,  relating  to  such  discharge  or  extinction,  and  to  produce 
the  same  if  it  be  in  his  power  ;  and  if  it  appears  by  the 
certificate  of  hypothecs,  or  by  any  opposition  in  the  case, 
that  such  person  is  the  treditor  of  the  hypothec,  his  admis- 
sions constitute  proof 

A  person  thus  examined  cannot  ask  to  be  taxed  as  a  wit- 
ness  if  he  is  interested  in  the  distribution,  nor  can  he  ask  to 
be  paid  his  travelling  expenses  before  answering.     27-28  F. 
c.  30,  8.  7. 
If  the  hypothecaigr  creditor  of  the  person  who  was  in  pos- 
.  session  of  the  immoveables  in  question  at  the  commence- 
ment of  the  ten  years  next  preceding  the  day  of  the  judi- 
cial  sale,  or  his  légal  représentatives,  cannot  be  found  so  as  to 
be  summoned  and  examined,  then  upon  the  affidavit  of  any 
person  swearing  that  he  has  reason  to  believe,  and  verily 
believes,  that  the  hypothec  has  been  paid,  discharged  or  ex- 
tinguished, the  court  or  a  judge  may  order  such  creditor,  or 
his  représentatives,  to  be  summoned  in  the  same  manner  as 
absentée  défendants,  and  if  such  creditor  or  absentée  défen- 
dants fail  to  appear  the  distribution  takes  place  in  the  same 
manuer  as  if  the  hypothec  had  not  been  mentioned  in  the 
certificate  of  the  registrar. 
8ee  Ledw  é  McCarthy,  19  L,  C.  J.  107,  pose  under  art  751. 

749.  The  parties  are  allowed  eight  days  to  contest  the 
report  of  distribution,  reckoning  from  the  day  on  which  it 
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was  entered  on  the  posted  list,  if  such  day  be  a  Monday,  if 
not,  the  delay  is  reckoned  from  tlie  Monday  foUowing.  92 
Rule  of  P.,  2  X.  a  R  9. 

L  A  penon  opposing  will  be  allowed  to  contest  the  report  of  ooUo- 
cation  and  diatribntion  after  the  délaya  hâve  expired,  where  it  is 
eftabliflhed  by  affidavit  that  he  wa9  interested,  and  that  the  party  ool- 
located  appean  on  examination  of  his  opposition  not  to  be  entitled  to 
the  amonnt  of  his  coUooation.  Cla/pin  ▼.  NagU  ds  Nagle,  4  L.  0.  J. 
286,  S.  0.  1860. 

2.  Permission  to  contest  after  the  delays  hâve  expired  will  not  be 
grauted  because  of  the  omission  havingbeen  due'toanother's  inadver- 
tance or  oversight.    Fonyth  v.  Morinetal,,  2  L.  0.  J.  59,  S.  0.  1857. 

3.  On  cause  shown  and  on  payment  of  costs,  an  interested  party 
will  be  allowed  at  any  time  to  contest.  Prévoit  v.  Dekêdemierê  ds  Fro- 
ihingham,  3  L.  C.  J.  165,  S.  C.  1859. 

4.  The  order  of  collocation  under  a  judgment  of  distribution  oan 
only  be  ohanged  by  contesting  the  judgment  itself  within  eight  days 
irom  the  notice,  or  after  permission  of  the  court,  but  bef ore  homologa- 
tion. One  cannot  by  simple  pétition  ask  that  a  collocation  made  of  a 
daim  by  an  homologated  judgment  be  ruduoed,  and  that  a  supplemen- 
taiy  distribution  be  granted,  when  such  demand  is  based  on  the  fact 
that  the  oreditor  bas  been  collocated  for  more  than  two  years'  interest 
besides  the  currentyear,  and  to  the  préjudice  of  the  subséquent  credi- 
tors.  The  pétition  for  a  supplementary  distribution  can  only  be 
iUowed  when  it  is  alleged  and  proved  that  a  oreditor  has  been  coUoca- 
ied  for  that  which  is  not  due  him,  or  for  that  which  he  has  already  re- 
oeived.  Lamawreux  v.  Peloquin  ds  Boy  ei  al,  ds  Duport^  15  L.  0.  J. 
216,8.0.  1871. 

5.  Proceedings  for  the  purpose  of  testing  the  validity  of  hypothe- 
Ciry  daims  in  a  report  of  distribution  can  only  be  had  in  cases  where 
the  moneys  levied  are  still  before  the  court,  and  are  not  paid  over  ta 
the  party  whose  collocation  is  oontested.  Judgment  of  court  below 
reversed.     Ledm  v.  McCarthy,  1  Q.  L.  R  1,  Q.  B.  1874. 

74S.  The  contestation  may  relate  to  the  report  itself  and 
to  the  order  or  rank  of  the  collocations,  or  it  may  go  to  the 
meritfi  or  substance  of  any  of  the  claims  benoficially  collo- 
cated, and  in  this  case  the  report  becomes  impliedly  oon- 
tested and  stayed,  to  the  extent  of  such  contestation,  with- 
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out  its  being  necessaiy  to  file  a  spécial  contestation  of  the 
report  to  that  end. 

The  contestation  in  ail  cases  must  be  accompanied  with 
the  reasons  and  documents  in  support  thereof,  if  there  are 
any,  and  a  copy  of  such  contestation  must  be  left  with  the 
party  interested,  either  at  his  elected  domicile  or  at  the  pro- 
thonotary's  office,  if  there  is  no  such  domicile.  4  L.  C.  R. 
306  ;  1  Pig.  818. 

1.  It  is  not  necessary  that  an  opposant  who  oontests  the  collocation 
of  another  person  should  set  up  in  his  grounds  of  contestation  his  own 
title  or  interest  to  or  in  the  prooeeds  of  the  sale  of  the  lands,  colloca- 
tion of  the  prooeeds  of  which  has  been  made  in  f  avour  of  the  other  op- 
posant. Waiker  et  al,  y.  Fems  ds  The  MantrecU  Fermement  Building 
Bocieiy  à  Sheridan,  6  L.  0.  J.,  299,  S.  C.  1862. 

2.  On  motion,  a  contestation  was  rejected  on  the  gronnd  that  three 
separate  items  of  collocation  oonceming  three  différent  parties  were 
contested  thereby,  and  that  no  notice  thereof  had  been  served  on  any 
of  the  three  parties  interested.  Bwvoughe  à  dîners,  2  L.  C.  R.  9^  S. 
C.  1861. 

3.  The  contestation  of  the  opposition  of  a  collocated  creditor  may  be 
joined  in  the  same  plea  or  act  of  contestation  with  a  demand  or  claim 
tending  to  hâve  the  report  reformed.  Mollet  t.  DesbarcUs  et  al,,  4  h. 
0.  R  305,  Q.  B.  1864. 

4.  The  contestation  of  a  report  of  distribution  is  in  the  nature  of  a 
demurrer,  under  which  no  matter  of  fact  can  be  inquired  into,  and  if 
the  contestation  rests  upon  matters  of  fact,  the  parties  conteeting 
should  hâve  pleaded  to  the  opposition.  Dorion  v.  Orant,  db  Patteraon, 
et  al.,  14  L.  0.  R.  227,  S.  0.  1864, 

744.  Contestations  of  the  report  or  of  the  order  of  collo- 
cation may  be  inscribed  forthwith  upon  the  roU  for  hearing, 
after  notice  given  to  the  parties  interested,  without  the 
necessity  of  any  written  answer  to  such  contestation. 

,  745.  If  the  contestation  of  the  report  is  maintained  with- 
out being  opposed  by  any  party,  the  costs  thereof  are  taken 
out  of  the  moneys  levied. 

In  the  event  of  the  costs  being  adjudged  against  one  of 
the  parties,  the  contesting  party  is  still  entitled  to  b^  paid 
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them  out  of  the  moneys  levied,  saving  to  the  créditer  who 
is  prejudiced  by  such  coUocation,  his  right  to  demand  subro- 
gation against  the  party  condemned  to  pay  them. 

1.  Tlie  prothonotary  is  not  entited  to  the  fee  upon  a  report  of  collo- 
cation,  if  the  report  hâve  been  set  aside  and  another  report  prepared. 
DavDSon  exp.,  12  L.  C.  R.  414,  S.  0.  1862. 

2.  A  hypothecary  creditor  who  has  been  coUocated  for  more  than 
remains  due  to  him  (the  balance  having  been  paid  by  a  previous  judg- 
ment  of  distribution),  cannot  be  held  for  the  costs  of  the  contesta- 
tion of  such  collocation,  if  he  hâve,  after  contestation,  filed  with  the 
prothonotary  a  déclaration  of  the  amount  so  remaining  due.  Olobemky 
V.  Daotut,  db  Moreau  é  Qohensky,  2  R.  L.  608,  Q.  B.  1870. 

744Î.  When  a  contestation  of  the  report,  or  of  a  collocated 
daim  is  maintained,  it  is  so  maintained  for  the  benefit  of  the 
mass  of  the  creditors,  and  the  court  orders  the  prothono- 
tary to  prépare  a  new  report  according  to  the  rights  of  the 
parties.     Houyvet  409-10  ;  1  Pig.  821. 

747.  [The  right  of  contesting  claims,  oppositions  or  col- 
locations  belongs  to  whichever  of  the  interested  parties  is 
first  to  use  it. 

A  party  whose  claim  or  collocation  is  contested  is  not 
bound  to  answer  more  than  one  of  severàl  contestations 
founded  on  the  same  grounds,  and  he  may  apply  to  bave 
such  contestations  united  and  the  proceedings  thereon  con- 
ducted  between  him  and  the  first  contesting  party,  ail  notices 
required  being  served  upon  the  other  contesting  parties,  who 
bave  a  right  to  watch  the  proceedings  and  even  to  be  put 
in  the  place  of  the  party  who  has  taken  up  the  contestation, 
in  the  event  of  his  withdrawal  or  of  his  neglect  or  refusai 
toproceed.]     Poth.  231  ;  1  Pig.  805. 

748.  Contestations  upon  the  merits  of  oppositions  or 
claims  are  subject  to  the  rules  of  procédure  which  apply  in 
ordinary  suits. 

26 
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749.  After  the  delay  for  contesting  the  report  has  expired, 
the  prosecuting  party,  or  upon  his  failure  to  do  so  within 
two  days,  any  otber  party  interested^  may  move  for  the 
homologation  of  the  whole  report,  if  there  is  no  contesta- 
tion, or  of  the  part  which  is  not  contested  or  is  not  affected 
by  the  contestations,  when  thèse  are  only  to  a  part. 

Such  motion  cannot,  however,  be  made  until  after  notice 
thereof  bas  been  posted  up  in  the  prothonotary's  office  during 
at  least  four  days. — Ritle  of  P.  ;  1  Pig.  819  ;  Héric.  198  ; 
C.  S,  L  a  e.  83,  8. 147. 

1.  Upon  the  distribution  of  money  levied  in  exécution, — Hdd,  that 
the  attorney  of  the  seizing  creditor  was  entitled  to  the  fee  allowed  upon 
homologation  of  the  report  of  distribution. — Kerry  et  al,  é  PeWy  et  cU. 
13  L.  C.  R.  163,  &  6  L.  C.  J.  293,  S.  C.  1862. 

2.  No  collocation  can  be  homologated  which  has  not  been  previously 
contained  in  a  report  of  distribution  regiilarly  made  and  filed,  so  as  to 
enable  the  parties  to  contest  it.  The  Ecuitern  Tcyuynshipa  Baiik  v. 
Pacavd,  17  L.  C.  R.  126,  2  L.  C.  L.  J.  270,  Q.  B.  1866. 

7fiO.  The  homologation  may  be  gmnted  either  by  the 
court,  or  by  the  prothonotarj^  in  term  or  in  vacation,  un- 
less  there  is  a  coun ter-application  or  a  contestation,  in  which 
case  the  court  alone  can  décide.     C.  S,  L,  C,  c.  83,  8,  147. 

1.  The  court  will  not  homologate  the  repui*t  if  the  priée  hâve  not 
been  paid  into  the  hands  of  the  sherifif.  Lebois  y,  OagiU,  3  Rev.  de 
Lég.  472,  K.  B.  1818  ;  Boucher  v.  Beaudoin,  3  Rev.  de  Lég.  475,  K. 
B.  1821.     See  Eadem  Township  Bank  v.  Pacavd,  uuder  art  494  ante. 

78t,  [If  in  any  distribution,  whether  homologated  or  not, 
a  creditor  is  coUocated  foi  any  sum  that  is  not  due  to  him, 
the  court,  upon  a  déclaration  of  the  creditor  to  that  eflfect, 
may  order  a  supplementary  distribution  of  the  sum  thus 
allowed  him. 

If  the  person  thus  coUocated  fails  to  déclare  what  he  has 
previously  received,  the  judge  may,  upon  the  application  of 
any  party  interested  and  on  production  of  an  àuthentic  dis- 
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charge,  order  a  supplementary  distribution  of  the  amount 
of  such  coUocation. 

If  there  be  no  authentic  discharge  the  person  thus  coUo- 
^ted  must  be  called  in,  upon  application  to  the  court  or 
judge,  and  in  such  case  the  provisions  of  article  741  apply. 

If  the  person  coUocated  has  no  known  domicile  in  Lower 

^ada,  or  if  he  is  dead  and  his  légal  représentatives  are 

^ot  certainly  known,  the  judge  may,  upon  a  certificate  of 

the  fact,  order  them  to  be  called  in  in  the  m^nner  provided 

ùi  article  68.] 


FoRM  No.  88. 

In  connection  with  article  751. 

I-#ower  Canada,^  In  the  Superior  Court. 
Dist.ï-ictof  j  (Date.) 

I^^e^ent  :  X.  Y.,  Judge. 

A.  B.,     Plaintiff, 

^  V8. 

C.  D.,     Défendant, 

and 
E.  F.,     Collocated  Creditor. 

^^  i^  ordered  that  the  said  E.  F.  (his  qucdity  and  domicile) 
or  J^Xfti  légal  représentatives  do  appear  before  this  court  on 
^^  day  of  in  order  to  answer  the  contesta- 

tioix    ^f  hisclaim. 

By  order, 

R.  S.,  Prothonotary. 

"^    supplementary  distribution  will  be  ordered  after  homologa- 
tio      o^  ^Yie  report  on  proof  of  error  in  the  registrar's  certificate  and  of 
/^/tfW^"^^  that  no  hypothec  exista  in  favour  of  the  party  collocated. 
"***^*^^  <fc  Oingras  é  Jobvn,  3  R.  L.  455,  8,  0.  1871. 
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2.  Articles  741  &  761  of  the  Code,  authorizing  any  person  interested 
in  the  distribution  of  moneys  to  corne  in  and  make  proof  of  the  dis- 
charge  of  any  hypothec  mentioned  in  the  registrar's  certificate,  or  in 
any  opposition,  do  not  apply  where  the  créditer,  who  is  alleged  to 
hâve  been  collocated  for  a  sum  not  due,  has  actually  received  the 
money,  after  judgment  homologating  the  report  of  distribution. 
Leduc  <fc  McCarthy,  19  L.  C.  J.  107,  Q.  B.  1874. 

7S3.  When  no  opposition  for  pajmaent  has  been  filed  and 
no  claim  appears  by  the  registrar  s  certificate,  or  when  ail 
the  parties  consent,  themoneys  levied  may,  withoutthe  for- 
mality  of  a  report  of  distribution,  be  adjudged  by  the  pro- 
thonotary  to  the  parties  entitled  to  them,  upon  a  motion 
to  that  efFect  made  either  in  term  or  in  vacation.  C.  S,  L. 
C.  c,  83,  8.  147,  §  3. 

36  Fief.  c.  U(Que.): 

5.  At  the  expiration  of  fifteen  days  from  the  date  at  which  any  re- 
port of  collocation  and  distribution  of  moneys  shall  hâve  been  honio* 
logated,  in  whole  or  in  part  (as  the  case  may  be),  whether  by  a  judg- 
ment of  any  court,  or  by  the  order  of  a  prothonotary  or  a  clerk  of  a 
court  in  Lower  Canada,  the  prothototary  or  olerk  of  the  court,  within 
the  office  of  which  the  said  judgment,  or  order  of  homologation,  is 
filed  and  of  record,  if  no  notice  of  appeal  from  such  judgment  or  order 
of  homologation  shall  hâve  been  served  upon  him,  or,  if  no  opposition 
has  been  made  to  such  judgment  or  order  of  homologation,  as  herein- 
after  set  forth,  within  the  said  delay  of  fifteen  days  from  the  date  of 
the  said  judgment  or  order  of  homologation,  shall  transmit,  without 
delay,  to  the  Trcasurer  of  the  Province  of  Québec  a  copy  of  the  said 
judgment  or  order  of  homologation,  and  a  certificate  under  his  signa- 
ture, and  the  seal  of  the  court  establishing  and  setting  forth  that  no 
notice  of  appeal  from  the  suid  judgment  or  order  of  homologation,  nor 
any  opposition  to  the  same  has  been  served  upon  him,  within  the  said 
delay  of  fifteen  days,  and  on  receipt  of  such  judgment  and  certificate, 
the  treasurer  shall  immediately  pay  the  moneys  so  distributed,  by  de- 
livering  to  the  sheriff  or  to  the  officer  to  whom  the  same  belongs,  his 
order»  or  chèques  in  favour  of  each  of  the  parties  mentioned  in  the 
judgment  or  order,  for  the  amountawarded  to  each. 

Ând  if  an  appeal  has  been  taken  from  the  said  judgment  or  order  of 
l^omologation,  or  an  opposition  made  thereto  in  relation  to  oi>e  ôr  more 
of  the  said  collocations,  which  shall  be  established  by  the  certificate  of 
the  prothonotary  or  clerk,  the  trensurer  shall  mit  pay  theamount  of  the 
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coUocations  so  contested  antil  af ter  a  definite  sentence  has  been  pro- 
nounced  upon  such  contestation,  or  until  after  such  contestation  shall 
hâve  been  settled  as  hereinafter  provided. 

Any  person  or  corporation  désirons  of  instituting  an  appeal  from  the 
jud^ment  or  order  of  homologation  before  mentioned,  or  of  inaking  any 
opposition  thereto,  if  by  law  any  such  opposition  can  be  made,  must, 
within  fifteen  days  from  the  date  at  which  such  judgment  or  order  of 
homologation  shall  hâve  been  rendered,   produce  at  the  office  of  the 
court  where  such  order  or  judgment  is  filed,  and  of  record,  by  causing 
the  same  to  be  served  upon  the  prothonotary  or  clerk  of  such  court, 
a  copy  of  the  writ  of  appeal  which  he  has  caused  to  be  iasued,  or  of  his 
opposition  (if  aa  opposition  has  been  made),  and  it  shall  be  the  duty 
of  the  prothonotary  or  clerk  to  make  an   entry  of  such  document  in 
the  registers  of  the  court,  and  the  same  shall  form  part  of  the  record  ; 
and  in  the  event  of  the  said  opposition  or  writ  of  appeal  not  having 
been  served  within  the  aforesaid  fifteen  days,  upon  the  prothonotary 
or  clerk  of  the  court,  the  sums  of  money  mentioned  in  the  judgment 
or  order  of  homologation  shall  be  paid  ;  but  the  foregoing  provisions 
shall  not  deprive  any  one  who  shall  hâve  omitted  to  prosecute  his  ap- 
peal or  opposition  within  the  fifteen  days  as  hereinabove  set  forth,  from 
the  right  of  so  doing,  within  the  delays  established  by  law,  or  of  filing 
his  opposition  within  the  delays  establiahed  by  law,  and  in  the  event 
of  his  succeeding,  of  recovering  by  action  at  law,  the  moneya  paid  under 
the  former  judgment.   Whenever  any  appeal  shall  hâve  been  instituted 
to  the  Court  of  Queen's  Bench,  or  any  opposition  put  in  within  the 
fifteen  days  as  aforesaid,  and  that  the  prothonotary  or  clerk  shall  hâve 
been  notified  of  such  appeal  or  opposition  as  herein  above  set  forth, 
the  moneys  affected  by  such  appeal  or  oppositi  >n  shall  not  be  paid  un- 
til the  contestation  raised  thereby  shall  hâve  been  definitely  settled, 
either  by  the  Court  of  Queen^s  Bench,  by  the  Superior  Court,  or  Her 
Majesty's  Privy  Council  ;  in  the  event  of  the  matter  being  susceptible 
of  being  appealed  to  the  latter  jurisdiction,  and  the  prothonotary  or 
clerk  of  the  court  shall  not  grant  his  certificate  for  the  payment  of  the 
moneys  until  a  copy  of  the  judgment  rendered  by  the  Court  of  Queen's 
Bench,  by  the  Superior  Court,  or  by  Her  Majesty's  Privy  Council,  if 
the  cause  has  been  oanied  into  such  latter  jurisdiction,  or  a  disoon- 
tinuatiou  of  such  appeal  or  opposition,  or  a  certificate  of  the  clerk  of 
appeals  in  the  said  province,  establishing  that  such  appeal  has  been 
given  up  and  abandoned,  or  a  certificate  of  the  prothonotary  or  clerk  of 
the  court  establishing  that  such  opposition  has  been  discontinued  shall 
bave  been  filed  in  the  office  of  the  Superior  Court. 

In  ail  cases  whenever  a  consent  in  writing,  signed  by  ail  the  parties  in- 
terested  in  the  cause  and  attested  by  the  prothonotary  or  clerk,  shal 
hâve  been  filed  with  him,  the  treasurer  shall  immediately  pay  or  dis 
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tribute  the  moneys  so  deposited,  by  delivering  to  the  sheriff  or  other 
officer'  entitled  thereto,  hiB  chèques  or  orders  in  favour  of  any  penon 
mentioned  in  such  consent  for  the  amoiint  therein  set  forth. 

§  12.  Of  sub'Collocation. 

7«S3.  Any  créditer  of  a  person  who  is  entitled  to  be  col- 
located,  or  is  beneficially  coUocated  upon  moneys  leviekl,  bas 
a  right  to  file  a  sub-opposition,  demanding  that,  to  the  extent 
of  bis  daim,  the  sum  accruing  to  bis  debtor  be  not  paid  to 
such  debtor,  but  to  him. 

He  cannot,  however,  exercise  this  right  unless  bis  debtor 
is  insolvent,  or  bis  claim  carries  exécution.  Poth.  Proc.  235; 
2  Pig.  737-822;  1  i.  C,  R  498;  10  L  .0.  R.  309. 

1.  Property  of  certain  minora  having  been  taken  in  exécution,  the 
tutor  of  the  minora  filed  an  opposition,  and  was  coUocated  for  a  cer- 
tain sum.  The  appellant,  on  the  day  fixed  for  the  homologation  of  the 
report,  moved  for  leave  to  tile  an  opposition  afin  de  œfiserver en  sou» 
ordrey  founded  on  a  judionent  against  the  father  of  the  minors.  The 
motion  was  rejected  on  the  ground  tbat  the  judgment  had  ceased  to  Y^ 
executory,  and  that  being  presented  at  so  late  a  stage  of  the  proceeding 
it  was  calculated  unjustly  to  deprive  the  minora  of  the  use  of  moneys  of 
which  they  were  in  need.  Doyle  et  al,  v.  McLean  es  quai.,  10 L.  C.  B. 
309,  S.  C.  &  Q.  B.  1860. 

2.  An  opposition  en  sous  ordre  cannot  be  received  unless  a  tifrt  exé- 
cutoire, or  the  insolvency  of  the  party  against  whom  such  opposition  is 
made  be  set  up  and  alleged  in  the  opposition.  Venner  v.  Bernard  et 
al  é  Fatton,  1  L.  C.  R.  498,  S.  C.  1851. 

3.  On  a  motion  to  reject  an  opposition  en  sous  ordre — Held,  that  such 
opposition  is  a  proceeding  in  the  nature  of  a  saisie  arrêt  Siiid  must  be 
either  founded  on  a  judgment  or  supported  by  an  afiidavit,  as  in  a  case 
of  an  attachment  before  judgment,  and  also  that  money  paid  by  the  de- 
fendant  to  the  sheriff  in  satisfaction  of  an  exécution  was  the  property 
of  the  plaintiffs,  and  not  susceptible  of  being  treated  as  money  levied 
under  such  a  writ,  and  that  the  sheriff  had  no  right  in  such  case  to 
deduct  his  commission  and  court  house  tax.  Stirling  et  al  v.  Darling 
cfc  Fowler,  1  L.  C.  J.  161,  S.  C.  1867. 

4.  An  opposition  en  sous  ordre  which  is  not  based  on  a  judgment  can- 
not be  maintained.  The  Mayor,  dbc. ,  of  Montréal  é  Biswnette  é  Grand 
é  Bissonette,  9  L.  0.  J.  280,  S.  C.  1865. 
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5.  In  the  absence  of  an  allégation  of  insolvency  in  an  opposition  en 
ious  ordre,  and  of  pnxjf  of  that  fact,  the  court  wîll  dismiss  the  opposi- 
tion with  costs,  although  no  distinct  issue  be  raised  on  the  point  by  the 
contestation  filed.  Charbmxneau  d:  Gladxi  <h  Paquette  e^  oZ.,  9  L.  C.  J. 
107,  S.  C   1865. 

y«l4.  Sub-oppositions  must  be  served  upon  the  party 
whose  moneys  ar  3  thu3  stopped. 

755.  The  sub-coUocation  may  foUow  the  coUocation,  and 
be  ineluded  in  the  gênerai  report,  or  it  may  form  a  separate 
report,  and  is  subject  to  the  same  rules  and  formalities  ;  but 
the  costs  thereof  are  borne  by  the  creditor  whose  coUocation 
is  thus  oppoFjed.     Poth.  Proc.  235. 

756.  If  a  debtor  fails  to  exercise  his  rights  and  claims, 
his  creditors  may  intervene  in  the  distribution  in  order  to 
exercise  the  rights  of  such  debtor,  and  in  the  same  manner 
and  with  as  little  expense  as  the  debtor  himself  could  hâve 
done.  Ihid. 

§  13.  Ofthe  payment  of  moneys  levied. 

757.  At  the  expiration  of  fifteen  days  after  the  date  of 
the  judgment  homologating  a  report  cf  distribution,  the 
sheriff  is  bound  to  pay  to  the  parties  entitled  thereto,  the 
moneys  which  he  has  received.    25  Oeo.  IIL,  c,  2,  s.  29. 

758.  The  amount  of  the  coUocation  of  a  creditor  men- 
tioned  in  the  registrar-s  certificate  and  who  has  not  filed  an 
opposition,  remains  in  the  hands  of  the  sheriff  until  such 
creditor  or  his  légal  représentatives  demand  the  same,  and 
give  a  valid  acquittance  therefor.    (7.  S.  L.  C.  c.  36,  s,  22. 

See  art.  697  arUe, 

1.  On  a  rule  for  contrainte  par  corps  against  the  sheriff  as  gnardian 
of  thinga  seized,  where  the  latter  had  been  allowed  to  make  proof  of 
the  value  of  the  things  seized  by  the  admission  of  the  plaintiff  him- 
WfM—Held,  that  a  tender  to  the  attomeys  ad  litem  of  the  plaintiff, 
where  the  latter  résides  beyond  the  limits  of  this  province,  of  the 
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value  so  proved  and  o£  the  costs  of  the  nile  (which  has  been  dis- 
mised  and  an  appeal  siied  ont  in  conséquence),  made  before  service  of 
appeal,  would  entitle  the  sheriff  to  the  costs  of  the  appeal,  where  the 
judgment  in  appeal  does  not  award  a  larger  amount  thau  that  ten- 
dered.  Leverson  et  al.  é  Boston,  3  L.  C.  J.  223  &  9  L.  C.  R.  238,  Q. 
B.  J859. 

2.  Where  a  bailifi'  résident  in  another  district,  and  charged  with  the 
éxecution  there,  of  a  writ  of  exécution  issued  out  of  the  district  of 
^lontreal,  fails  to  comply  ^-ith  the  exigencies  of  the  writ,  he  is  liable 
to  coercive  imprisonment  in  the  latter  district.  €hvœdiiiger  et  al.  v. 
Derouin  et  al,,  21  L.  C.  J.  220,  1  Légal  News,  212  S.  C. 

3.  The  sheriff  is  responsible  for  goods  seized  by  him  in  the  same 
way  as  the  guardian,  except  where  a  solvent  guardian  has  been  ap- 
pointed  by  the  défendant  whose  property  has  been  seized,  and  the 
sheriff  proves  that  such  guardian  was  solvent  or  reputed  so  to  the  ex- 
tent  of  the  value  of  the  goods  seized  at  the  time  of  his  appointaient. 
Irxi^n  &  Bo8to7i  et  al.,  2L.  C.  J.  171  ;  5  L.  C.  R.  397,  7  L.  C.  R.  433, 
Q.  B.  1857. 

4.  The  sheriff  is  responsible  for  ail  sales  of  personal  effects  whether 
he  received  the  money  or  uot,  for  he  ought  not  to  part  with  an  article 
he  sells  until  he  receives  the  price.  Guay  v.  Baily,  2  Rev.  de  Lég. 
473,  K.  B.  1819. 

759.  The  sheriff,  or  other  offieer  performing  his  func- 
tions,  may  be  held  by  coercive  imprisonment  to  the  payment 
of  the  moneys  by  him  levied  and  received.  C.  S.  L.  C.  c.  87 
8.  24. 

760.  If  the  moneys  levied,  or  a  portion  thereof  remain 
in  the  hands  of  the  purchaser,  the  judgment  of  distribution 
must  be  served  upon  him,  and  upon  his  failure  to  pay  to  the 
sheriff,  or  to  the  parties  interested,  within  fifeen  days  from 
such  service,  the  amounts  necessary  to  satisfy  the  clairaantp 
who  hâve  priority  over  him,  the  latter  may  demand  the 
resale  of  the  immoveable  upon  him  for  false  bidding. 

761.  [Any  party  aggrieved  by  a  judgment  of  distribution 
may  seek  redress  by  means  of  an  appeal,  or  a  pétition  in 
revocation,  if  there  are  grounds  for  it,  whether  he  has  ap- 
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peared  in  the  suit,  or,  his  claim  being  mentioned  in  the 
certificate  of  hypothecs,  ho  bas  not  appeared.] 

Any  créditer  mentioned  in  the  registrar's  certificate  who 
has  not  appeared  in  the  cause,  may,  moreover,  within  fifteen 
days,  seek  redress  by  means  of  an  opposition  to  the  judg- 
ment. 

1.  The  right  of  opposition  given  by  this  article  does  not  take  away 
the  right  of  appeal.     Shortis  v.  Norma^id,  3  Q.  L.  R.,  382,  Q.B.  1877. 

2.  Persons  whose  mortgages  are  mentioned  in  the  Re^^rar's  certi- 
ficate, are  entitled  to  appeal  from  the  judgment  homologating  the  re- 
port of  collocation,  although  they  bad  not  contested  the  report  in  the 
Court  below. 

A  party  whose  claim  was  fiied  after  the  delays  fixed,  should  not 
hâve  been  coUocated.  Shaitis  et  al.  v.  Normand,  1  Légal  News,  86, 
Q.B.,  1877. 

SeeaH^,  Art.  494,  sjidpost  Art  1116,  as  to  right  of  appeal. 

769.  [In  the  event  of  a  judgment  of  distribution  being 
reformed,  or  of  the  adjudication  being  set  aside,  or  of  the 
e\iction  of  the  buyer  or  his  représentatives  by  reason  of  any 
right  from  which  the  property  was  not  discharged  by  the 
sale,  whatever  sums  may  hâve  been  unduly  paid  must  be 
retumed  to  the  sheriff,  and  the  parties  are  bound  to  pay 
back  such  moneys  upon  an  order  from  the  court  to  that 
effect]    PotL  Proc.  227  ;  HéHc,  294. 

SECTION   VI. 
OF  ABANDONMENT   OF  PROPERTY. 

768.  Any  debtor  arrested  under  a  writ  of  capias  ad  re- 
^pondendum,  may  make  a  judicial  abandonment  of  his  pro- 
perty for  the  benefit  of  his  creditors. 

764.  This  abandonment  is  effected  by  filing  in  the  pro- 
thonotary's  oflSce  a  statement,  sworn  to  by  the  défendant, 
^à  making  known  : 

1.  Ail  the  moveable  and  immoveable  property  of  which  he 

isi 
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2.  The  names  and  addresses  of  ail  and  each  of  his  credi- 
tors,  the  amount  of  their  claims,  and  the  nature  of  each 
elaim,  whether  privileged,  hypothecary  or  otherwise. 

Such  statement  must  be  accorapanied  with  a  déclaration 
by  the  debtor  that  he  consents  to  abandon  ail  his  property 
to  his  creditors.    C.  S.  L.  G.  c.  87,  88.  12,  13. 

1.  Kdd,  on  pétition  of  défendant  that  cause  being  shown  he  would 
be  permitted,  even  five  months  after  judgment,  to  tile  the  statemeni 
of  aflfairs  required  by  C.  S.  L.  C,  cap.  87,  sec  12,  and  that  plaintifiTV 
pétition  for  imprisonment  would  be  dismissed  in  conséquence  of  sud 
permission.  Henderson  v.  Lemieux,  17  L.  C.  R.  414,  S.  C.  &  S.  C.  R, 
1867. 

2.  The  mère  filing  of  the  statement  in  conformity  with  art.  764  doeî 
not  entitle  the  party  arrested  to  be  released  from  custody,  such  state 
ment  being  subject  to  attack  by  any  creditor.  Bruckert  v.  Moher,  21 
L.  C.  J.  26,  S.  C.  1876. 

705.  [The  debtor  must  give  the  plaintiff  notice  of  the 
filing  of  the  statement  and  of  his  déclaration  of  abandon- 
ment.] 

766.  A  debtor  who  has  been  admitted  to  bail  is  bound 
to  file  this  statement  and  déclaration  within  thirty  days 
from  the  date  of  the  judgment  rendered  in  the  suit  in  whicl 
he  was  arrested. 

Any  person  condemned  to  pay  a  sum  exceeding  eightj 
dollars,  exclusive  of  interest  from  service  of  process  and 
costs,  for  a  debt  of  a  commercial  nature,  is  likewise,  aftei 
such  moveable  and  immoveable  property  as  he  appears  pos- 
sessed  of  hâve  been  discussed,  bound,  upon  being  required 
to  do  80,  to  file  a  similar  statement.     Ihid,  88,  12,  18.. 
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FoRM  No.  99. 

In  connection  with  article  766. 

To  C.  D.,  of  (atate  hère  the  address  and  ccdling  of  the  party), 
Défendant  in  the  cause  wherein  the  Judgment,  an  au- 
thentic  copy  whereof  is  hereunto  affixed,  has  been  ren- 
dered. 

Take  Notice  that  the  undersignel,  A.  B.,  Plaintiff  in  the 
said  cause,  hereby  demands  of  you,  under  and  by  virtue  of 
the  provisions  contained  in  article  766  of  the  Code  of  Civil 
Procédure  of  Lower  Canada,  a  copy  of  which  article  is  here- 
unto subjoined  for  your  further  information  in  the  premises 
— that,  within  thirty  days  from  the  personal  service  to  be 
made  upon  you  of  the  foregoing  certified  copy  of  the  said 
Judgraent,  together  with  this  Notice,  you  do  make  and  file 
the  statement  prescribed  in  the  said  article,  in  the  manner 
and  under  the  penalties  therein  set  forth. 

Done  at  ,  this  day  of  ,  18     . 

A.  B.  Plaintiff. 

{Hère  insert  a  copy  ofthe  said  Article.) 


7*7.  If  the  debtor  is  in  gaol  he  may  111e  such  statement 
and  déclaration  at  any  time.     Ibid,  s.  13. 

768.  Immediately  after  the  filing  of  the  statement  and 
déclaration  of  abandonment  by  the  debtor,  the  prosecuting 
creditor  may  apply  to  the  court  or  judge  for  the  appointment 
of  a,  curator  to  the  property  thus  abandoned,  after  a  notice, 
however,  of  such  application  has  been  given  in  the  Canada 
Gazette,*  fifteen  days  at  least  before  presenting  the  same, 
calling  upon  the  creditors  to  be  présent.     Ibid.  s,  14. 

*  Now  the  "  Québec  Officiai  Gazette,'*  31  V.  c.  13,  h.  4.  (Que.) 
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FORM  No.  40. 

In  connection  with  article  768. 

Lower  Canada,  \ 

District  of  3 

In  the  Superior  Court. 

No.  (hère  state  the  nv/mber  ofthe  action,) 
A.  B.,  Plaintiff; 

C.  D.,  Défendant. 

Public  Notice  is  hereby  given,  in  pursuance  of  the  pro 
visions  of  article  768  of  the  Code  of  Civil  Procédure  o; 
Lower  Canada,  that  at  the  hour  of  in  the 

noon  of  the  day  of  next  (oi 

instant,  as  the  cxae  may  6e),  or  as  soon  after  that  hour  as 
may  be,  at  the  Court  House  at  (pVy  as  the  case  mai 

he),  at  the  Chambers  of  the  Judge  {sufficiently  describing 
the  same),  the  said  A.  Ç.,  Plaintiff  in  this  cause,  will  applj 
to  (naming  the  Court,  a)id  indicating  whether  the  applica- 
tion is  to  be  raade  to  siich  Court,  or  to  a  Judge  thereof),  foi 
the  appointment  of  a  fit  and  proper  person  to  be  curator  te 
the  property,  real  and  personal,  of  the  said  C.  D.,  Défendant 
in  tbis  cause,  who  has  made  and  filed  in  the  office  of  the 
Prothonotary  of  the  said  Court,  a  statement  under  oath  oi 
the  same,  and  also  of  his  creditors  and  their  claims,  togethei 
with  a  déclaration  that  he  is  willing  to  abandon  his  property 
for  the  benefit  of  his  creditors — the  whole  as  by  the  said 
Code  required. 

And  ail  persons,  creditors  of  the  said  C.  D.,  are  hereby 
notified  then  and  there  to  attend,  to  make  to  the  said  Court 
(or  Judge.  as  the  case  may  be)  such  représentation  or  state- 
ment in  the  premises  as  they  may  see  fit  to  make. 

Qiven  at  ,  this  day  of  ,  18 

A.  B.,  Plaintiff. 


\ 
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769.  [If  the  plaintiff  fails  to  take  steps  for  the  appoint-  » 
ment  of  a  curator,  the  défendant  or  any  other  party  in 
the  suit  may  do  so,  with  the  observance  of  the  same  f  orma- 


770.  The  curator  appointed  is  bound  to  make  his  ap- 
pointment  known  by  an  advertisement  inserted  during  pne 
month  in  the  GaTUnda  Oazette*  and  in  any  other  newspaper 
that  the  court  or  judge  may  designate. 

If  the  curator  faik  to  do  sô,  the  plaintiff  or  the  défendant 
may  cause  ^ch  publication  to  be  made.     Ibid.y  88,  14,  15. 


FoRM  No.  41. 
In  connection  with  article  770. 

Lower  Canada,     |     Jn  the  Superior  Court. 
Distnct  of  j  ^ 

No.  {kere  state  the  number  of  the  action,) 

A.  B.,  Plaintiflf; 

V8. 

C.  D.,  Défendant. 

and 
E.  F.,  Curator  to  the  property  and  eflfects 
of  the  said  Défendant. 

Public  Notice  is  hereby  given,  in  pursuance  of  the  provi- 
sions of  article  770  of  the  Code  of  Civil  Procédure  of  Lower 
Canada,  that  on  the  day  of  instant 

{or  last  past,  as  the  case  may  fee),  the  said  E.  F.,  of  (jstate 
hère  the  address  and  caMvng  of  the  CurcUor),  was  by  order 
of  (describe  hère  the  Court  or  Judge  in  question),  appointed 
to  be  Curator  to  the  property  and  effects,  of  every  kind. 


*  Now  '*  Th«  Qa«b«;  Officiai  Gazette."    81  F.,  e.  13,  «.  4  (Qw,), 
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real  and  personal,  of  the  said  C.  D.,  Défendant  in  this  cause, 
abandoned  by  the  said  C.  D.  for  the  benefit  of  his  creditors 
— the  whole  as  by  the  said  Code  provided. 

And  ail  persons,  creditors  or  debtors  of  the  said  C.  D.  are 
hereby  notified  and  required  to  govem  themselves  in  the 
premises  accordingly. 

Given  at  ,  this  day  of  ,  18        , 

E.  F.,  Curator. 
{Or  A.  B.,  Plaintiff,  or  C  D...  Défendant,  as  the  case  may  6e.) 

771.  The  curator  takes  possession  of  ail  the  property 
raentioned  in  the  statement,  and  administers  it  until  it  is 
sold  in  the  manner  hereinafter  mentioned.  Ibid.,  8.  17,  §§ 
1,2. 

773.  The  curator  has  likewise  a  right  to  reçoive,  collect 
and  recover  any  other  property  belonging  to  the  debtor,  and 
which  the  latter  has  failed  to  include  in  his  statement. 

He  may  sell  the  moveables  comprised  in  the  statement, 
but  the  immoveables  can  only  be  sold  under  a  seizure  ob- 
tained  at  the  instance  of  a  creditor.     Ibid. 

773.  Within  four  months  after  the  filing  of  the  state- 
ment, when  the  debtor  is  in  prison,  and  within  two  years 
after  the  filing  of  such  statement  when  the  debtoi'  is  at 
large  under  bail,  it  may  be  contested  by  any  creditor,  by 
reason  : 

1.  Of  the  omission  to  mention  property  of  the  value  of 
eighty  dollars  ; 

2.  Of  any  secreting  by  the  debtor  within  the  thirty  daj'^s 
immediately  preceding  the  institution  of  the  suit,  or  since, 
of  any  portion  of  his  property,  with  intent  to  defraud  his 
creditors  ; 

3.  Of  fraudulent  misrepresentations  in  the  statement,  in 
respect  of  the  number  of  his  creditors,  or  the  nature  or 
amount  of  their  claims.     /6id.,  «.  12  ;  8.  13,  §  2,  8.  15. 


Digitized  by 


Google 


OF  ABANDONMENT  OF  PROPEBTY,  ARTS.  774-779.        399 

774.  The  contesting  party  is  bound,  within  the  same 
delay,  to  prove  his  allégations  by  ail  légal  means.  The  court 
may,  however,  prolong  the  delay  for  making  such  proof,  but 
net  beyond  two  months.     Ibid.y  «.  13,  §  3. 

775.  The  debtor  is  bound  to  attend  before  the  court  or 
before  ajudge,  under  the  penalty  hereinafter  imposed,  in 
order  to  answer  ail  questions  which  may  be  put  to  him  con- 
ceming  such  statement.     Ibid,  8.  12,  §  2,  8.  15. 

776.  If  the  contesting  party  establishes  any  one  of  the 
offences  mentioned  in  article  773,  or  if  the  défendant  refuses 
to  attend  or  to  answer,  as  required  under  the  preceding  arti- 
cle, the  court  or  judge  may  condemn  him  to  be  imprisoned 
for  a  term  not  exceeding  one  year. 

If  the  debtor  so  ordered  to  be  imprisoned,  does  not  sur- 
render  himself,  or  is  not  surrendered  for  that  purpose 
according  to  such  order,  then  the  sureties  are  liable  to  pay 
the  plaintiff  the  debt,  together  with  interest  and  ail  costs. 

Ihid.  «.  12,  §§  2,  3  ;  8.  13,  §§  2,  4, 8.  15,  8.  18. 

777.  If  the  allégations  of  the  contestation  are  not  proved, 
withinthe  delaysabove  mentioned,  the  court  or  judge  may 
order  the  discharge  of  the  debtor  ;  and  the  latter  cannot 
again  be  imprisoned  for  any  debt  due  the  plaintitf,  or  any 
other  creditor,  by  reason  of  any  cause  of  action  anterior  to 
his  statement  and  déclaration  of  abandonment  ;  and  in  case 
of  such  imprisonment  he  may  obtain  his  discharge  either 
from  the  court  or  from  a  judge,  upon  pétition  and  sufficient 
proof.    Ibid.  8.  13,  §  3,  8.  16,  §§  1,  2. 

778.  The  abandonment  of  his  property  deprives  the 
debtor  of  the  enjoyment  of  such  property,  and  gives  his 
creditors  the  right  to  hâve  it  sold  under  exécution  for  the 
payment  of  their  respective  claims.     Poth.  269  ;  C,  N.  1269. 

779.  The  abandonment  of  his  property  discharges  the 
debtor  from  his  debts  to  the  extent  only  of  the  amount 
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which  his  creditors  hâve  been  paid  out  of  the  proceeds  of 
the  sale  of  such  property.  Poth,  269  ;  C.  8.  Z.  C.  c.  87,  s.  20; 
a  iV.  1270. 

780.  Other  spécial  provisions  conceming  insolvent  trad- 
ers are  contained  in  the  statute  intituled  :  The  Insolvent 
Act  of  186+. 


SECTION   VII. 

OF   COERCIVE   IMPRISONMENT. 

78 1 .  Coercive  imprisonment  cannot  be  carried  into  exé- 
cution without  a  spécial  rule  granted  by  the  cx)urt,  after 
Personal  notice  given  to  the  party  liable  to  it,  unless  such 
party  absconds  in  order  to  avoid  it.     C  P.  C,  780. 

1.  Notice  mu8t  be  given  a  witness  against  whom  proceedings  for  con- 
tempt  are  taken,  of  ail  the  proceedings.  Eyy  v.  Beaudry  &  Laferriére 
6  L.  C.  J.  85,  S.  C.  1861.    ' 

2.  Notice  is  not  required  in  the  case  of  a  guardian.  Radier  v.  McA- 
voy,  20  L.  C.  J.  305,  S.  0.  1876. 

3.  But  heldj  that  no  man  could  be  imprisoned  without  previous  no- 
tice to  himself  personally.  Benjamin  et  al,  v.  WilaoUf  1  L.  C.  J.  4,  S. 
C.  1856. 

4.  An  application  for  contrainte  cannot  be  granted  on  simple  mo- 
tioi;i  ;  the  proper  course  is  to  take  a  rule  of  court.  Higgins  v.  BeHy  17 
L.  C.  J.  274,  S.  C.  1873. 

5.  On  an  application  for  a  rule  for  corUraiiUe  par  corps  against  a  eu- 
rator  under  the  Ordinance  of  1667 — Held,  that  the  Ordinance  does  not 
give  thatremedyas  a  means  of  enforcing  an  interlocutory  judgment  but 
merely  as  a  final  rule.     Woody.  McLennan,  5  L.  C.  J.  253,  S.  C.  1861. 

783.  In  ail  cases  of  résistance  to  the  orders  of  the  court 
respecting  the  exécution  of  the  judgment  by  seizure  and 
sale  of  the  property  of  the  debtor,  as  well  as  in  ail  cases  in 
which  the  défendant  conveys  away  or  secrètes  his  effects,  or 
uses  violence  or  shuts  his  doors  to    prevent  the  seizure,  a 
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judge  ont  of  court  may  exercise  ail  the  powers  of  the  court, 
and  order  the  défendant  to  be  imprisoned  until  he  satisfies 
the  judgment.     G.  8.  L  G.  c.  83,  88.  143-4-5. 

1.  On  a  mla  for  imprisonment  against  the  défendant  by  contramte 
par  corps  for  ref asing  to  open  his  doors  to  a  bailiff— H«W,  that  by  the 
Ordinance  of  1785  the  défendant  was  liable  to  a  writ  of  capias  ad  satia- 
fadendum,  and  that  there  was  error  in  the,  judgment  of  the  Superior 
Court  dismiBsing  the  rule.  Mercwre  d;  Laframboise  et  al,,  5  L.O.  B. 
168,  Q.  B.  1855. 

2.  No  mitigating  circumstanoes  could  prevent  the  issue  of  the  writ 
where  the  rébellion  was  established.  CampbeU  et  al.  y.  BeaUie,  3  L.  0. 
J.  118,  S.  0.  1858. 

3.  Where  a  writ  of  prohibition  has  issued  addressed  to  "  The  Cor- 
poration of  the  Village  of  L."  forbidding  it  to  prooeed  with,  or  to  take 
any  action  under,  a  certain  by-law  under  any  form  or  pretext,  it  was 
Keld  that  a  rule  for  contempt  Would  not  lie  against  a  person  who  had 
caused  certain  works  to  be  done  at  the  request  of  the  corporation,  and 
in  fulfilment  of  such  by-law  ;  and  the  rule  was  dismissed  with  costs. 
Archamhault  et  al.  exp..  v.  The  Corporation  ofthe  V.  of  L'Assoniption 
é  Archambault,  2  R.  L.  105,  S.  0. 1870. 

4.  A  person  cannot  be  held  to  be  in  contempt  of  court  for  having 
filed  a  fraudulent  opposition  until  after  a  judgment  on  the  merits  of 
his  opposition.     DawêonY.  Ogden     Ogden.  8  B.  L.  716,  Q.  B.  1877. 

788.  Coercive  imprisonment  cannot  be  granted  against 
tutors  or  curators  for  any  balance  of  account  due  by  them, 
until  after  the  expiration  of  four  months  from  the  service 
upon  them  of  the  judgment  establishing  such  balance.  Ord. 
1667,ei^.  34,  arte.3,  10,  11. 

784.  Coercive  imprisonment  can  only  be  effected  in  the 
time  during  which  summonses  may  be  served.  Poth.  259, 
O.P.  C  781. 

789.  The  debtor  cannot  be  arrested  : 

1.  On  a  légal  holiday  ; 

2.  In  a  place  of  public  worship,  during  divine  service  ; 

3.  Tn  a  court  of  justice  when  the  court  is  sittihg,  or  be- 
fore  any  privileged  tribunal.    Poth.  260  ;  G.  P.  G.  781. 
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786.  Notwithstanding  what  is  contained  in  the  two  pre- 
ceding  articles,  the  court  may  order  the  arrest  to  be  made 
on  a  holiday,  or  at  any  time,  if  it  is  established  that  the 
défendant  is  acting  in  such  a  manner  as  to  escape  it.  Poth. 
269,  260  ;  C.  P.  C,  781. 

1.  The  exécution  of  wriU  of  capias  od  Sunday  is  not  govemed  by 
article  786  C.  C.  P.  The  Moisie  Iron  Co.  &  OUen,  18  L.  C  J.  29,  Q. 
B.  1874. 

2.  Nctwithatanding  C.  S.  L.  C.  cap.  83,  sec.  7,  which  says  "  that  every 
day  not  being  a  Sunday  or  holiday  shall  be  deemed  a  juridical  day  for 
the  purposes  of  this  act" — Held,  that,  where  a  party  déclares  that  he 
will  sustain  damage  or  lose  his  debt  by  waiting  until  Monday,  the 
judge  is  justified  in  causing  a  writ  of  capias  to  issue  on  Sunday.  Red- 
paih  Y.  Qiddvngs,  9  L.  C.  J.  226,  S.  C.  1863. 

787.  Coercive  imprisonment  can  only  be  executed  in 
virtue  of  a  writ  ot  order  f  rom  the  court  or  judge,  which  may 
be  addressed  to  the  same  oflBcers,  and  is  clothed  with  the 
same  formalities,  and  contaîns  the  same  matters  of  récital 
as  those  requîred  in  writs  of  exécution.  C.  S.  L.  C.  c,  83^  a. 
141. 

788.  Whenever  the  person  condemned  to  coercive  impri- 
sonment résides  in  another  district,  the  writ  must  be  ad- 
dressed to  and  executed  by  the  sheriff  of  such  district.  Und. 
8.  209. 

789.  Coercive  imprisonment  is  eflfected  by  arresting  the 
debtor  and  placing  him  in  custody  of  the  keeper  of  the 
common  gaol  of  the  district  in  which  the  writ  issued. 

If  there  is  no  gaol  in  the  district  he  must  be  imprisoned 
in  the  nearest  gaol.    Potk  261  ;  0.  S.  L,  C.  c.  110,  8.  13. 

790.  Any  person  thus  imprisoned,  may,  upon  pétition  to 
the  court  or  to  a  judge,  previously  served  upon  the  créditer, 
and  accompanied  with  an  affidavit  that  ho  is  not  worth 
[fifty]  dollars,  obtaîn  an  order  commanding  the  creditor  to 
pay  him,  as  an  alimentary  allowance,  during  the  period  of 
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his  imprîsonment,  a  sum  not  less  than  seventy  cents,  ahd  not 
œrceeding  one  dollar,  per  week.     G,  S,  L,  G.  c,  87,  8.  6. 

1.  Where  the  défendant  was  arrested  under  ihree  différent  writs  of 
ci4)iaB,  and  made  application  for  an  alimentary  allowance — Eddy  that 
the  allowance  referred  to  in  0.  S.  L.  C.  cap.  S7,  sec.  6^  will  be  divided, 
and  the  plaîntiflRn  ordered  to  pay  a  share  each,  accordingto  the  number 
of  raits  pending  under  which  the  défendant  Ib  detained.  Mon  et  al,  y. 
Wïison,  14  L.  0.  R.  26,  S.  0. 1863. 

2.  In  an  action  of  capias  by  three  différent  plaintiffs  against  the  same 
défendant — Hdd^  that  each  of  the  plaintiffs  waa  bound  to  fomish  the 
défendant  with  an  alimentary  allowance.  Wwmer  et  al,  y.  Fyson,  2  L. 
C.  J.  106,  8.  C.  1868. 

3.  Where  it  was  proved  that  the  agent  of  one  of  the  plaintiffs  had 
tendered  him  ten  English  ahillings  and  seven  EnglUh  sixpenoes  for  ail 
the  plaintiffs,  but  was  unable  to  indicate  the  coins  composing  the  pay- 
ment  of  each  of  plaintiffs,  and  that  one  of  the  shilling  pièces  was  de- 
faced  by  a  mark  across  it,  and  another  had  a  cross  drawn  by  a  knife  or 
other  sharp  instrument  upon  it,  and  one  of  the  sizpences  had  also  been 
defaced — Hdd,  that  the  tender  was  bad,  and  the  defendimt  was  dis- 
charged  from  oustody.  Orawford  et  al,  v.  Fyson,  2  L.  0.  J.  106,  S.  0. 
1858. 

4.  Hdd,  also,  that  the  provisions  of  the  Impérial  Statute  16  &  17 
Vie.  cap.  102,  respecting  the  legality  of  such  tender,  applied  to  this 
country.     Ib. 

5.  Where  a  défendant  under  capias,  being  oonfined  in  gaol,  obtained 
an  order  for  the  payment  to  him  by  the  plaintiff  of  five  shillings  a  week 
as  alimentary  allowance,  and  the  plaintiff  in  pursuanoe  of  such  order 
tendered  to  the  défendant  an  American  gold  dollar — Edd,  that  such 
tender  was  not  a  légal  tender.  Bruneau  y.  Miller,  2  L.  0.  J.  189,  8.  C. 
1858. 

791.  If  however  the  debtor  afberwards  becomes  owner 
of  property  exceeding  in  value  the  amount  above  mentioned, 
the  ereditor  may  be  relieved  from  paying  the  weekly  allow- 
ance. 

793.  The  debtor  may,  if  he  has  grounds  for  doing  so, 
seek  redress  against  such  imprisonment,  by  pétition  or  mo- 
tion to  the  court  or  judge  served  upon  the  ereditor.  C  P 
0.796. 
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1.  TVhere  a  rule  for  contrainte  par  corps  has  been  made  absolute,  the 
party  condemned  cancot,  by  a  subséquent  petitiou,  allège  payment  and 
non-indebtedness  previoua  to  the  judgment  on  the  rule.  Generetta^  v, 
Eowley  et  al,  db  JoneSy  21  L.  C.  J.  162,  S.  C.  1877. 

2.  Wbere  motion  is  made  for  a  rule  of  contempt  the  party  reâîstibg  it 
may  urge  immediately  ail  the  grounds  he  might  urge  against  the  rule 
itself.  Crevier  dit  8t,  Jean  v.  Crevier  dit  St.  Jean,  9  R.  L.  313,  S.  C. 
1877. 

793.  The  debtor  may  obtain  his  discharge  : 

1.  By  paying  into  the  hands  of  the  sheriff  or  of  the  pro- 
thonotary,  the  amoimt  of  the  condemnation,  in  principal,, 
interest  and  costs  ; 

2.  With  the  consent  of  or  a  release  from  the  créditer  ; 

3.  Upon  the  failure  of  the  creditor  to  pay  in  advance  into 
the  hands  of  the  gaoler  the  alimentary  allowance  granted  to 
him; 

4.  By  the  abandonment  of  his  property,  as  mentioned  in 
the  preceding  section  ; 

5.  By  means  of  the  discharge  from  liability,  obtained  un- 
der  the  provisions  of  law  conceming  insolvent  traders  ; 

6.  If  hé  has  completed  his  seventieth  year. 

794.  Such  discharge  must,  however,  be  ordered  by  a 
judge  upon  application,  of  which  notice  has  been  given  to 
the  prosecuting  creditor.  Poth,  263-4-5  ;  1  Pig,  837  et.  seq.; 
27-28  7.,  c.  17,  88.  9  et  eeq.  ;  C.  P.  C.  800. 

79tS.  When  the  debtor  has  been  discharged  by  reason  of 
default  of  payment  of  the  alimentary  allowance,  he  is  no 
longer  liablè  to  coercive  imprisonment  for  the  same  debt. 
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BOOK    SECOND. 


TITLE  FIRST. 


OF  PROVISIONAL  PROCEEDINGS  WHICH  ACOOMPANY   SUM- 
MONS  IN  CERTAIN  CASEa 


GENERAL  PROVISION. 

^••.  A  plaintifFinay,in  certain  cases,simultaneously  with 
wie  summons,  or  pending  the  suit  and  before  judgment,  hâve 
*be  person  or  the  property  of  his  debtor,  or  the  object  in 
^pute,  placed  in  judicial  custody,  as  explained  in  the  fol- 
^Oïving  chapters  [subject  to  a  right  of  action  by  the  latter 
w>  l'ecover  damages,  upon  establishing  by  proof  against  the 
éditer  a  want  of  probable  cause].     (7.  P.  L  208-237. 


CHAPTER    FIRST. 

OF  CAPIAS   AD  RESPONDENDUM. 

SECTION  I. 
OF  THE  ISSUING  OF  THE  CAPIAS. 

^^T.  When  the  amount  claimed  exceeds  forty  dollars,  the 

^   ^^tifF  may  obtain,  from  the  prothonotary  of  the  Superior 

,.  ^^^*t,  a  writ  of  summons  and  arrest  against  the  défendant, 

*^^  latter  is  about  to  leave  immediately  the  Province  of 


Digitized  by 


Google 


406         OF  CAPLàS  AD  RESPONDENDUM,  ARTS.  797-798. 

Canada,  or  if  he  secrètes  his  property  with  intent  to  defraud 
his  creditora.    Ibid.  210  ;  (7.  S.  L.  C,  c.  87,  «.  1. 

1.  The  Proyinoe  of  Manitoba  does  not  make  part  of  Canada  in  the 
terme  ot  art  797  0.  0.  P.,  and  consequently  the  debtor  who leaves  the 
Province  of  Québec  for  that  part  of  the  Dominion  cannot  daim  to  be 
exempt  from  arrest  under  capias  ou  that  ground.  LcmU  et  oL  v, 
Clarke,  2  R.  0.  232,  S.  C.  R.  1872. 

708.  This  writ  is  obtained  upon  an  affidavit  of  the  plain- 
tiff,  his  bookkeeper,  derk,  or  légal  attomey,  declaring  that 
the  défendant  is  personally  indebted  to  the  plaintiff  in  a 
sum  amounting  to  or  exceeding  forty  dollars,  and  that  the 
déponent  has  reason  to  believe  and  verily  believes,  for  rea- 
sons  specially  stated  in  the  affidavit,  that  the  défendant  is 
about  to  leave  immediately  the  Province  of  Canada,  with 
intent  to  defraud  his  creditors  in  gênerai,  or  the  plaiotiff  in 
particular,  and  that  such  departure  will  deprive  the  plain- 
tiff of  his  recourse  against  the  défendant  ;  or  upon  an  affi- 
davit establishing,  besides  the  existence  of  the  debt  as  above 
mentioned,  that  the  défendant  has  secreted  or  made  away 
with,  or  is  about  immediately  to  secrète  or  make  away  wîUi 
his  property  and  effects  with  such  intent.     0.  P.  L,  212-14. 

1.  On  a  motion  to  quash  a  capias,  on  the  ground  that  the  affidavit 
did  not  show  that  it  had  been  swom  to  by  the  plaintiff,  or  by  his  book- 
keeper, derk  or  légal  attomey,  as  required  by  25  Qeo,  3,  cap.  2 — 
Meld,  confirming  the  décision  of  the  court  below,  that  therule  obtained 
on  such  motion  should  be  dismissed.  Coatea  é  the  Bank  of  Montréal, 
2  Rev.  de  Lég.  328. 

2.  An  affidavit  made  by  the  bookkeeper  of  a  branch  of  the  Upper 
Canada  Bank  was  held  to  be  suffident  The  Bank  of  Upper  Canada  v. 
Alain,  6  L.  C.  R.  318,  S.  C.  1865. 

3.  An  affidavit  commencing,  ''T.  S., of  the  Cityof  Montréal,  book- 
keeper of  H.  H.,  the  plaintiff,  being  duly  swom,  doth  dépose  and  say  " 
— was  held  to  be  suffident  without  any  statement  in  the  body  of  the 
affidavit  that  he  was  such  bookkeeper.  BogoAi  v.  Hoskina,  12  L.  0.  R. 
84,  S.  0. 1861. 

4.  The  président  of  an  incorporated  company  may  make  the  affida- 
vit.    The  Moitié  Iron  Co.  v.  OJêen,  18  L.  C.  J.  29,  Q.  B.  1874. 
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5.  Action  of  oapias  was  taken  by  se  vend  plaintiffs  for  debts  due  to 
each  of  them,  and  the  affidavit  wai  made  by  one  of  them,  settiiig  ont 
that  the  défendant  was  indebted  to  him  in  a  sum  exoeeding  £10  cur> 
rency,  and  action  wai  bronght  for  the  whole  amount  due — Hddy  that 
the  capias  must  be  quaahed,  the  déponent  not  appeariag  to  act  as  the 
agent  or  légal  attomey  of  the  other  legatees^  his  co-plaintiffs.  Bowr- 
asM  y.  Brossecm  et  cd.  14  L.  0.  R..23,  S.  0.  1863. 

6.  ,Where  the  cause  of  action  as  stated  in  the  affidavit  différa  from 
the  cause  of  action  as  stated  in  the  déclaration — Held,  ou  motion,  that 
the  writ  must  be  quashed.  McUhiot  v. Bemierj  1  L.  0.  R.  389, S.0.1851 

7.  The  affidavit  upon  whioh  a  capias  issued  stated  that  the  défend- 
ant was  indebted  to  the  plaintiff  in  the  aum  of  £24 13s.  lO^d.,  whereof 
the  sum  of  £4  16s.  10^  was  for  work  and  labour  done  and  performed 
by  the  plaintiff  for  the  défendant,  and  the  balance  was  the  amount  of 
a  daim  transferred  to  him  by  another,  by  a  deed  of  assignment  or 
transfer  before  notariés.  On  motion  to  quash — Heldf  notwithstanding 
that  no  notice  of  such  transfer  had  been  giyen  to  défendant,  except  by 
the  service  of  the  action,  that  it  was  sufficient  to  support  the  writ,  and 
the  motion  was  dismissed.  Quin/n  v.  AicheMn,  4  L.  0.  R.  378,  S.  0. 
1864. 

8.  In  an  action  to  reoover  damages  for  malidous  arrest  under  capias 
where  it  was  proved  that  the  plaintiff*s  claim  amoumted  only  to  £9 
Ils.  7d.,  and  that  in  order  to  make  up  the  necessary  amount  he  pro- 
cored  the  transfer  to  him  of  a  sum  of  fourteen  shillings  due  to  another 
party,  and  without  any  notice  to  the  défendant  of  the  transfer,  caused 
the  capias  to  issue — Heîd,  confirming  court  below,  that  such  proceed- 
ing  was  altogether  illégal,  and  would  justify  an  action  of  damages  for 
false  arrest.      Laidlaw  v.  BnrrUy  16  L.  0.  R.  318,  Q.  B.  1866. 

9.  Where  the  plaintiffs  by  their  évidence  showed  that  two  notes, 
oonstituting  the  greater  part  of  their  claim,  were  obtained  merely  for 
the  purpose  of  enabling  them  to  adopt  any  course  they  might  think 
proper  against  the  défendant,  and  without  their  becoming  actual  own- 
ers  of  the  notes — Heldf  that  they  nevertheless  had  the  right  to  arrest 
défendant  by  capias  as  their  personal  debtor  for  the  whole  sum  by  them 
demanded.     Winmng  et  al.  v.  Fraser,  13  L.  0.  J.  167,  S.  0.  1869. 

10.  A  writ  of  capias  will  be  quashed  on  motion  if  the  place  where 
the  debt  was  oontracted  is  not  mentioned  in  the  affidavit.  Brisoii  v. 
McQaeen,  7  L.  C.  J.  70,  S.  0.  1862. 

11.  An  affidavit  may  contain  several  différent  averments  of  debt  in- 
consistent with  one  another,  and  is  not  void  because  one  of  them  is 
insufficient.     Green  v.  Hatfield,  12  L.  C.  R  115,  S.  0.  1862. 
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12.  On  motion  to  quaah  a  writ  of  capias,  on  the  ground  that  there 
was  no  sufficient  statement  of  the  debt,  inasmuch  as  it  was  stated  to  be 
due  in  sterling  money — Hdd,  that  the  amonnt  due  may  be  legally  so 
stated,  as  the  value  of  the  pound  sterling  was  defined  by  the  Canada 
Currency  Act.  The  Bank  of  Montréal  v.  Broum,  17  L.  C.  R.  144,  S. 
C.  1867. 

13.  The  debt  is  sufficieiitly  set  forth  in  the  affidavit  by  stating  that 
the  défendant  is  indebted  to  the  plaintiff  in  the  sum  of  £39,  without 
stating  the  cause  of  debt,  or  the  place  where  it  was  contracted.  De- 
bien  v.  Marsan,  14  L.  0.  R.  89,  S.  0.  1863. 

14.  Where  the  affidavit  aUeged  that  the  déponent  was  agent  at  Mon- 
tréal of  the  plainti£fs,  and  that  the  défendant  was  justly  and  personally 
indebted  to  the  plaintiôs  in  a  sum  exoeeding  $40,  to  wit  in  a  sum  of 
•92,500,  being  as  and  for  the  price  of  a  large  quantity  of  glass  sold  by 
the  déponent  as  agent  of  the  plaintiffs  to  the  défendant — Held,  that 
the  cause  of  action  was  sufficiently  set  forth.  Oregory  db  The  Boston  éc 
8a/ndwich  Qkuts  Co,,  9  L.  C.  J.  134  &  15  L.  C.  R.  475  &  1  L.  C.  L.  J. 
37,  Q.  B.  1865. 

15.  The  allégations  that  the  défendant  is  personally  indebted  to  the 
plaintiff  for  work  done  by  the  plaintiff  for  thé  défendant,  and  for  wages 
and  salary  eamed  by  the  plaintiff  in  the  service  of  the  défendant,  ia 
sufficient,  although  it  is  not  stated  that  the  work  was  done  at  the  in- 
stance or  request  of  the  défendant.  Jov/tras  v.  Du/nlop,  7  L.  C.  R.  420, 
S.  C.  1857. 

16.  The  statement  that  the  défendant  is  personally  indebted  to  the 
plaintiff  in  the  sum  of  $300  for  the  balance  of  an  aocount  for  varions 
transactions  whichthesaid  défendant  had  with  the  plaintiff  in  their  busi- 
ness as  wood  merchants,  which  sum  défendant  had  acknowledged  to 
owe  the  plaintiff  is  a  sufficient  statement  of  the  cause  of  debt  to  enti- 
tle  the  plaintiff  to  the  capias.  Kenny  v.  McKeown,  9  L.  0.  J.  104,  S. 
C.  1864. 

17.  An  affidavit  for  capias  is  insufficient  if,  being  taken  for  damage 
suffered  by  goods  on  board  ship,  it  does  not  state  with  certainty  that 
the  goods  were  so  damaged  while  in  the  custody  and  safe-keeping  of 
the  défendant,  and  before  delivery.  Oale  et  al,  v.  Brown,  3  L.  C.  R, 
148,  S.  C.  1852. 

18.  An  affidavit  to  obtain  a  capias,  which  states  that  the  défendant 
is  indebted  to  the  plaintiff  in  a  certain  sum  for  board  and  lodging  dur- 
ing  the  space  of  six  months  and  for  articles  of  clothing  fumished  him, 
is  bad.     CuihbeH  v.  Bairett,  1  L.  0.  R,  212. 
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19.  An  affidavit  for  capias  must  set  forth  the  cause  of  action  and 
the  nature  of  the  défendantes  indebtedness.  BoUand  y.  Ouilbc^ulty  12 
L.  C.  J.  276,  S.  C.  1868. 

20.  On  a  motion  to  quash  a  capias  on  the  ground  that  the  word 
**  personally  "  was  omitted  in  the  affidavit — Held,  that  the  affidavit 
mnst  oontain  the  allégation  that  the  party  songht  to  be  detained  is 
personally  indebted  to  the  plaintifT.  Akxander  y.  McLachlan,  1  L. 
C.  J.  5,  S.  C.  1866. 

21.  Where  the  affidayit  shows  a  personal  cause  of  action,  the  alléga- 
tion that  the  défendant  is  personally  indebted  is  not  essentially  neoes- 
saiy,  and  the  allégation  that  the  plaintiff  may  lose  his  said  debt  and 
sustain  damage,  is  équivalent  to  the  allégation  that  he  may  be  deprived 
of  his  remedy.     Lampson  é  Srmth,  7  L.  C.  R.  426,  S.  C.  1857. 

22.  An  affidayit  to  hold  to  bail  must  be  positive  that  the  debt  is  due. 
The  words  *'  as  appears  by  the  plaintifiTs  books,"  or,  "  as  the  plaintifT 
believes,*'  is  not  sufficient,  and  the  défendant  in  such  case  will  be  dis- 
charged  on  filing  a  common  appearance.  Hodgson  y.  Oliva,  3  Rey.  de 
Lég.  349. 

23.  In  an  affidayit  for  capias,  the  plaintiff  stated  that  the  défendant 
was  indebted  to  him  in  the  sum  of  £15,  your  effets  d^ épiceries  vendue 
ei  livrés  à  Québec,  and  gave  no  other  statement  as  to  the  indebtedness. 
The  reason  giyen  for  his  belief  that  the  défendant  was  about  to  leave 
the  country  was  certain  information  he  had  received,  but  the  names  of 
his  informants  were  not  giyen — Held,  that  the  affidavit  was  insufficient 
on  both  thèse  points,  and  the  capias  was  quashed.  Lebd  v.  O^Brien, 
2  R.  C.  238,  S.  C.  1872. 

24.  Where  an  affidavit  alleged  a  personal  indebtedness  of  $155,000, 
value  of  certain  American  bonds,  etc.  **  stolen  from  the  plaintiffs  in 
New  York  and  then  in  the  possession  or  under  the  control  of  the  de- 
fendants  in  Montréal,  and  also  that  the  défendants  had  secreted  said 
bonds,  etc.,  and  were  about  immediately  to  leave  the  province  of  Ca- 
nada,'' etc.,  giving  as  reasons  of  belief  the  character  of  the  défendants 
who  were  professional  thieves,  and  the  information  of  the  New  York 
détectives  to  that  effect — Held,  that  although  the  person  making  the 
affidayit  had  no  absolute  personal  knowledge  of  the  facts  set  forth  in  it, 
tbe  affidavit  was,  nevertheless,  in  itself  sufficient.  The  Royal  Insur- 
ance Co.  y.  Knapp  é  Oriffin,  11  L.  C.  J.  1,  S.  C.  &  2  L.  0.  L.  J.  189 
A  201, 1867. 

26.  Bût  Jheld,  also,  that  under  such  circumstances  the  cause  of  action 
aroae  in  a  foreign  country,  and  the  défendant  must  be  discharged. 
Ib. 
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26.  An  affidavit  alleging  a  debt  to  exist  need  not  state  wheu  the 
same  was  contracted,  nor  show  that  it  wai  oontraoted  within  the  five 
jears  next  preceding  ; 

Kor  that  the  sale  and  delivery  were  made  to  the  défendant,  when 
they  are  alleged  to  hâve  been  made  **  at  his  instance  and  reqnest." 

When  the  facts  upon  which  his  bdief  is  based,  are  swom  to  directly, 
and  not  as  hearsay,  déponent  need  notjdisclose  the  name  of  any  Infor- 
mant    Maguire  v.  BockeU,  3  Q.  L.  R.  347,  S.  0.  1877. 

27.  A  suit  will  not  lie  where  the  défendant  is  domiciled  in  the 
United  States  and  is  merely  returning  home  after  a  temporary  sojourn 
hère,  and  where  there  is  no  allégation  of  any  speoial  ciroumstanoes  of 
fraud.     Benaud  é  Vandueen,  21  L.  C.  J.  44,  Q.  B.  1872. 

28.  Where  the  plaintiff  in  his  affidavit  for  a  capias  after  jndgment 
deposed,  as  the  groond  of  his  belief ,  that  the  défendant  was  about  to 
leave  the  Province  of  Canada  with  intent  to  defraud,  that  he,  the  de- 
fendant  had  made  no  attempt  to  pay  the  amount  of  the  judgment 
against  him,  and  was  a  seaf  aring  man,  résident  ont  of  the  Province  of 
Canada,  and  was  only  temporarily  in  Montréal  as  master  of  a  sea-going 
vessel,  and  was  about  to  départ  from  Montréal  in  command  of  said  vea- 
sel — HelJdy  that  the  grounds  of  belief  were  sufficient  to  maintain  a 
capias.     MacdougaU  v.  TorranUy  5  L.  0.  J.  148,  S.  0. 1861. 

29.  Heldy  that  the  plaintiff  was  justified  in  his  belief  that  the  défen- 
dant was  about  immediately  to  leave  the  Province  of  Canada,  with  in- 
tent to  defraud  the  plaintiff,  in  that  the  défendant  had  bought  from 
the  plaintiff  a  large  quanti ty  of  wheat  of  the  value  of  $8,293.76,  pay- 
able cash  on  delivery,  and  had  received  delivery  of  the  wheat,  but  had 
only  paid  portion  of  the  price,  leaving  a  balance  of  $2,993.57  unpaid  ; 
and  that  the  défendant,  upwards  of  two  months  afterwards,  was  about 
to  go  abroad  to  Scotland,  his  original  domicile,  where  his  family  had 
resided  for  fiveyears,  without  paying  the  plaintiff  the  said  balance,  and 
without  leaving  any  property  in  Canada  out  of  which  the  plaintiff 
could  be  paid,  and  after  repeated  applications  to  him  for  payment. 
Ross  et  al,  v.  5imw,  7  L.  C.  J.  35,  S.  C.  1862  &  10  L.  C.  J.  89,  Q.  B. 
1864. 

30.  An  affidavit  contains  sufficient  gruunds  for  belief  of  the  défen- 
dantes departure  with  fraudulent  intent  if  it  be  stated  that  he  refuses 
to  pay  the  sum  swom  to  be  due,  that  the  vessel  of  which  he  is  master 
is  immediately  about  to  sail  for  Europe,  and  that  the  défendant  is  to 
sail  therein.    Lefehvre  v.  Tulloek,  5  L.  0.  R.  42,  S.  C.  1854. 

31.  An  affidavit  in  which  it  is  stated  that  the  reasons  for  believing 
that  the  défendant  is  about  to  leave  the  Province  with  a  fraudulent 
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intent  are,  that  he  is  the  master  of  a  yeasel  whioh  is  loaded  and  read^r 
for  sea,  with  the  défendant  as  maiter,  and  that  the  défendant  hirnself 
had  stated  that  he  was  immediately  about  to  sail  to  parts  b^ond  the 
the  sea  is  sufacient.    Quinn  y.  Atchesoti,  4  L.  0.  R.  378,  S.  0.  1854. 

32.  Where  an  affidavit  stated  that  the  deponent's  grounda  for  believ- 
ing  that  the  défendant  wai  abont  to  leave  the  Province  with  intent  to 
defraud  hia  oreditors  were  that  the  defendanf  s  vessel  was  loaded  and 
ready  for  sea^  and  that  he,  the  défendant,  intended  sailing  in  her,  and 
had  told  the  déponent  that  he  would  not  retun  to  Canada,  it  was  held 
to  be  8ufficient.Frt2«m  v.  Beid,  4  L.  0.  R  157,  S.  0.,&Berry  y.  Diaeon, 
4  L.  C.  B.  218,  S.  0.  1854. 

33.  Défendant  had  by  f aise  pretenoes  obtained  possession  of  400  bags 
of  the  value  of  (80  belonging  to  pkintiff,  and,  being  master  of  a  ship 
on  board  of  which  they  were  carried,  was  about  to  leave  the  port — 
HM,  that  the  plaintiff  was  entitled  to  a  writ  of  oapias  for  the  recovery 
of  the  value  of  the  bags.  MUUgan  v.  Masacm^  17  L.  0.  J.  159,  S.  C. 
R.  1872. 

34.  Where  the  plaintiff  had  set  up  as  ground  for  oapias  ''  that  the 
défendant  was  about  to  sail  in  his  said  vessel  for  Europe  or  other  parts  of 
the  world  "  it  was  held  insuffioient.  Pctquet  v.  McNah,  3  B.  L.  456, 
8.  C.  1871. 

35.  On  a  motion  to  quash  a  writ  of  oapias  on  varions  grounds — HMy 
with  regard  to  the  departure  of  the  défendant,  that,  where  the  de* 
ponent  alleged  as  his  ground  of  belief  that  the  défendant  was  about  to 
leave  the  province,  the  fact  that  the  défendant  was  a  mariner,  having 
no  domicile  in  the  province,  and  was  about  to  sail  with  his  ship,  it  was 
suffîcient.     Hasêet  v.  Midcahey,  6  L.  0.  R.  15,  S.  C.  1856. 

36.  It  is  not  neoessary  to  state  in  such  affidavit  that  the  défendant 
has  been  asked  to  pay  the  debt  and  refuses  to  do  so.    Ib. 

37.  The  grounds  of  the  deponent's  belief  are  sufficiently  set  forth  by 
a  statement  to  the  effect  that  défendant  stated  to  déponent  at  a  time 
and  place  mentioned  that  he  was  about  to  go  to  California,  one  of  the 
United  States  of  America,  to  make  money,  and  asked  the  déponent  to 
procure  him  money  for  the  voyage,  and  afterwards  made  the  same 
statements  to  persons  named  in  the  affidavit.  Debien  v.  MarêarU, 
14  L.  C.  R.  89,  S.  C.  1863. 

38.  In  an  affidavit  on  the  ground  that  the  défendant  is  about  to  leave 
the  province,  the  omission  of  the  words  '*  with  intent  to  defraud  his 
ereditors  generally  or  the  plaintiff  in  particular"  is  fatal  Lamarche 
V.  Lehroeq,  1  L.  0.  R.  215,  S.  0.  1851. 
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39.  The  allégation  in  an  affidayit  that  the  défendant  himself  stated 
that  he  was  leaving  for  Oalifomia  was  held  to  be  sufficient  to  jostifj 
the  isBuing  of  a  writ  of  capias.  Benjamin  et  al,  v.  WiUon,  1  L.  C.  R. 
361,  S.  C.  1850. 

40.  The  allégation  that  the  défendant  had  taken  away  goods  plaœd 
with  the  plaintiff  as  security  for  the  payment  of  a  note,  that  he  had 
ref used  to  deliver  a  horse,  and  that  he  was  a  stranger  and  had  failed  to 
keep  appointments,  and  that  he  had  withdrawn  himself  from  his  credi- 
tors,  are  not  sufficient  to  jnstify  a  capias.  Leeming  y.  Cochrane,  1  L. 
0.  R.  352,  S.  C.  1861. 

41.  The  allégation  ''  that  the  plaintiff  has  been  crediblj  informed 
that  the  défendant  had  secretly  removed  his  goods  in  the  night  time, 
with  intent  to  départ  the  province/'  is  not  sufficient  to  support  a  writ 
of  capias,  the  name  of  the  party  from  whom  the  information  is  ob- 
tained  not  being  disclosed.  CameU  v.  AferriZZ,  1  L.  0  R.  367,  S.  0. 1851. 

42.  In  an  affidayit  for  a  capias,  on  the  ground  of  intention  to  départ, 
'  though  the  omission  to  disclose  the  names  of  defendant's  informants 

as  to  his  ground  of  belief  would  be  fatal  if  his  belief  rested  on  infor- 
mation only,  yet  the  affidavit  is  good  if  the  déponent  swears  directly 
to  another  of  his  grounds  of  belief,  which  is  in  itself  sufficient.  MiU 
ligan  y.  Mason,  17  L.  C.  J.  169,  S.  C.  R.  1873. 

43.  And  it  is  sufficient  if  déponent  swear  as  one  of  his  grounds  that 
défendant  was  master  of  a  ship,  and  that  said  ship  was  entered  at  the 
custom  house,  though  without  saying  that  this  was  done  by  défendant 
or  that  he  was  going  in  her,  or  naming  her  destination.     Ib. 

44.  If  the  plaintiff  swears  he  belieyes  the  défendant  is  about  to 
leave  the  province  from  his  own  knowledge,  he  must  state  the  cause  of 
his  belief,  because  that  is  the  best  criterion  for  the  exercise  of  the 
judge's  discrétion.  If  he  founds  his  belief  on  the  information  of  others, 
he  must  swear  that  he  is  credibly  informed  and  hath  just  reason  to  be- 
lieve,  and  in  his  conscience  doth  verily  and  sincerely  believe,  that  the 
défendant  is  immediately  about  to  leave  the  province.  Chrétien  y.  Me- 
Lane,  3  Rev.  de  Lëg.  348. 

46.  An  affidavit  to  hold  to  bail  made  by  the  plaintiff's  wife  is  suffi- 
cient.   Ib. 

46.  The  affidavit  is  not  bad  because  it  states  that  the  debtor  is  about 
to  leave  the  Dominion  of  Canada,  when  it  can  be  gathered  from  the 
other  allégations  of  plaintiff  that  the  departure  is  really  for  a  point 
within  the  limits  of  the  former  Province  of  Canada.  The  Moiêie  /nm 
<h.  é  OUen,  18  L.  C.  J.  29,  Q.  B.  1874. 
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47.  It  is  not  neoesBary  that  it  ehould  be  stated  poeitiTely  that  atthe 
iime  of  making  the  affîdavit  the  debtor  is  açtually  witbin  the  limita  of 
the  fomier  Province  of  Canada.     Ib. 

48.  Held,  that  in  Buch  affîdavit  it  was  neœssary  that  the  party  mak- 
ing it  ahould  swear  défendant  was  immediately  abont  to  leave  the  pro- 
vince with  intent  to  defraud  the  pUintiff  in  particular  or  his  creditors 
in  gênerai.     WiUon  v.  Eoy,  4  L.  C.  R.  159,  S.  C.  1864. 

49.  The  allégation  that  the  défendant,  who  résides  at  Bouse's  Point, 
in  the  United  States,  is  on  the  point  of  immediately  leaving  the  pro- 
vince to  go  there,  and  giving  the  names  of  plaintifPs  informants,  dis- 
dosee  no  intention  of  fraud,  and  is  insufficient.  LaBocque  v.  Clarke, 
4  L.  0.  R.  402,  S.  0.  1864. 

60.  In  an  affîdavit  for  capias  it  is  necessary  to  disclose  the  name  of 
the  parties  from  whom  the  information  **  that  the  défendant  was  im- 
mediately abont  to  abscond  ''  was  obtained.  Cameron  v.  Brega,  10 
L.C.  J.  88  &  1  L.  0.  L.X  66, 1866. 

61.  Where  the  affîdavit  for  a  capiaa  did  not  disclose  the  name  of  the 
déponents  informant,  the  capias  was  qnashed.  BohertsY.  West,  1  L. 
C.  L.  J.  94,  S.  C.  1866. 

62.  Where  the  affîdavit  set  ont  that  the  défendant  was  immediately 
abont  to  leave  the  province  '^  with  the  intention  of  defranding  his 
creditors  in  gênerai,  or  the  plaintiff  in  particnlar,  and  has  secretcd,  or  is 
abont  to  secrète,  &c." — f/eld  bad,  and  capias  qnashed.  Talbot  v.  Don- 
neCy,  Il  L.  0.  R.  6,  S.  0.  1860. 

63.  HM,  that  it  is  not  necessary  that  it  be  swom  that  the  plaintiff, 
withont  the  benefit  of  a  writ  of  attachment  against  the  body  of  the 
défendant,  may  be  deprived  of  his  remedy.  Têtu  et  al,  Vi  Pelletier,  6 
L.  0.  R.  32,  S.  C.  1856  ;  Ldiévre  &  DonneOy,  6  L.  0.  R.  247,  S.  0. 
1866  ;  Berry  é  May,  13  L.  C.  R.  3,  S.  C.  1869. 

64.  An  affîdavit  which  does  not  allège  that  the  departnre  of  défend- 
ant wHl  deprive  plaintiff  of  his  recourse,  but  is  worded  ^'  whereby  the 
aaid  plaintiff  may  be  deprived  of  his  remedy, ''  is  bad,  and  will  be  set 
aaide.     Boyd  v.  Freer,  15  L.  C.  J.  109,  S.  C. 

66.  It  is  snffîcient  if  the  déponent  swear  that,  withont  the  benefit  of 
a  writ  of  capias,  the  creditor  will  lose  his  debt  or  suffer  damage,  and 
the  omission  of  the  words  **  will  lose  his  remedy  "  is  not  fatal.  Hcuset 
V.  Mvleahy,  6  L.  C.  R.  16. 

56.  Where  the  affîdavit  stated  the  cause  of  debt  fully,  the  insclvency 
of  the  défendant,  a  trader,  and  that  he  refuses  to  make  an  assignment 
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and  cames  on  trade — Hddf  to  be  snffîcient,  and  a  motion  to  quaah  was 
dismissed.     Maefarlane  v.  Belivea/u,  9.  L.  0.  R.  261,  S.  C.  1859. 

57.  An  affidavit  for  capias,  which  allèges  ''  that  the  défendant  n 
about  to  leave  the  province,  and  that  the  belief  of  the  déponent  that  he 
is  abont  to  leave  the  province  with  intent  to  defraud,  is  founded,"  is 
insnfficient,  as  the  affidavit  must  speciôcally  allège  that  the  défendant 
is  about  to  leave  the  province  wUh  intent  to  defraud,  VITaid  v.  Butté, 
10  L.  C.  R,  204,  S.  C.  1860. 

58.  The  words  '^may  lose  his  debt  or  sustain  damage"  snffice.  An- 
deraon  v.  Brusgaard,  3  Q.  L.  R.  287,  0.  C.  1877. 

59.  Contra,  Ste^^eiMon  v.  Rohert^on,  21  L.  C.  J.  102.  S.  C.  1877  ; 
Ford  V.  Léger,  21  L.  0.  J.  191,  S.  0. 

60.  The  omission  to  set  forth  an  intent  to  defraud  is  fatal.  Ford  v. 
Léger,  21  L.  C.  J.  191,  S.  0.  1877. 

61.  Where  the  grounds  alleged  in  an  affidavit  are  that  the  défendant 
has  concealed  or  is  concealing  his  property  with  intent  to  defraud,  it 
is  not  necessary  to  give  reasons.  Casawmt  v.  Patenwide,  3'R.  L.  446, 
S.  C.  1871. 

62.  The  allégation  that  déponent  believes  and  is  informed  that  de- 
fendant  is  about  to  secrète  **  ses  biens  mevMes  et  effets  mobiliers  "  is  bad. 
Auge  a-  Mayrand,  21  L.  C.  J.  216,  S.  0.  R.  1876. 

63.  An  affidavit  in  the  alternative  '^  Has  secreted  or  made  away 
with  or  is  about  to  secrète  "  is  defective.  McMcuier  v.  Bohert^on,  21 
L.  C.  J.  161,  S.  C.  1877. 

64.  On  motion  to  quash  a  capias — Held,  that  under  Art  798  C.  C.  P. 
an  affidavit  for  capias  should  set  up  directly  that  the  défendant  had  se- 
creted or  made  away  with,  or  was  immediately  about  to  secrète  or  make 
away  with  his  property  and  effect«,  with  intent  to  defraud.  etc. ,  and  that 
the  old  formality,  that  '' déponent  is  credibly  informed,  hath  eveiy 
reason  to  believe,  and  doth  verily  and  in  his  conscience  believe,"  is 
not  sufficient     ITurtubise  étal,  v.  Leriche,  13  L.  C.  J.  83,  S.  C.  1868. 

65.  And  the  sécrétion  must  be  affîrmed  of  the  property  and  effecta 
generally  and  not  merely  of  "  the  moveable  property  and  effects.**     Ib. 

66.  A  fraudulent  préférence  given  by  a  debtor  to  one  of  his  croditors 
by  selling  him  goods  as  security  for  a  debt  is  not  a  secreting,  and  does 
not  constitute  a  sufficient  ground  for  a  capias.  Cfault  v.  Donnelly,  1  L. 
C.  L.  J.  119,  S.  C.  1866,  A  3  L.  C.  L.  J.  56,  Q.  B.  1867. 

67.  A  writ  of  capias  issued  against  the  défendant,  charging  him  with 
secreting  his  estate  and  effects  by  disposing  of  his  immoveable  property 


Digitized  by 


Google 


OF  THE  ISSUINO  OF  THE  CAPIAS,  ABT.  498.  415 

— he  being  ni  the  time  insolyent,  and  having  no  other  estate — and  in 
the  deed  of  which  sale  défendant  had  made  a  staiement  iliat  he  had 
reoeived  only  91dS  on  said  sale,  whereas  he  had  actnally  reoeived  $466 
Held,  that  the  faot  of  the  defenc^anl  alienating  his  real  estate  was  not  of 
itaelf  a  snfficient  ground  for  issuing  tiie  writ,  but  as  there  was  évidence 
of  fraud  in  the  transaction,  the  motion  would  be  rejected  without  costs. 
Ihim^fU  V.  Cowi,  7  L.  0.  J.  119,  S.  C.  1862.  . 

68.  Where  an  affidavit  for  capias  set  forth  that  the  défendant  had 
secreted  and  made  away  with  his  individual  estate,  debts  and  effects 
with  intent  to  defraud  his  creditors,  and  it  was  proved  that  the  pro- 
perty  which  he  had  disposed  of  was  immoveable  property— i7e/c2,  that 
that  was  a  sécrétion  with  intent  to  defraud  sufficient  to  support  the 
capias.     Làngley  v.  Chamberlain,  5  L.  G.  J.  49,  S.  0.  1858. 

69.  Where  it  was  proyed  that  the  défendant  had  no  effects  of  his 
own,  and  that  the  goods  he  was  disposing  of  were  his  wif e's,  the  capias 
was  set  aside  and  quashed.  Ckfidron  y.  Lemieux  d:  Lemieux,  12  L.  0. 
R.  222,  S.  C.  1857. 

70.  The  défendant  appealed  from  a  judgment  of  the  Superior  Court 
dismissing  his  pétition  to  be  released  from  custody  under  capias,  on  the 
ground  that  the  allégations  of  plaintiff^s  affidavit  had  been  disproved— 
Heldy  although  the  spécial  ground  of  plaintiff  set  out  in  the  affidavit 
had  been  disproved,  yet  if  the  plaintiff  establish  that  his  pretensions  as 
to  défendantes  intended  departure  from  the  province  with  fraudulent 
designs  were  well  f  ounded,  the  capias  would  be  maintainecL  Elackensee 
é  SharpUy,  6  L.  0.  J.  288  <&  10  L.  0.  R.  240,  Q.  B.  1860. 

71.  Circumstances  which  amount  to  fraudulent  préférence  by  the 
debtor  insolvent  do  not  amount  to  sécrétion,  and  were  not,  therefore, 
sufficient  grounds  for  a  capias  ;  but  where  there  was  satisfactory  évi- 
dence of  the  intention  of  the  défendant  to  abscond  as  well,  a  capias 
would  lie.     Tremam  v.  iSbtwum,  4  L,  0.  J.  48,  S.  C.  1860. 

72.  The  fact  that  défendant  purchased  a  quantity  of  flour  from  plain- 
tiff for  cash,  to  be  paid  immediately  after  delivery,  and  then  obtaiued 
advances  on  the  flour  and  pledged  the  same  for  sach  advanoes,  and 
wholly  failed  to  pay  the  vendor,  asserting  as  his  reason  for  not  doing 
so  that  he  was  insolvent,  is  a  sufficient  ground  for  the  issuing  of  a  writ 
of  capias.    Baphad  v.  McDonald,  9  L.  C.  J.  336,  S.O. 

73.  Where  the  défendant  moved  to  quash  on  the  ground  that  no 
fraudulent  intent  whatever  was  disdosed  by  the  reasons  given  in  the 
affidavit,  and  also  on  the  ground  of  vagueness — Held,  that  there  was 
nothing  in  the  aot  which  required  that  the  fraudulent  intent  on  the 
part  of  the  défendant  should  be  alleged  in  the  reasons  of  plaintiff. 
Benderi<m  v.  Enness,  2  L.O.J.  186,  S.O.  1858. 
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74.  In  an  affidavit  the  déponent  most  state  speoially  the  reasons  that 
lead  him  to  believe  that  the  debtor  is  making  away  with  or  secreting 
his  goods  with  the  intention  of  defrauding  his  oreditors,  without  being 
obliged  however  to  state  who  gave  tiim  the  information  or  when  he  re- 
ceiyed  it,  provided  that  it  appearby  the  terms  of  the  affidavit  and  the 
circomstances  therein  related  that  the  information  was  given  to  him  ai 
a  time  suffioiently  récent  to  support  an  affidavit.  BeU  v.  VigneauU  <h 
Ho^iUston,  6  RL.  697,  S.C.  1874. 

75.  An  affidavit  for  capias  alleging  in  the  alternative  that  the  défen- 
dant has  secreted  or  made  away  with  his  property  and  efiects  is  insoffî- 
cient.  Ostell  v.  Pdoquin,  20  L.  C.  J.  48,  S.  C.  1875.  McMaster 
V.  Bobertsony  21  L.  0.  J.  161,  S.  C.  1877. 

76.  Application  was  made  by  the  défendant  to  be  discharged  from 
imprisonment  under  capias,  on  the  ground  that  he  had  made  an  aasign- 
ment  of  his  estate  for  the  benefit  of  his  creditorsj  préviens  to  the  issu- 
in^  of  the  capias —  Heldy  that,  as  the  Insolvent  Act  did  not  expressly 
take  away  the  right  of  capias  after  assignment,  and  as  the  circnmstan- 
ces  showed  systematic  fraud  on  the  part  of  the  défendant,  the  applica- 
tion must  be  refused.  Steventon  et  oL  v.  McOivan,  3  L.  0,  L.  J.  38,  S. 
0.  1867. 

77.  A  créditer  who  brings  action  against  the  insolvent,  aooompanied 
by  capias  for  a  sum  of  money  due  at  the  time,  is  not  boimd  to  prooeed 
in  the  name  of  the  assignée.  Boy  et  al,  y.  Beaudin,  5  R.  L.  232,  S.  C. 
1873. 

78.  And  such  an  action  after  assignment  is  good,  under  the  Ins.  Act 
1869.     Beavdm  <&  iJoi/  6«  oZ. ,  20  L.  0.  J.  308,  Q.  B.  1875. 

79.  Hddy  reversing  the  judgment  of  the  Superior  Court,  that  a  ca- 
pias on  the  ground  of  fraud  and  sécrétion  may  issue  at  the  suit  of  a 
creditor  after  the  assignment  by  the  debtor  in  iusolvency  and  the  ap- 
pointment  of  an  assignée  ;  but  an  attachment  of  the  debtor's  effects  en 
main  tierce  will  not  be  maintained.  Nield  t.  Ferland  db  Ferland  <h 
Nield,  1  Q.  L.  R.  228,  S.  C.  R.  1875. 

80.  Proof  of  undue  préférence  and  insolvency  does  not  constitute  sé- 
crétion or  making  away  with  property  so  as  to  justify  a  eapiaa.  Em- 
manuel et  al  V.  Hagens  é  Hagens,  6  R.  L.  209,  S.  C.  1874. 

6l.  Where  motion  was  made  to  quash  the  writ  on  the  ground  of  ir- 
regularities  in  the  affidavit — Heldy  that,  where  the  plaintiff  waa  des- 
oribed  as  "  of  the  city  of  Kingston,  Canada  West/'  it  was  a  sufficient 
indication  of  his  domicile.     Berry  v.  May,  13  L.  C.  R.  3,  S.  C.  1859. 

82.  And  the  words  **  maketh  oath  and  saith,"  were  held  to  be  a  suf- 
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fioient  avennent  that  the  déponent  was  Bwom,  and  that  it  was  oonae- 
quenily  tinnecessazy  to  say  that  he  had  been  duly  awom.    Ib. 

83.  And  heldf  also,  that  it  is  nnneoessary  in  deecribing  a  promissory 
note  as  the  cauae  of  debt  to  state  where  the  same  was  made.    Ib. 

84.  The  words  **  at  Québec"  in  the  jurât  show  anffioiently  where  the 
déponent  was  swom,  and  where  the  day  of  the  month  and  the  year  in 
snch  jurai  were  written  in  figures  it  was  held  to  be  sufficient.    Ib. 

85.  A  writ  of  capias  will  lie  against  a  debtor  résident  in  Ontario,  oa 
the  ground  of  secreting  property  in  Ontario,  if  he  be  fonnd  in  this  Pro» 
vince.    Qalt  et  al.  v.  BoberUon,  21  L.  G.  J.  281,  S.  0.  R  1877. 

86.  A  capias  may  Ue  against  a  debtor  who  has  made  an  asftignmenfc. 
niider  the  InsolFent  Aot.  JRobertson  et  al,  t.  Haie  é  Haie,  21  L.  0.  J.. 
38,  S.  0.  1877. 

87.  Plaintiff  brought  action  of  damages  for  malicious  arreat,  oom-^ 
mencing  by  a  capias  which  was  allowed  by  a  judge  to  issue  forfl500l 
The  défendant  moved  to  quash  on  the  ground  of  insuffîcienoy  of  the 
affidayit,  and  especially  because  the  déclaration  oontained  no  averment 
that  the  criminal  proœedings  complained  of  were  determined.  Plain- 
tiff replied  that,  as  défendant  was  about  to  leave  the  coimtry ,  he  was 
f orced  to  take  his  action  bef  ore  the  détermination  of  the  charge— J3e^, 
that  the  capias  was  properly  issued  ;  and,  as  the  criminal  proceedinga 
had  since  ended,  plaintiff 's  motion  to  amend  the  déclaration  to  that 
effect  was  granted.   Fraser  v.  Gerrie,  2  R.  0.  477,  S.  0. 1872. 

88.  On  tbe  5th  December,  the  appellant  was  arrested  on  a  capias 
issned  on  the  2nd,  and  retumable  on  tiie  14th  of  the  same  month. 
Finding  that  a  sufficient  delay  for  the  retum  was  not  allowed,  the 
plaintiff  took  out  an  alias  writ,  retumable  later — Held,  on  an  exception 
to  the  form,  that  the  proceeding  was  valid  and  the  judgment  a  guo  was 
ooiij5rmed.  Bichard  v.  WwieU,  1  Légal  Ne^s,  32,  Q.  B.  1877. 

89.  Where  the  défendant,  having  been  arrested  on  a  capias,  pleaded 
that  the  issue  of  the  writ  had  not  been  demanded  in  the  affidavit — 
Hddy  that  the  fiât  was  ail  that  was  necessary  for  that  purpose.  Doutre 
V.  MeOinnU,  6  L.  C  J.  158,  S.  0. 1861. 

90.  The  affidavit  for  a  capias  may  be  swom  before  the  deputy  pro- 
thonotary.  TheMoisie  Iron  Co,  &  Olsen,  18  L.  0.  J.  29,  Q.  B.  1874. 

91.  An  affidavit  for  capias  is  sufficient  if  it  contain  ail  the  aUegations 
required  by  the  statute  Uiough  in  a  différent  order.  Oregory  é  Irda/ndy 
9  L.  C.  J.  131,  Q.  B.  1865. 

92.  An  affidavit  to  hold  to  bail  though  bad  in  part  may  be  efficient 
for  the  remainder.    Patterson  et  al,  y,  Bumef  3  Rev.  de  Lëg.  347. 
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93.  The  amount  may  be  stated  in  dollars,  withont  any  qualiûoaUcm 
as  to  a  particular  carrency.  HaU  y.  Zemichon,  4  Q.  L.  R.  268,  S.  C. 
1878. 

94.  It  is  no  ground  of  pétition  to  quash  that  the  initiais  only  of  de- 
fendant*s  Christian  names  are  given.    Ib, 

96.  The  fact  that  the  day  of  the  month  or  the  year  is  expressed  in 
Arabie  figures  in  the  jurât  is  not  sufficient  to  quash  the  writ.  Berry 
V.  Afoy,  13  L.  C.  R.  3,  S.  C.  1859. 

96.  Where  a  party  has  been  arrested  under  a  capias,  and  the  arrest 
declared  illégal,  he  must  be  completely  and  fuUy  restored  to  his  liberty 
before  he  can  be  arrested  under  a  second  capias,  and  oonsequently  the 
service  of  a  writ  of  capias  or  the  arrest  of  a  party  already  in  custody  is 
iUegaL     Hamd  et  <d.  v.  Côté  et  al.  11  L.  0.  R.  479,  S.  C.  1861. 

97.  Where  the  affidavit  on  which  a  capias  issued  disappears  from 
the  record,  the  capia^s  cannot  be  maintained,  though  the  contestation 
is  manif estly  unfounded.  Batte  y.  Currie  é  McDonald  é  Oinrdon  et  al. 
1  Légal  News.  63,  S.  C.  1877  ;  22  L.  C.  J.  34. 

98.  It  is  not  necessary  that  déponent  should  giye  the  name  of  the 
person  who  informed  him  that  the  défendant  was  secreting  or  about  to 
secrète,  nor  the  spécial  reasons  which  lead  him  to  believe  that  the  facts 
are  true.   Ib. 

99.  In  an  affidavit  for  capias  where  the  créditeras  name  was  written 
"  Justius  "  instead  of  "  Joutras— fieZd,  to  be  good.  Jouiras  é  Duu- 
ion,  7  L.C.  R.  420,  S.  C.  1857. 

iSee  art  834  i)^a. 

799.  The  writ  may  also  be  obtained  if  the  aflSdavit  esta- 
l^lishes,  besides  the  deljt,  that  the  défendant  is  a  trader,  that 
he  is  notorionsly  insolvent,  that  he  has  refused  to  arrange 
with  his  creditors,  or  to  make  an  assignment  gf  his  property 
to  them  or  for  their  benefit,  and  that  he  still  carries  on  his 
trade.     C,  S.  L.  C.  c.  83,  s.  47  ;  c.  87,  «.  9. 

1.  In  an  affidavit  for  a  writ  of  capias  it  is  necessary  to  allège  the 
insolvency  of  the  debtdr,  and  that  such  debtor  being  insolvent  refuses 
to  make  an  assignment  of  his  estate  for  the  benefit  of  his  creditors. 
Hamel  et  al.  v.  Côté  et  ai.,  11  L.  C.  R,  446,  S.  C.  1861. 

2.  An  affidavit  to  hold  to  bail  which  does  not  disclose  any  ground 
for  the  allégation  that  the  défendant  is  a  trader,  and  that  he  is  noto- 
rionsly insolvent  and  has  refused  to  compromise  or  arrange  with  his 
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crédit  ors,  and  does  not  allège  that  he  has  refused  to  make  a  ceêsion  de 
biens  to  them,  is  bad,  even  although  it  be  alleged,  as  required,  that  he 
had  seoreted  his  estate,  debts  and  effects  with  intent  to  defrand,  and 
the  capias  issned  in  virtue  of  such  affidavit  will  be  quashed  on  motion. 
Warren  et  al.  v.  Morgan,  9  L.  C.  R.  305,  Q.  B.  1859. 

3.  Where  both  parties  are  domiciled  in  Upper  Canada,  the  affidavit 
must  aUo  déclare  that  the  défendant  does  not  possess  within  thelimits 
of  Upper  Canada  any  immoyeable  property  ont  of  which  the  plain- 
tiff  can  reasonably  expect  to*,be  paid.  C,  8,  L.  C.  c.  87,  «.  2  ;  SL.  0, 
R.  100. 

800.  The  writ  of  capias  may  likewise  be  obtained  by  any 
creditor  having  an  hypothecary  or  privileged  claim  upon  an 
immoveable,  upon  an  affidavit  establishing  that  his  claim 
exceeds  f orty  dollars,  and  that  the  défendant,  whether  he  is 
the  original  hypothecary  debtor  or  simply  the  holder  of  the 
property,  is,  with  the  intent  of  defrauding  the  plaintiff, 
damaging,  det^riorating  or  diminishing  the  value  of  the  im- 
moveable,  or  is  about  to  do  so  himself  or  by  others,  so  as  to 
prevent  the  creditor  from  recovering  the  whole  or  any  part 
of  his  claim,  to  the  amount  of  forty  dollars,  as  provided  by 
chapter  47  of  the  Consolidated  Stàtutes  for  Lower  Canada. 
C.  8,  L.  a  c.  43,  8,  3. 

1.  Where  the  défendant  had  been  arrested  on  a  capias  under  C.  S. 
L.  C.  cap.  47,  on  the  ground  that  he  was  wilfnlly  damaging  and  de- 
teriorating  a  certain  immoyeable  property  of  which  the  plaintilf  was  a 
hypothecary  creditor,  bnt  the  allégation  that  he  was  doing  so  wilfully 
was  omitted  in  the  affidaTit — Held,  that  it  was  not  actually  neces^ary 
to  allège  in  the  affidavit  that  it  was  so  done.  Douire  v.  MeOinnia,  5 
L  C.  J.  158,  S.  C.  1861. 

2.  It  is  not  necessary  in  the  affidavit  to  ask  for  the  issue  of  the  writ, 
the  fiât  being  ail  that  is  necessary  for  that  purpose.    Ib. 

801.  [If  the  demand  be  founded  upon  a  claim  for  unli- 
quidated  damages,  the. writ  of  capias  cannot  issue,  without 
a  judge's  order,  after  examining  into  the  sufficiency  of  the 
affidavit;  and  the  affidavit  in  such  case  must  state  the 
nature  and,  moreover,  amount  of  the  damages  sought,  and 


'  Digitized  by 


)>  Google 


420         OF  CAPIAS  AD  RESPONDENDUM,  ARTS.  801-803. 

the  facts  which  give  rise  to  them,  and  the  judge  may,  in  hîs. 
discrétion,  either  grant  or  refuse  the  capias,  and  may  fix  the 
amount  of  the  bail  upon  giving  which  the  défendant  may 
be  released.] 

1.  A  capias  sued  oui  without  a  judge's  order  may  be  set  aside  on 
motion  and  the  défendant  disoharged  f rom  custody  on  filing  a  oommon 
appearanoe.  Des  Barres  v.  Chesner,  3  Rev.  de  Lé^.  307,  K.  B.  1820  ^ 
Qoyeite  y.  McDonald,  4  R.  L.  538,  S.  C.  B.  1873. 

2.  A  writ  to  hold  to  bail  for  unliquidated  damages  may  be  had,  but 
not  for  a  penalty.  Patterson  et  al.  y.  Farran,  3  Kev.  de  Lég.  348,  K.  B. 
1811. 

803.  The  writ  of  capias  may  be  joined  with  the  writ  of 
summons,  or  may  be  issued  af  terwards  as  an  incident  in  the 
cause.  In  the  latter  case  it  must  be  accompanied  with  a 
summons  for  a  fixed  day  to  shew  cause  why  the  writ  should 
not  be  declared  valid  and  joined  with  the  principal  de- 
mand. 

The  writ  may  also  issue  after  judgment  has  been  obtained 
for  the  recovery  of  the  debt. 

1.  A  capias  to  hold  to  bail  may  be  had  pendenle  lite  upon  the  usual 
affîdavit  that  the  défendant  is  about  to  leave  the  Province.  CoUitis  v. 
Himtery  3  Rev.  de  Lég.  349. 

2.  Where  the  capias  was  taken  against  the  défendant  during  the 
action,  and  motion  was  made  to  quash  on  the  ground  that  it  did  not 
appear  by  the  afhdavit  that  any  légal  or  sufficient  cause  of  debt  existed 
to  justify  the  issuing  of  the  capias,  or  in  other  words  that  there  was  no 
déclaration. — HeUi,  that  a  référence  to  the  déclaration  iiled  with  the 
original  action  was  suâicient.  McUo  v.  Labelle,  2  L.  C.  J.  194,  S.  O. 
1858. 

3.  A  capias  founded  on  a  debt  for  which  judgment  has  been  ren- 
dered  is  good  and  that  even  where  the  capias  is  made  the  commence- 
ment of  a  new  action,  it  being  perfectly  indiffèrent  to  défendant  whe- 
ther  he  was  arrested  under  the  old  action  or  under  a  new  one.  Ferry 
V.  MUne.  8  L.  C.  J.  222,  S.  C.  1864. 

803.  The  amount  for  which  the  writ  of  capias  has  is- 
sued and  the  name  of  the  person  who  made  the  affidavifc 
must  be  endorsed  upon  the  writ.     10-11  Geo.  IV,  c.  26. 
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804.  It  îs  not  necessary  that  the  déclaration  or  state- 
ment  of  the  demand  sbould  be  served  upon  the  défendant 
at  the  time  of  his  arrest,  but  it  sufBces  to  leave  a  copy  of 
it  either  with  him,  or  at  the  office  of  the  prothonotary, 
within  the  [three  days  which  foUow  the  service.]  C.  S,  L. 
C,  c.  83,  8.  57. 

1.  Where  a  question  arose  as  to  the  service  of  the  déclaration  on 
the  défendant — Held,  that  a  service  made  by  filing  a  copy  at  the  pro- 
thonotary's  office  was  suffident,  provided  a  oertificate  of  snch  service 
was  written  by  that  offioer  cm  the  original  OnudetU  v.  LalibtrU,  1  B. 
L.  7^,  S.  C.  1869. 

2.  In  an  action  commenced  by  capias  also,  which  was  served  on  the 
thirty-first  of  May,  and  retumable  on  the  twelfth  of  June — HeZd,  that 
a  service  of  the  déclaration  by  depositing  it  in  the  prothonotary's 
office  on  the  seventh  June  was  a  légal  service  of  the  déclaration  on 
défendant,  and  thata  delay  of  ten  days  betweèn  the  service  and  retum 
of  déclaration  was  not  required.  RapKael  v.  McDonald,  10  L.  C.  J. 
19,  S.  C.  1866. 

See  art.  850  infra, 

SOS,  Saving  tho  exceptions  contained  in  articles  2272 
and  2278  in  the  Civil  Gode,  a  writ  of  capias  cannot  issue  : 

1.  Against  priests  or  ministers  of  any  religions  denomin- 
tion  whatever  ; 

2.  Against  septuagenarians  ; 

3.  Against  females. 
O.S.  i.  a  c.  87,  8.7,  §1. 

1.  A  minor  carrying  on  trade  may  legally  bind  himself  for  his  board 
and  lodging,  and  in  saoh  case  may  be  arrested  under  a  writ  of  capias. 
Bnnoning  v.  Fu^  &  Waleê,  12  L.  0.  R  292,  S.  C.  1862. 

806.  It  cannot  issue  for  any  debt  created  out  of  the  Pro- 
vince of  Canada,  nor  for  any  debt  under  forty  dollars. 
lUd.,  8.  2. 

1.  Barbadoes  is  a  foreign  country  within  the  meaning  of  0.  S.  L.  C. 
cap.  87,  sec*  8.     Trobridge  et  al.  é  Morange,  6  L.  0.  J.  312,  S.  0. 

2.  England  must  bè  oonsidered  to  be  a  foreign  country,  and  a  dé- 
fendant arrested  in  Lower  Canada  for  a  debt  oontraoted  iiiere,  and  for 
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wMch  défendant  had  acoepted  a  bill  of  exchange  drawn  upon  him  at 
hifl  other  place  of  business  at  Toronto,  but  made  payable  at  a  bank  in 
England,  must  be  discharged  and  the  capias  quashed,  notwithstandin^ç 
the  disclosure  of  évident  fraud.  Bottomley  é  Lumley,  13  L.  C.  R.  227^ 
S.  C.  &  15  L.  0.  R.  213,  Q.  B.  1863. 

See  Ocmlt  et  al,  v.  Eoh€rts<yHj  supra.  No.  86,  under  art,  798. 

807.  The  affidavit  required  in  the  above  articles  may  be 
made  by  one  person  only,  or  by  several  persons  swearing  each 
to  a  portion  of  the  necessary  facts,  and  it  may  be  received 
and  Bwom  to  before  a  judge  of  the  Superior  Court,  or  a  com- 
missioner  of  the  Superior  Court,  or  by  the  prothonotary  who 
certifies  the  writ  of  capias.     (7,  8,  L.  C,  c.  83,  8.  6  ;  c.  87,  «.  1. 

1.  An  affidavit  for  capias  may  be  swom  before  a  deputy  prothono- 
tary. The  Moide  Iron'Companyet  al.  é  OUen,  18  L.  0.  J.  29,  Q.  B. 
1874. 

808.  The  Superior  Court  alone  has  jurisdiction  in  matters 
of  capias.     12  F.  c.  38,  sa,  32,  47  ;  G.  8.  L.  C,  c.  78,  8,  5. 

1.  In  a  case  of  capias  in  an  action  for  less  than  £1&—Held,  that  the 
quashing  of  the  writ  did  not  deprive  the  Superior  Court  of  jurisdictioiL 
over  such  action  with  regard  to  subséquent  proceeding  thereon.  Elwes 
V.  Franciscoy  1  L.  0.  J.  188,  S.  C.  1867. 

2.  But  in  another  case  in  which  a  capias  had  issued  for  a  claim  of 
968,  but  had  not  been  executed — Held,  that  the  Superior  Court  had  no 
further  jurisdiction  in  the  matter.  Tesaier  v.  LegaM,  6  R.  L.  472,  S. 
0.  1874. 

3.  Where  the  plaintiff  discontinues  proceedings  on  the  capias,  he  can- 
not  proceed  in  the  Superior  Oourt  to  recover  the  $67  which  he  claim». 
TwrcotU  y.  Régnier,  1  Légal  News,  361,  S.  0.  1878  ;  22  L.  C.  J.  132. 

809.  When  the  capias  is  issued  by  the  prothonotary  of 
the  Superior  Court  it  is  addressed  to  the  sheriff  of  the  dis- 
trict where  it  is  to  be  executed.  12  F.,  c.  38,  8,  47  ;  C,  8.  L. 
Ce.  83,8.  3,  §2. 

See  33  VicL,  c.  17,  «.  1  (Que,)  under  Art.  48  awpra, 

1.  A  writ  of  attachment  in  revendication  addressed  to  "  one  of  the 
bailifb  of  our  Superior  Oourt  for  the  district  of,"  etc.,  must  be  executed 
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by  one  of  suoh  bailiffs,  and  the  writ  may  not  be  served  by  a  bailifi  and 
the  déclaration  by  a  sheriff.  Brassard  t.  Turgeon,  6  R.  L.  123,  S.  0. 
1873. 

810.  Itmaybe  issued  by  a  clerk  of  tbe  Circuit  Court, 
in  which  case  it  is  addressed  to  the  sheriff  or  to  any  bailiff 
of  the  district  in  which  it  is  to  be  executed.  12  V.  c.  63  ; 
a  S.  L.  a  c.  83,  8.  6. 

811.  The  clerk  of  the  Circuit  Court  acts  in  such  case  as 
an  officer  of  the  Superior  Court,  and  the  writ  of  capias  must 
be  worded  throughout  as  if  it  was  issued  by  the  prothono- 
tary. — TbicL 

1.  A  writ  of  capias  signed  "P.  H.  Marchand,  Clerk  of  the  Circuit 
Court,"  attested  with  the  seal  of  the  Circuit  Court,  St.  Johns,  retum-» 
able  into  the  Superior  Court,  and  headed  in  the  margin  **  in  the 
Superior  Court,"  is  irregular,  and  such  writ  is  not  a  writ  in  the  Superior 
Court  as  required  by  the  Judicature  Act.  Hitchcock  v.  Meigs,  6  L.  C. 
R.,  176,  S.  C.  1866. 

813.  In  ail  cases  in  which  a  writ  of  capias  may  issue,  a 
warrant  of  arrest  may  be  granted  by  a  commissioner  of  the 
Superior  Court  and  be  addressed  by  him  either  to  the  sheriff 
•or  a  bailifi  or  any  other  peace  oflScer  in  his  vicinity.  (7.  S, 
L  a  c.  83,  8.  53. 

81S.  Such  warrant  is  in  the  name  of  the  commissioner 
who  grants  it:  it  orders  the  arrest  of  the  person  therein 
designated  and  his  delivery  over  to  the  gaoler  of  the  district, 
who  is  commanded  to  keep  him  in  his  custody  during  f orty- 
eight  hours,  and  no  longer,  unless  before  the  expiration  of 
that  time  the  plaintiff  has  obtained  and  caused  to  be  executed 
against  such  défendant  a  writ  of  capias  in  the  ordinary 
course.     9  Oeo.  IV.,  s,  27. 
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FoRM  No.  43. 

In  connection  with  articles  812,  813.' 

Afidavit  for  Warrant  of  Arrest. 

A.  B.,  of  &c.,  being  duly  swom,  doth  dépose  and 

say,  that  C.  D.,  of  is  personally  indebted  to 

in  a  sum  exceeding  f  orty  dollars,  to  wit  :  in  the  sum  of 

That  this  déponent  is  credibly  informed,hath  every  reason 
to  believe,  and  doth  verily  and  in  his  conscience  believe* 
that  the  said  is  immediately  about  to  leave  the 

Province  of  Canada  (aUege  èpedally  the  reaaans  which  lead 
io  the  belief  that  the  défendant  ia  about  to  leave  the  Province 
of  Canada),  whereby  the  said  ,  without  the  benefit 

of  a  warrant  of  attachment  against  the  body  of  the  said 
,  may  be  deprived  of  remedy  against  the 

said  :  and  this  déponent  hath 

Swom  before  me,  this  day  of 


FoRM  No.  43. 

In  connection  with  articles  812,  813. 

Warrant  to  arrest  the  person. 

Lower  Canada,  district  of 

A.  B.,  Esquire,  Commissioner  of  the  Superior  Court  in  the 
district  of 

To  and  to  the  keeper  of  the  common  gaol  of 

the  said  district,  greeting  : 

I  command  you,  that  you  take  of  in 

the  county  of  in  the  district  of  if  he 

be  found  in  and  him,  with  ail  due  diligence. 
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convey  to  the  common  gaol  of  the  said  district,  and  deliver  to 
the  keeper  thereof,  together  with  this  warrant;  and  I  do 
hereby  command  you,  the  said  keeper,  to  receive  the  said 
and  him  safely  keep  for  the  space  of  forty-eight 
hours,  and  no  tonger,  nnless,  before  the  expiration  of  that 
time,  a  writ  of  capias  ad  reapondendum  be  duly  served  upon 
him,to  compel  him  to  be  and  appear  personally  in  the  Superior 
Court  for  the  said  district  on  the  day  of  the  retnm  of  such 
writ,  to  answer  of  of  a  certain  debt,  in- 

terest  and  costs,  amonnting  to  the  sum  of 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  Her  présent  Majesty. 


1.  A  défendant  was  committed  by  a  commiasioner  under  a  warrant 
which  empowered  the  gaolor  to  detain  him  for  48  hours  and  no  longer, 
nnless  before  the  expiration  of  that  time  a  writ  of  capias  be  served  on 
him.  Ko  writ  of  copias  was  served  within  that  time,  but  the  défend- 
ant was,  neverthelees,  detained  two  day  s  longer,  and  then  a  copias  was 
served.  Edd,  that  the  détention  of  défendant  after  the  48  hours  had 
elapeed  was  illégal,  and  that  the  arrest  under  the  cannas  while  défend- 
ant was  detained  was  void.  BvigsUm  v.  McKenty,  12  L.  G.  J.  25,  4 
L.  C.  L.  J.  42,  S.  0.  1867. 

814.  Th&debtor  cannot  be  detained  in  prison  in  virtue 
of  such  warrant  any  longer  than  forty-eight  hours.  Ibid. 
0.5é. 

SIS,  The  commissioner  granting  such  warrant  must, with- 
out  delay,  transmit  a  duplicate  of  it,  together  with  the  ori- 
ginal affidavit  upon  which  it  was  granted  and  a  certificate 
of  his  proceedings,to  the  prothonotary  of  the  Superior  Court 
of  the  district,  who  must  file  the  same  and  keep  them  as 
part  of  the  record  in  the  case.    Ibid.  «.  65. 
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SECTION   II. 
OF  THE   EXECUTION   OF  WRITS   OF  CAPIAS. 

816.  If  the  writ  of  capias  is  addressed  to  a  bailiff,  the 
bailiff  who  is  charged  with  it  arrests  the  défendant  and  de- 
livers  him  over,  together  with  the  writ,  to  the  sheriff,  who 
thereupon  becomes  responsible.     C.  S,  L.  C.  c.  83,  8.  6,  §  2. 

8 1  T.  If  the  writ  of  capias  is  addressed  to  the  sheriff  he  is 
then  bound  to  exécute  it  or  to  cause  it  to  be  executed  by 
his  officers. 

818.  The  sheriff  is  bound  to  keep  the  défendant  in  the 
common  gaol  of  the  district,  until  the  latter  gives  security 
or  is  discharged  as  hereinafter  provided.     Ibid.  c.  87,  8,  1. 

SECTION    III. 
OF  THE   CONTESTATION  OF   WRITS  OF  CAPIAS. 

819.  Upon  a  pétition  presented  to  the  court,  or  to  a  judge 
in  term  or  in  vacation,  the  défendant  may  obtain  his  dis- 
charge by  establishing  that  he  is  not  liable  to  be  imprisoned, 
or  by  shewing  that  the  essential  allégations  of  the  affidavit 
upon  which  the  capias  is  founded  are  false  or  insufficient. 
Jbid.  88.  8,  9,  §§  1-2  ;  o,  47,  a.  3,  §  3  ;  C,  P.  Z.  218. 

1.  A  défendant  must  raise  ail  his  objections  against  the  sufficiency 
of  the  affidavit  in  limine  litis,  and  not  merely  in  appeal.  Heyneman  y. 
Smith,  21  L.  C.  J.  298,  Q.  B. 

2.  The  want  of  a  sufficient  affidavit  to  hold  to  bail  is  not  a  subjeot 
for  an  exception  to  the  form.  Patterson  v.  ffart,  3  Rev.  de  Lég.  195. 
Chapmcm  à:  Blewnerhasset,  2  L.  C.  J.  71. 

3.  No  advantage  can  be  taken  of  any  defect  in  the  affidavit  to  hold 
to  bail  by  an  exception  to  the  form.  Ibid.,  3  Rev.  de  Lég.  348,  K. 
B.  1811. 
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4.  In  caae  of  any  irregiilarity  in  issuing  a  oapias,  a  motion  to  dia- 
oharge  the  défendant  from  the  sherifTs  oustody  for  want  of  a  suffîoient 
affidayit  to  hold  to  bail,  and  not  an  exception  to  the  f  orm,  is  the  mode 
of  taking  adyantage  of  such  irregnlarity.  Bamey  y.  Harris,  S.  R.  62, 
K.  B.  1811. 

5.  A  pétition  to  quash  a  oapias  cannot  allège  irregnlarities  suoh  aa 
wonld  foond  an  exception  to  the  fonn,  and  if  it  does,  will  be  rejected 
on  demnrrer.     IJemay  y.  Xemoy,  3  R.  L.  32,  S.  0.  1871. 

6.  A  jadge  in  chambers  cannot  render  judgment  quashing  a  oapias^ 
but  may  order  the  release  of  the  défendant  on  pétition  to  that  effect. 
Hogan  et  al,  y.  Gordon,  2  L.  G.  J.  161,  S.  C.  1858  ;  Emnumuel  et  oZ., 
Hagens  é  ffagens,  6  R.  L.  209,  S.  0.  1874  ;  The  Canadian  Bank  of 
Commerce  y.  Browne  et  al,  6  R.  L.  26,  S.  0.  1874. 

7.  Pétition  was  brought  for  the  release  of  the  défendant  after  issue 
joined — ffeld,  that  there  was  no  presumption  of  waiyer  of  light  to  pé- 
tition for  release  arising  from  delay  or  from  pleading  to  the  action» 
C^pman  y.  Blennerhasset,  2  L.  C.  J.  71,  S.  0.  1857. 

8.  Défendant,  after  filing  a  plea  to  the  merits,  may  disproye  the  al- 
légations of  the  affidayit  upon  which  the  capias  issaed.  Perry  y.  Milne, 
8  L.  C.  J.  222,  S.  C.  1864. 

9.  A  défendant  may  apply  by  pétition  in  term  for  the  quashing  of  a- 
writ  of  capias,  and  such  proceeding  is  more  regular  under  the  Code 
than  to  apply  by  motion.   Worthen  y.  HoU,  15  L.  C.  J.  161,  S.  C.  1871. 

10.  When  the  writ  is  issued  on  the  order  of  the  prothonotary,  acting 
in  the  absence  of  the  judge,  on  a  daim  for  unliquidated  damages,  a 
pétition  conduding  witH  a  gênerai  prayer  to  quash  the  writ  and  to  dis- 
charge the  défendant  includes  an  application  to  révise  the  order  of  the 
prothonotary.    Ibid. 

11.  Where  to  an  action  of  capias  the  défendant  by  pétition  after 
judgment  set  up  that  the  allégations  of  the  affidayit  oft  which  the  capias 
issued  were  false,  and  prayed  for  his  release — Held,  that  exception  to 
the  affidayit  could  not  be  taken  after  final  judgment  rendered.  Hogan 
ci  al.  y.  Gordon,  2  L.  C.  J.  162,  S.  C.  1858. 

12.  A  notice  on  a  pétition  to  be  released  from  custody  under  a 
capias,  seryed  on  Saturday  between  four  and  five  o'clock  in  the  after- 
noon  for  présentation  on  Monday  at  ten  o'dock  in  the  forenoon,  was  ketd 
to  be  suffirent.    Trohriâge  et  al  y.  Morange,  6  L.  0.  J.  312,  S.  C.  1862. 

18.  Affidayits  to  procure  reyendication,  capias  or  attachment  are 
completely  exhausted  by  the  issue  of  the  writ,  and  are  of  no  yalue  as 
proof  in  the  case.    Crehen  y.  Hagerty,  3  Q.  L.  R.  322,  C.  C.  1877. 
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890.  Id  order  to  décide  upon  this  incidental  proceeding 
the  court  or  judge  may  order  the  immédiate  retum  of  the 
said  writ  of  captas  and  of  the  proceedings  had  upon  it,  al- 
though  the  day  fixed  for  the  retum  should  not  yet  be  ar- 
rived.    1  L,  a  R.  143. 

1.  A  défendant  need  not  présent  a  pétition  to  hare  a  writ  of  capiai 
retumed  immediately,  but  a  judge  may  order  such  retum  upon  simple 
motion  to  that  effect  The  Moùic  Iron  Co.  v.  OUen  et  oL  17  L.  C.  J. 
322,  S.  0.  1873. 

891.  If  the  contestation  is  merely  as  to  the  sufficîency  of 
the  allégations  of  the  affidavit,  the  judge  or  the  court  may 
dispose  of  it  afîber  hearing  the  parties. 

But  if  the  contestation  is  founded  upon  the  falsity  of  the 
allégations,  issue  must  be  joined  upon  the  pétition  of  the 
défendant,  in  the  ordinary  course  and  independently  of  the 
contestation  upon  the  principal  demand,  unless  the  exigibi- 
lity  of  the  debt  dépends  upon  the  truth  of  the  all^ations  of 
the  affidavit,  in  which  case  the  writ  may  be  contested  toge* 
ther  with  the  merits  of  the  case.    10  L.C,  jB.  241. 

1.  An  affidavit  to  hold  to  bail  cannot  be  contradicted  by  counter 
affidavits.  Lawrence  v.  HmcMey,  3  Rev.  de  Leg.  348. 

2.  In  an  attachment  before  judgment  where  an  exception  to  the 
form  and,  subsequently,  a  pétition  were  filed  against  the  validity  of 
the  seizure  in  the  manner  proyided  for  the  contestation  of  writs  of 
capias — Heldy  that  the  enquête  on  the  pétition  might  be  proceeded  with, 
independent  of  the  contestation  on  the  exoeptirm  to  the  form.  The 
Qwbee  Bamk  é  SUers  et  al  é  Seymour  et  al.  12  L.  C.  J.  227, 8.C.  1868. 

3.  TJnder  art  821  C.  C.  P.  the  contestation  of  an  attachment  before 
judgment  should  be  made  with  the  contestation  upon  the  merits,  and 
not  on  pétition  when  the  debt  is  not  yet  due  or  exigible.  MeUretêe  t. 
Brière  é  OuxUbauU,  15  L.  C.  J.  269,  S.  C.  1871. 

4.  The  pretensions  of  a  défendant,  who,  after  arrest,  leaves  the 
country.  and  refuses  to  appear  for  examination,  will  not  be  favourably 
regarded  by  the  court.  The  MolsoWe  Bank  v.  CampbeU^  21  L.  C.  J.  280, 
S.  0.  1877. 

899.  A  défendant  whose  application  to  be  dischar^i^  is 
rejected  may  appeal  from  the  décision..    3  L.O,  J.  292. 


Digitized  by 


Google 


OF  BISCHABOE  UPON  BAIL,  ARTS.  822-824.  429 

1.  Where  a  défendant  under  oapias  petit^ned  to  be  released,  and  the 
pétition  was  rejeoted — Heldy  that  he  had  a  light  to  appeal  from  bucIl 
jadgment  dé  piano,  and  therefore  an  application  by  him  to  be  per- 
mitted  to  appeal  was  dismissed  on  that  ground.  Blaeken^  &  Sharpley, 
3  L.  C.  J.  292,  1859  ;  Chigy.dh  Ferguson,  12  L.  C.  R.  264,  Q.  B.  1862  ; 
The  (Janadian  Bank  of  Commerce  es  Browne  ei  al.,  19  h.  C,  J.  110,  Q.B. 
1874. 

2.  An  appeal  may  be  had  from  a  jadgment  dismisBing  a  pétition  for 
release  under  a  oapias  without  obtaining  the  previous  permission  of  the 
oonrt.  FhUlipê  db  Sutherland,  19  L.  0.  J.  134,  Q.  B.  1875. 

See  art.  494  anU,  and  art  1116  poté* 

89S.  [If  the  court  or  judge  orders  the  défendant  to  be 
discharged,  the  plaintiff  may  obtain  a  suspension  of  the 
order,  by  declaring  immediately  that  he  intends  to  hâve  the 
décision  reviewed  and  depositing  the  amount  required  by 
article  497.  He  may  likewise  appeal  from  the  judgment  in 
review,  if  he  déclares  immediately  his  intention  of  doing  so,. 
and  causes  the  writ  of  appeal  to  be  served  within  three 
juridical  days  from  the  rendering  of  the  judgment  in  review. 

If  the  plaintiff  fails  tô  comply  with  thèse  formalities  the 
défendant  is  discharged.] 

SECTION  IV. 
OF  DISCHARGE    UPON  BAIL. 

834.  The  défendant  may  obtain  his  discharge  upon  giving 
two  good  and  sufficient  sureties  that  he  will  not  leave  the 
province  of  Canada,  and  that,  in  case  he  does  so,  such  sure- 
ties will  pay  the  amount  of  the  judgment  that  may  be  ren- 
dered,  in  principal,  interest  and  costs,  or  the  amount  fixed 
by  the  judge  in  the  case  of  article  80] . 

But  this  bail  cannot  be  received  af ter  the  expiration  of 
the  eighth  day  from  the  day  fixed  for  the  retum  of  the  writ 
of  capias,  unless  with  leave  of  the  court,  expressly  granted 
upon  sufficient  cause  shewn.     C.  S.  L,  C,  c.  87,  8,  3, 

1.  The  temporary  absence  of  the  debtor  from  the  province  is  a  vio- 
lation of  the  bond,  and  gives  the  créditer  the  right  to  proceed  againai 
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the  sureties.     Thompson  et  al.  y.  Lacroix  et  ai    4  Q.  L.  B.  312,  S. 
C.  1878. 

2.  In  an  action  upon  a  reoognizance  of  spécial  bail — Heldf  that  the 
omission  in  such  recognizanoe  of  the  conditions  required  in  the  prorin- 
cial  statute  5  Geo.  IV.  cap.  2,  regarding  the  liability  of  the  cognizor, 
makes  the  recognizance  nùll  and  void.  Stewart  t.  Hamel  et  al,,  1  Bev. 
de  Lég.  212,  Q.  B.  1846.     ' 

8.  The  bail  given  to  the  sheriff  in  a  case  of  capias  is  null  if  it  con- 
tain  a  clause  that  the  party  shonld  fnmish  a  spécial  bail  on  the  day  of 
the  return,  and  not  at  any  time  before  or  after  judgment.  Raymond 
T.  Walker,  3  Bev.  de  Lég.  297,  Q.  B.  1848. 

4.  ffdd,  also,  that  the  decease  of  the  défendant  before  judgment 
libérâtes  the  surety.    Ib. 

5.  A  défendant  arrested  on  capias  can  put  in  spécial  bail  at  any 
time  after  judgment,  although  the  bond  to  the  sheriff  has  been  assigned 
to  a  third  party  who  has  brought  action  on  it.  Campbell  v.  AtkiM  et  al. 
9  L.  C.  R  74,  S.  C.  &  Q.  B.  1867. 

6.  The  bailsman  even  when  sued,  and  two  years  after  judgment, 
may  be  allowed  to  put  in  spécial  bail  Lefebvre  v,  VaUée,  3  L.  0.  J. 
117,  S.  C.  1858. 

7.  On  a  motion  to  be  permitted  to  be  put  in  spécial  bail  after  eight 
days  from  the  retum  day,  where  the  motion  did  not  set  f orth  especial 
grounds  in  support  thereof — Held,  that  it  could  not  be  received. 
Begin  et  al.  à;  Bell  et  al,  8  L.  C.  B.  138,  S.  C.  1868. 

8.  On  cause  shewn,  a  défendant  will  on  pétition  be  allowed  to  give 
spécial  bail  after  eight  days  from  retum,  and  even  -at  any  reasonable 
time  thereafter,  and  that  without  his  surety  joining  in  the  pétition. 
MUes  y,  AspmimU,  7  L.  C.  J.  124,  S.  C.  1862. 

9.  The  bond  to  be  given  by  a  spécial  bail  is  the  same  as  was  required 
by  the  laws  of  Lower  Canada,  in  force  before  the  passing  of  the  12th 
Vict.  cap.  42,  viz.  by  the  6  Geo.  IV.  cap.  2.  Sewell  é  Vannevar,  14 
L.  0.  B.  239  &  9  L.  C.  J.  265,  Q.  B.  1864. 

10.  And  held,  also,  that  the  défendant  may  put  in  such  spécial  bail 
or  security  at  any  time,  and  even  after  judgment  rendered  in  the 
original  suit,  upon  spécial  application  therefor,  and  on  satisfactory 
cause  shi>wn  for  extending  the  time  for  putting  in  such  spécial  bail    Ib. 

11.  And  in  default  of  the  défendant  putting  in  such  spécial  bail  his 
sureties  who  hâve  given  bail  to  the  sheriff  for  his  appearance  may  do 
so  at  any  time  upon  application  for  that  purpose  and  suffident  cause 
shown.    Ib. 
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12.  Where  judgment  was  rendered  in  the  Superior  Court,  maintain- 
ing  a  «rrit  of  oapias,  and  the  défendant  presented  a  pétition  supported 
by  affidayit,  praying  to  be  allowed  to  put  in  bail  or  security  that  he 
would  Burrender  himself  to  the  sheriff  within  a  month  after  service 
upon  himself  or  his  sureties  of  a  judgment  requiring  such  surrender — 
EM,  that  he  would  on  cause  shewn  be  allowed  to  put  in  such  bail  in 
place  of  the  bail  given  to  the  sheriff.  He^iderscm  y.  LanumreuXy  17  L. 
C.  R.  414,  S.  C.  1867. 

13.  The  bail  entered  into  by  a  défendant  for  release  under  capias 
should  not  be  reduced.  Winmng  et  al,  y.  Fraser,  13  L.  C.  J.  167, 
S,  C.  1869. 

14.  Bail  may  be  put  in  by  leave  of  the  Court  even  after  judg- 
ment.    BUanger  v.  Balfour,  2  R.  C.  237,  S.  C.  1872. 

15.  Where  the  sureties  of  a  party  originally  arrested  under  capias 
haye  caused  him  to  be  imprisoned  by  means  of  a  writ  of  contrai/nie  par 
corps  issued  at  their  instance,  in  order  that  he  should  undergo  the  impri- 
sonment  imposed  by  C.  S.  L.  C.  cap.  87,  sec.  12,  s.  s.  2,  they  cannot  for 
that  reason  alone  claim  that  their  bail  bond  should  be  cancelled  and 
discharged.     Macfarlane  v.  Lynch,  10  L.  C.  J.  26,  S.  0.  1865. 

16.  In  action  against  the  sureties  of  a  person  arrested  under  capias, 
where  the  plaintiff  sought  to  hold  them  for  an  amount  greater  than 
that  originally  sued  for — Hdd,  that  notwithstanding  the  sureties  had 
giyen  bail  for  double  the  amount  endorsed  on  the  writ  and  swom  to 
in  the  affidayit,  and  although  the  plaintifif  had  afterwards  obtained 
judgment  for  an  amount  greater  than  that  swom  to  in  the  affidavit,  that 
he  oould  recover  for  the  amount  thus  swom  to  with  costs  and  no  more. 
Torranustalé  OUmouretal,  2  L.  C.  R.  231.  S.  0.  1861. 

17.  The  bail  to  the  sheriff  for  a  défendant  arrested  on  capias  are 
only  liable  for  the  amount  stated  in  the  bail  bond,  and  not  for  the  fuU 
amount  of  the  judgment  rendered.  Joseph  y.  Chmllier,  5  L.  C.  R. 
M,  8.  0.  1856. 

18.  The  sureties  for  a  défendant  arrested  under  capias  are  judicial 
lureties,  and  as  such  are  liable  to  imprisonment  to  compel  payment  of 
a  judgment  against  them  on  their  bond.  Winni/ng  et  al.  é  Leblanc  et 
oL  14  L.  C.  J.  298,  S.  C.  1870. 

19.  The  sureties  of  a  défendant  arrested  under  capias  who  haye 
bound  themselyes  that  the  défendant  will  surrender  himself  when 
required  to  do  so  by  i^i  order  of  the  court  or  judge  within  one  month 
from  the  service  of  such  order  upon  défendant  or  his  sureties,  and  in 
default  thereof  to  pay  the  debt,  will  not  be  held  liable  because  of  the 
service  of  a  copy  of  the  judgment  served  upon  the  défendant  and  them. 
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rendered  on  the  contestation  of  the  statement  filed  under  764  &  776 
C.  C.  P.y  condemning  the  défendant  to  be  imprisoned  for  three  months, 
and  the  service  of  such  oopy  of  judgment  is  not  service  of  an  order 
such  as  mentioned  in  the  bond^  or  such  as  is  reqnired  by  825  C.  G. 
P.     Brotwrd  v.  Bertrand,  20  L.  C.  J.  126,  Q.  B,  1875. 

20.  Where  the  défendant  made  motion  to  be  allowed  to  pat  in 
spécial  bail  and  the  motion  was  rejected— HeZcI,  that  this  was  no  com- 
pliance  with  the  requirements  of  the  writ,  so  as  to  releaae  the  bail  to 
the  sherifiEl    Torrance  et  oL  v.  Oilmour  et  al,  2  L.  0.  B.  281 ,  S.  C.  1861. 

835.  The  défendant  may  also  obtain  his  discharge  at  any 
time  before  judgment,  by  giving'good  and  sufficient  suretîes 
to  the  satisfaction  of  the  court  or  judge,  or  prothonotary, 
that  he  wiU  surrender  himself  into  the  hands  of  the  sheriff, 
when  required  to  do  so  by  an  order  of  the  court  or  judge, 
within  one  month  from  the  service  of  such  order  upon  him 
or  upon  his  sureties,  and  that  in  default  they  will  pay  the 
amount  of  the  judgment  in  principal,  interest  and  costs,  or 
the  amount  fixed  by  the  judge  in  the  case  of  article  801. 
Ibid,  8. 10. 

The  Insolvent  Act  of  1875,  s.  127,  does  not  repeal  art  825  C.  C.  P. 
McMaster  et  al.  v.  Bobertson,  1  Légal  News,  77,  S.  C.  R.  1878. 

896.  This  bail  is  offered  after  a  notice  served  upon  the 
plaintiff  or  his  attomey,  with  one  intermediate  day's  delay. 

897.  The  sureties  offered  must,  if  required,  justify  their 
sufficiency  upon  oath,  but  need  not  justify  upon  real  estate. 
Ibid,  8.  10  §  2. 

898.  A  défendant  arrested  upon  a  capias  may  obtain  his 
provisional  discharge  by  giving  good  and  sufficient  sureties 
to  the  sheriff  to  the  satisfaction  of  the  latter,  before  the  re- 
tum  day  of  the  writ,  that  he  will  pay  the  amount  of  the 
judgment  that  may  be  rendered  upon  the  demand,  in  prin- 
cipal, interest  and  costs,  if  he  faUs  to  give  bail  pursuant  to 
article-  824  or  to  article  825.  Ibid.  s.  22,  and  for-m  No.  4, 
Henderson  v.  Lamoureux. 
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FoRM  No.  44. 

In  connection  with  article  828. 

Form  of  BdU-bcmd. 

Know  ail  men  by  thèse  présents,  that  we,  (name  hère  the 
Défendant  cmd  his  bail,)  are  held  and  firmly  bound  to 
(name  hère  ihe  Sheriff)  Sheriff  of  the  District  of  ,  in 

Lower  Canada,  in  the  sum  of  {staie  hère  the  arruyvmt  awom 
to  cmd  endoreed  on  the  Wrii,  wUh  twenty-five  per  centum 
addedfor  interest  and  coets,)  to  be  paid  to  the  said  SheriflF  or 
his  certain  attomey,  executors,  administrators  or  aâsigns  -, 
for  which  payment,  to  be  well  and  f aithfully  made,  we  bind 
ourselves,  and  each  of  us  by  himself  for  the  whole  and  every 
part  thereof ,  and  the  heirs,  executors  and  administrators  of 
us,  and  every  of  ns,  firmly  by  thèse  présents,  sealed  with 
oor  seals,  and  dated  this  day  of  ,  in  the 

year  of  the  Reign  of  Onr  Sovereign  Lady  Victoria, 
by  the  Grâce  of  God  of  the  United  Eingdom  of  Qreat  Bri- 
tam  and  Ireland,  Queen,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas  the  above  bounden  {na/me  hère  ihe  Défendant) 
has  been  by  the  said  Sheriff  arrested  under  and  by  virtue 
of  a  certain  writ  sued  out  of  the  Superior  Court  in  the 
District  of  ,  at  the  instance  of  (name  hère  the 

Plaintif,)  and  to  the  said  Sheriff  in  due  course  of  law 
delivered  ; 

The  condition  of  this  obligation  is  such  that  if  the  said 
(iiame  hère  the  Défendant)  do  on  (atate  hère  the  retum  day 
of  ihe  Writ,)  or  at  any  time  previously  thereto,  or  with  in 
eight  days  thereafter,  give  good  and  sufficient  security  to 
the  satisfaction  of  the  Superior  Court  in  the  said  District  or 
of  any  one  of  the  Judges  of  the  said  Court,  that  he,  the  said 
{name  hère  ihe  Défendant,)  will  surrender  himself  into  the 
custody  of  the  said  Sheriff  whenever  required  so  to  do  by 
any  order  of  the.  said  Court,  or  of  any  Judge  thereof,  made 
28 
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as  by  law  provided,  or  in  default  thereof ,  will  pay  to  the 
said  {na/me  hère  the  Plaintifs)  the  debt  for  which  he,  the 
said  (na/me  hère  the  Défendant,)  has  been  arrested  as  afore- 
said,  with  interest  and  costs  ;  or  do  on  (state  hère  tJie  retum 
day  of  the  Writ,)  or  at  any  time  previously  thereto,  or 
within  eight  days  thereafter,  put  in  spécial  bail,  as  by  law 
provided,  to  the  action  wherein  the  said  Writ  has  been  sued 
ont  as  aforesaid,  then  this  obligation  shall  be  void  and  of 
no  force,  but  otherwise  shall  stand  in  full  force,  vigour  and 
effect. 

Signed,  sealed  and  delivered  in  the  présence  of 


1.  Where  a  capias  has  been  declared  good  and  valid,  and  the  de- 
fendant  in  appeal  gives  Becority  for  the  costs  only,  and  files  a  déclara- 
tion that  he  does  not  object  to  the  exécution  of  the  judgment,  the 
appeal  does  not  suspend  proceedings  against  the  bail  on  their  bond  to 
the  sheriff.  Lajoie  v.  MuUm  et  al.,  21  L.  C.  J.  69,  Q.  B.  1876  ;  9  R. 
L.  48. 

839.  The  sheriff  in  such  case  is  responsible  only  for  the 
sufficiency  of  the  sureties  at  the  time  when  bail  was  given.  Ib, 

890.  He  may  free  himself  by  offering  an  assignaient  of 
the  bail-bond  he  has  taken. 

This  assignaient  may  be  effected  by  simply  endorsing  his 
name  upon  the  bail-bond,  Ibid.  Asselva  v.  Mason,  9th 
November,  1848. 

881.  The  sureties  may  at  any  time  arrest  the  défendant 
and  surrender  him  into  the  hands  of  the  sheriff*,  and  thus 
discharge  themselves  f  rom  their  bond.  (7.  S.  Z.  C.  c.  87,  8.  6. 

1.  Where  the  sureties  of  a  party,  originally  arrested  under  capias, 
had  oaused  him  to  be  imprisoned  under  a  writ  of  corUrainU  par  corps, 
issued  at  their  instance,  in  order  that  he  should  undergo  the  impriaon- 
ment  imposed  as  a  punishment  by  C.  S.  L.  0.  cap.  87,  sec  12,  sa.  2, 
the  sureties  cannot  for  that  reason  alone  claim  that  their  bail-bond 
should  be  cancelled  and  discharged.  Macfarlane  v.  Lynch,  10  L.  C.  J. 
26,  &  1  L.  C.  L.  J.  99,  S.  C.  1866. 
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8S3.  [The  sheriff  however,  is  not  bound  to  receive  the 
défendant,  without  a  written  réquisition  to  that  effect  signed 
by  the  sureties  or  by  one  of  them,  or  by  their  authorized 
attorney. 

The  réquisition  must  contain  the  title  of  the  court,  the 
names  of  the  parties  to  the  suit,  and  of  the  sureties,  and 
must  require  the  sheriff  to  take  the  debtor  into  his  custody  ; 
and  it  is  the  duty.  of  the  sheriff  to  give  the  sureties  a  certi- 
ficate  of  such  surrender.] 

833.  [If  the  sureties  apprehend  résistance,  then  upon  an 
affidavit  of  one  of  them,  alleging  their  suretyship,  sworn  to 
before  a  judge,  the  prothonotary,  a  commissioner  of  the 
Superior  Court,  or  a  justice  of  the  peace  of  the  district  in 
which  the  debtor  then  is,  and  upon  a  réquisition  to  that 
effect  written  upon  the  back  of  the  affidavit,  any  bailiff  or 
constable  may  arrest  the  debtor  with  such  forcible  assist- 
ance as  may  be  necessary,  and  hand  him  over  to  the  sheriff.] 


CHAPTER    SECOND. 

OF  ATTACHMENT  BEFORE  JUDGMENT. 

SECTION   I. 
OF  SIMPLE  ATTACHMENT. 

834.  A  creditor  bas  a  right,  before  obtaining  judgment, 
to  attach  the  goods  and  effects  of  his  debtor  : 

1.  In  the  case  of  the  dernier  équipev/r  ; 

2.  In  ail  cases  where,  as  plaintiff,  he  produces  an  affidavit 
establishing  :  that  the  défendant  is  personally  indebted  to 
him  in  a  sum  exceeding  five  dollars,  that  the  défendant 
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absconds  or  is  about  immediately  to  leave  tbe  province, 
or  is  secreting  his  property,  with  the  intent  to  defiraud  his 
creditora  and  the  plairUiff  in  particuJar  ;  or  tbat  tbe  de- 
fendant  is  a  trader;  tbat  be  is  notoriûusly  insolvent ;  tbat 
be  bas  refused  to  arrange  witb  bis  creditors  or  to  make  an 
assignment  of  bis  property  to  tbem  or  for  tbeir  benefit^  and 
tbat  be  still  carries  on  bis  business  ;  and  in  eitber  case,  tbat 
tbe  déponent  verily  believes  tbat  witbout  tbe  benefit  of  tbe 
attacbipent  tbe  plaintiff  will  lose  bis  debt  or  snstain  damage. 
C.  8.  L,  G.  c,  83, 88.  46-7,  58  &  176;  Poth.  180-1  ;  C.  P.  L.  240. 

36Vict.,  C.6.  {Q^e.): 

18.  Article  834  is  hereby  amended  by  inaerting  thorein,  immedi- 
ately after  the  word  "  secreting,"  the  words  "or  is  about  to  secrète," 
and  by  snbstituting  in  place  of  the  words  "  creditors  and  the  plaintifT  " 
the  words  "  creditors  or  the  plaintiff." 

1.  The  dermes  iqmpewr  is  entitled  to  a  writ  of  attachment  before 
judgment  for  the  amount  of  his  daim  on  the  vessel  subject  to  it,  even 
when  several  months  hâve  elapsed  since  the  debt  was  incurred,  and 
the  proprietor  has  been  in  possession  of  his  vessel.  Gira/rd  v.  St. 
LouU,  6  R.  L.  45,  C.  C.  1874. 

2.  Where  the  affidayit  for  an  attachment  before  judgment  stated 
that  the  sum  of  money  ^ae  was  for  the  price  of  immoveable  pro- 
perty which  the  plaintifT  promised  to  sell  and  the  défendant  promised 
to  purchase — Héld,  to  be  sufficient.  Shaw  y.  McCoimeU,  4  L.  C.  R. 
49,  S.  C.  1854. 

3.  The  omission  to  state  in  the  affidavit  that  the  défendant  is  per- 
sonaUy  indebted  to  the  plaintifb  and,  to  state  also  the  cause  of  debt, 
and  that  the  défendant  hath  or  had  an  intent  to  defraud  his  creditors 
and  the  plaintiff  in  partioular,  is  fatal,  and  the  attachment  by  gamish- 
ment  in  such  case  will  be  quashed  on  motion.  Lynch  v.  EUice  et  al.  y  12 
L.  0.  J.  209,  S.  0.  R.1867. 

4.  An  affidavit  in  an  action  for  money  paid  out  and  expended,  and 
lent  and  advanced  by  the  plaintiff  to  the  défendant,  and  at  his  request, 
is  bad  for  not  distinctly  stating  that  the  money  ''  paid,  laid  out  or  ex- 
pended "  was  so  paid,  &c.,  to  the  use  of  the  défendant  and  at  his  re- 
quest.    Maguvre  v.  Link,  16  L.  0.  R.  372,  S.  0.  1865. 

5.  And  where  such  af&davit  embraoes  several  causes  of  action  and 
one  of  them  is  defectively  stated,  it  vitiates  the  whole  affidavit.    Ib. 
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0.  An  attachaient  before  judgment  was  founded  upon  an  affidayit 
«etting  forth  that  the  défendant  was  indebted  to  the  plaintiff  in  a  sum 
of  money  mentioned  therein  ''  for  the  price  and  value  of  goods,  wares 
and  merchandise,  by  the  said  plaintiff  then  and  there  sold  and  delivered 
as  will  appear  by  the  accoont  thereof  to  be  filed  in  thia  canse  " — Held, 
on  a  motion  to  quash,  that  the  affidavit  mnst  state  the  cause  of  in 
debtednesa  with  sufficient  aocuraoy  to  enable  the  court  to  judge  whether 
the  défendant  ia  indebted  to  the  plaintiff  or  not,  and  if  any  fact 
material  to  such  judgment  be  omitted,  its  absence  will  not  be  curedby 
the  assertion  by  the  creditor  of  the  indebtedness  of  the  debtor.  Beau- 
fiM  et  (d.  V.  WheeUry  5  L.  C.  J.  44,  S.  C.  1860.     ^ 

7.  Where  an  affidant  for  an  attachment  before  judgment,  founded 
on  a  dum  for  work  done,  omitted  to  allège  that  the  work  was  done  at 
the  request  of  the  défendant,  but  alleged  an  acknowledgment  of  the 
debt  in  the  shape  of  a  promissory  note — Hdd^  to  be  sufficient.  Me- 
Ncmara  v.  Meagher^  5  L.  C.  J.  49,  S.  C.  1861. 

8.  On  a  contestation  arising  out  of  the  seizure  of  a  quantity  of 
timber — Held,  that  raftsmen  haye  no  privilège  or  right  of  rétention  as 
to  the  raft  upon  the  timber  of  which  they  hâve  been  employed.  Ihi- 
guay  ▼.  FUitrant  <b  BenneU  étal,,  1  Q.  L.  B.  87,  S.  C.  1872. 

9.  Where  a  creditor  was  notified  by  his  debtor  that  she  was  about  to 
leaye  the  Province  for  a  short  time,  and  the  creditor  consented  there- 
to,  but  just  as  she  was  on  the  point  of  departure  plaoed  a^i  attachment 
before  judgment  on  her  effects  at  the  railway  station. — HM,  that  the 
attachment  would  not  lie  as  there  was  no  intent  to  defraud.  Riopd  v. 
Arpin,  4  R.  L.  270,  0.  C.  1872. 

10.  An  affidavit  for  an  arrêt  simple  must  state  the  fact  "  that  the  de- 
fendant  is  about  to  secrète  his  effects  "  absolutely,  or  '*  that  the  plain- 
tiff  is  informed  and  hath  good  reason  to  believe  that  the  plaintiff  is 
about  to  secrète  his  effects."  Lamowreux  v.  Kimmery,  3  Rev.  de  Lég. 
307,  K.  B.  1819. 

11.  An  affidavit  made  before  the  passing  of  Q.  36  Yict.  c.  6,  sec.  18,  to 
the  effect  merely  that  the  défendant  is  immediately  about  to  secrète 
his  property  is  insufficient.  Chnffith  &  McGavem,  16  L.  C.  J.  336,  S. 
<5.  R.  1872. 

12.  An  affidavit  affirming,  after  setting  out  the  indebtedness  of  the 
défendant,  **  that  the  déponent  is  credibly  informed,  hath  every  reason 
to  believe  and  doth  verily  and  in  his  conscience  believe  that  the  défen- 
dant is  seoreting,"  Ac,  with  the  grounds  of  belief,  is  sufficient  to  ob* 
tain  a  warrant  of  attachment  before  judgment.  Clément  v.  Moore^  13 
L  0.  J.  163,  8.  0.  1869. 
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438      .    OF  ATTACHMENT  BEFORE  JUDGMENT,  ART. 

13.  Nor  ÎB  the  omission  of  the  word  *'  verily,"  in  the  oonclosion  of 
the  affidavit,  ''  doth  yerily  believe  that,  without  a  warrant  of  attach- 
ment,"  &o.,  fatal.     Ib. 

14.  And  the  déponent  should  state  spedally*  his  reasons  for  believ- 
ing  that  the  debtor  is  secreting  or  making  away  with  his  goods,  with 
the  intention  of  defrauding  his  creditors,  but  need  not  state  from 
whom  he  receiyed  the  information.  BeU  v.  Vigtieault  é  Houlistony  6 
R.  L.  697,  S.  C.  1874. 

15.  An  attachment  before  judgment  will  be  quashed  and  set  aside 
upon  motion  if  the  affidayit  does  not  aver  that  *'  the  défendant  is  se- 
creting or  is  about  to  secrète  his  estate,  debts  and  effects.^  McNeven 
V.  McAndrexî},  18  L.  C.  J.  70,  S.  C.  1873. 

16.  The  article  of  the  Code  of  Procédure  which  provides  for  the 
issuing  of  writs  of  attachment  before  judgment,  has  not  in  any  way 
altered,  with  respect  to  the  affidayit  required  for  such  writs,  the  law 
as  previously  in  force,  and  in  such  affidayit  it  is  sufficient  to  state 
that  the  défendant  is  about  to  leaye  Lower  Canada,  or  that  he  is  about 
to  leaye  the  Province  with  intent  to  defraud  his  creditors,  without 
stating  that  he  is  about  to  leave  the  heretofore  Province  of  Lower  Canada 
with  such  intent.     Beaulieti  v.  Linklater,  J7  L.  C.  R.  406,  C.  C.  1867- 

17.  The  déponent  must  follow  the  words  of  the  statute  and  swear 
'*  that  he  is  credibly  informed,  hath  every  reason  to  believe  and  doth 
yerily  and  in  his  conscience  betieve  that  the  défendant  is  secreting  his 
estate,  and  that  without  the  benefit  of  a  writ  of  saisie  arrêt  he  will  lose 
his  debt,  &c.  Boudrot  v.  Locke  étal.  13  L.  C.  R.,  469  C.  C.  ;  Jobin  d 
Symmons,  14  L.  C.  R.  14,  C.  C.  1863. 

18.  If  the  déponent  swears  '*  that  he  is  credibly  informed  and  verily 
in  his  conscience  believes  that  the  défendant  is  immediately  about  to 
secrète  his  estate,  and  that  without  the  benefit  of  a  writ  of  attachment 
he  may  lose  his  debt  or  sustain  damage,"  it  is  sufficient.  Shawv.  Me- 
ConfieU,  4  L.  C.  R.  49,  S.  C.  1864. 

19.  An  affidayit  for  a  writ  of  attachment  before  judgment  in  which 
it  is  alleged  **  that  the  déponent  is  credibly  informed,  bas  every  reason 
to  believe  and  doth  verily  in  his  conscience  believe,  that  the  défendant 
has  secreted  and  is  about  to  secrète  his  estate,  debts  and  etfects  with 
intent,  «fec,"  is  sufficient.  Laing  et  oL  v.  Bresler,  5  L.  C.  R.  195,  S.  C. 
1855. 

20.  An  affidayit  for  attachment  before  judgment  in  which  it  is  said 
*'  that  the  déponent  is  credibly  informed,  hath  every  reason  to  believe 
and  doth  verily  and  in  his  conscience  believe,  that  the  défendant  is  im- 
mediately about  to  secrète  his  estate,  debts  and  effects  with  intent  to 
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defraud,"  is  Bufficient.  WitrUsle  et  oL  y.  Priée,  5  L.  0.  R.  214,  S.  0.  ; 
Rayes  y.  KeUy,  5  L.  0.  R.  336,  S.  C.  ;  Fitzback  et  al  y.  Chaiifoux,  5 
U  C.  R.  386,  S.  C.  1865. 

21.  Where  the  words  '48  credibly  informed  "  and  'Mn  his  oonsoience  " 
were  omitted,  the  affidayit  was  held  to  be  insafficient.  Baile  y.  Nelson 
et  al  ô  L.  C.  R.  216,  S.  C.  1855. 

22.  Where  the  words  '^  hath  eyery  reason  "  and  ''  in  his  oonsoience  *' 
were  onûtted,  the  affidayit  was  held  to  be  insafficient.  Maguire 
y.  Harvey,  6  L.  0.  R.  251,  S.  C.  18Ô6. 

23.  Where  the  affidayit  alleged  that  ^'without  the  benefit  of  a  writ, 
&o.,  the  plaintiffii  may  lose  their  debt  and  sustain  damage,"  it  was,  on 
motion  of  défendant,  deolared  bad  and  set  aside  for  want  of  certainty. 
B(^)ertson  et  oL  y.  AttweU  S  McDo^igaU,  7  L.  C.  J.  48,  S.  0. 1862. 

24.  Held,  also,  that  the  writ  issued  on  suoh  affidayit,  must  be  quashed 
on  motion.     Ib. 

25.  The  omission  of  the  words  "  will  lose  his  debt  "  does  not  yitiate 
the  affidayit,  or  entitle  the  défendant  to  haye  the  writ  quashed.  Godin 
y.  McG(ximell,  13  L.  C.  R.  465,  C.  0.  1863. 

26.  The  woFds  *'  may  be  depriyed  of  his  remedy  and  may  lose  his 
debt  and  sustain  damage  "  are  ins\ifficient  to  justify  the  issuing  of 
a  writ  of  attachment  before  judgment.  Ferres  v.  Rntherford  et  al  <fc  The 
iiontreal  and  Champlain  Bailway  Company,  9  L.  C.  J.  102,  S.C.,  1864 

27 .  On  a  motion  to  quash  a  writ  of  attachment  on  the  ground  that 
the  allégation  in  the  affidayit  was  *'  that  without  the  benefit  of  such  a 
writ  the  plaintiffis  may  lose  their  said  debt  " — Held,  that  the  use  of  the 
Word  tciU  was  unnecessary,  and  that  the  affidavit  as  it  stood  was  suffi- 
cient.     Sharples  et  al,  y.  Basa,  17  L.  C.  R  39,  S.  C.  1867. 

28.  Held,  that  where  the  affidayit  for  such  attachment  concluded 
with  the  ayerment  in  the  disjunctiye  that  "  the  plaintiff  without  the 
benefit  of  a  writ  of  attachment  would  lose  his  debt  or  sustain  damage  " 
it  was  not  bad  for  uncertainty.      MUne  y.  Ross  et  al.  4  L.  0.  J.  3,  S.  C 

29.  An  affidayit  for  attachment  before  judgment  in  whioh  the  word 
" celer *^  instead  of  the  word  '^receler*'  was  used  and  the  latter  word 
erased  in  the  body  of  the  affidayit  and  the  former  put  in  the  margin, 
without  référence  thereto  in  the  jurât,  was  held  to  be  good.  Bo^ir^ 
assa  y.  Haws,  8  L.  C.  R.  135,  S.  C.  1858. 

30.  The  omission  to  state  in  the  affidayit  that  the  défendant  ''  is  se- 
creting  *'  his  property,  or  (in  the  case  of  a  trader  alleged  to  be  insol- 
vent),  "  that  he  still  carries  on  his  business  '*  is  fatal.  Oshorn  et  af.  v. 
NUsch  ^.  Nitschy  21  L.  C.  J.  252,  1  Légal  News,  213,  S.  C. 
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31.  The  Court  will  not  quash  a  writ  of  attachment  because  in  the 
jurât  of  the  affidavit  upon  which  it  iasuesy  Bubscribed  by  the  protho- 
notary  of  the  court  (the  office,  being  held  by  two  peraons),  the  oath  is 
Btated  to  haye  been  taken  before  me  ;  "  nor  will  the  affîdayit  be  held 
bad  by  reason  of  erasures  not  mention ed  in  the  jurât  of  immatenal 
wordSy  or  words  without  which  the  affidavit  is  otherwiae  complète.  The 
City  Bank  v.  Hunier  é  Maitlandy  2  Rev.  de  Lëg.  170,  Q.  B.  1847. 

32.  Held,  confirming  judgment  of  court  below,  that  the  omission  of 
the  words  '*  before  us  **  in  an  affîdayit  for  an  attachment  against  goods, 
swom  to  before  the  prothonotaries  of  Montréal,  is  a  fatal  irregularity, 
and  a  writ  of  attachment  before  judgment  issued  upon  such  affidavit 
will  be  quashed  on  motion.  Heugh  et  a/,  é  Boss  et  al.  13  L.  0.  R.  32, 
S.  C.  &  8  L.  C.  J.  96,  Q.  B.  1864. 

33.  No  attachment  for  debt  can  be  obtained  before  judgment  with- 
out an  affidavit,  except  in  cases  of  saisie  gagerie  of  the  dernier  iquipeur, 
Tiffan/y  y.  Derling,  3  Rev.  de  Lég.  304,  K.  B.  1810  ;  DubeauH  y.  Bo- 
bertson,  8  L.  C.  J.  334,  C.C.  1864. 

34.  Whether  the  persc)n  doing  the  last  repairs  to  a  ship  be  the  dernier 
iquipeur  or  not,  he  cannot  obtain  process  of  attachment  before  judg- 
ment, without  affidavit.    Fiante  v.  Clark,  17  L.  C.  R.  75,  C.  0.  1866. 

26.  An  attachment  before  judgment  will  not  lie  against  a  tenant 
without  an  affidavit  charging  him  in  the  usual  form  with  intent  to  de- 
fraud.  BiUmger  v.  McCarthy  <t  The  Impérial  Insurance  Co. ,  1 8  L.  C.  J. 
138,  a  C.  1874 

36.  An  affidavit  for  a  writ  of  attachment  before  judgment  swom  be- 
fore a  commissioner  of  the  Superior  Court  is  irregular.  Fleming  v. 
FUming,  6  L.  C.R.  473,  S.  C.  1854. 

37.  Where  a  writ  of  attachment  before  judgment  was  issued  upon 
an  affidavit  swom  before  the  deputy  prothonotary,  but  which  purported 
to  be  swom  before  a  commissioner  of  the  Superior  Court — Held,  to  be 
nuU  and  that  the  deputy  prothonotary  would  not  be  permitted  to  cor- 
rect the  error,  inasmuch  as  such  act  having  a  rétroactive  effect  might 
préjudice  the  interests  of  the  défendant.  Oa>gnon  v.  Bousseau,  6  L.C.R. 
461,  a  C.  1855. 

38.  The  affidavit  when  founded  on  a  note  not  yet  due,  must  allège, 
beside  the  ordinary  allégations,  the  insolvency  of  the  debtor.  Trempe 
V.  Vidal,  5  R.  L.  539,  C.  C.  1874. 

39.  Where  the  affidavit  for  an  attachment  before  judgment  was  at- 
tacked  by  exception  to  the  form  on  the  ground  that  the  allégations  of 
the  affidavit  were  faLse,  and  the  plaintifs  demurred  on  the  ground  that 


Digitized  by 


Google 


OF  SIMPLE  ATTACHMENT,  ABTS.  834-835.       441 

the  allégations  of  the  affidavit  could  not  be  put  in  issue  by  an  excep- 
tion to  the  form,  the  exception  was  maintained  and  the  demurrer  dis- 
missed.  LesUe  et  al  é  The  MoUorCs  Bamk,  8  L.  G.  J.  1,  &  12  L.  G.  B. 
265,  Q.  B.  1861. 

40.  Where  the  affidayit  set  up  that  "  the  défendant  was  concealing 
bis  property  with  intent  to  defraud  his  oreditors,  <&c."  and  the  défen- 
dant contested  the  truth  of  the  affidavit  by  exception  to  the  form — 
Udd,  that  the  exception  was  properly  brought  and,  being  proved,  was 
maintained  with  costs.  BWdUau  y.  Lehely  6  L.  G.  J.  168,  G.  G.  1862, 
<fc  ChapiMn  V.  Nimmo,  8  L.  G.  J.  42,  &  14  L.  G.  R.  103,  S.  G.  1863. 

41.  No  reasons  for  quashing  a  writ  of  attachment  before  judgment 
other  than  those  set  forth  in  the  motion  can  be  taken  into  considéra- 
tion by  the  court.     Oodin  v.  Mcdmndl,  13  L.  G.  R.  466,  G.  G.  1863. 

42.  The  facts  set  forth  in  the  affidavit  and  swom  to  there  cannot  be 
traversed  by  exception  to  the  form.  Asselin  v.  Kemp,  15  L.  G.  R.  191, 
G.  G.  1864. 

43.  The  affidavit  for  a  writ  of  attachment  before  judgment  and  the 
writ  itself  may  be  attacked  by  exception  to  the  form.  Girotix  v. 
GareoM,  14  L.  G.  R.  447,  &  8  L.  G.  J.  164,  S.  G.  1864. 

44.  On  appeal  from  a  judgment  dismissing  a  contestation  of  an  ajb- 
tachment  before  judgment — Heldy  confirming  court  below,  that  the 
affidavit  on  which  the  attachment  issued  was  proof  sufficient  of  fraud 
or  fraudulent  intent  or  concealment  on  the  part  of  the  debtor,  and  that 
the  plaintiff  was  not  bound  to  make  any  further  proof  of  such  aUega- 
tion  in  order  to  obtain  judgment  against  the  défendant,  and  that,  not- 
withstanding  that  part  of  the  claim  on  which  the  attachment  issued 
was  not  yet  due  or  exigible  at  the  time  of  the  action.  Prifontaine  è: 
2réfco9i  e<  oZ.,  1  L.  G.  J.  104,  Q.  B.  1857. 

But  see  Oreham,  v.  Haga/rty,  anU,  Art.  819. 

45.  The  prooess  of  attachment  before  judgment  cannot  be  made  use 
of  as  a  means  of  compeUing  dilatory  debtors  to  pay  doubtful  debts,  it 
being  allowed  by  law  only  against  debtors  guilty  of  fraud.  Powdl  v. 
Fattenon,  4  Q.  L.  R.  192,  S.  G.  187a 

46.  A  prothonotary  is  not  liable  for  the  damages  caused  by  the  illégal 
ÎBsue  of  a  Writ  of  Attachment  before  judgment,  unless  he  acted  in  bad 
fsith  or  without  reasonable  and  probable  cause.  McLennan  eial,  ds 
JTubere  étal.  22  L.  G.  J.  294,  Q.  B.  1874. 

And  see  art  798,  rupra, 

83ff.  [If  the  claim  is  founded  on  unliquidated  damages, 
the    writ  of  attachment  cannot  issue   without  the  order 
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of  a  judge,  af ter  examining  into  the  suflSiciency  of  the  affida- 
vits,  which,  moreover,  must  state  the  nature  and  amount  of 
the  damages  claimed  and  the  facts  which  gave  rise  to  them, 
and  the  judge  may,  in  his  discrétion,  either  grant  or  refuse  the 
writ,  and  fix  the  amount  of  the  bail  upon  giving  which  the 
property  may  be  released.]     Art,  801  ante. 

836.  Simple  attachment  is  eflfected  by  means  of  a  writ 
addressed,  when  in  the  Superior  Court,  to  the  sheriff  of  the 
district  in  which  it  is  to  be  executed,  or,  when  in  any  other 
court,  to  any  bailifF,  requiring  such  sheriff  or  bailiff  to  seize 
the  moveables  and  effects  of  the  défendant,  and  to  sum- 
mon  him  to  appear  on  a  day  fixed  at  the  office  of  the  pro- 
thonotary  or  clerk,  to  answer  the  demand  and  shew  cause 
why  the  attachment  should  not  be  declared  valid.  C.  S.  L. 
a  c.  83,  8,  5. 

Vide  33  Vict.  c.  17  s.  1  (Que.)  ante  under  art.  48. 

The  forms  of  a  writof  attachment,  like  those  of  a  writ  of  exécution, 
are  de  rigueur ,  and  miist  be  atrictly  observed  on  pain  of  niillity.  Bro*- 
êardv.  Turgeon  5  R.  L.  123,  S.  0.  1873. 

837.  The  amount  of  the  plaintîff's  claim  must  be  en- 
dorsed  upon  the  writ,  or  the  sum  for  which  security  may  be 
given.     10-11  Geo.  IV.,  c.  26  ;  C.  8.  L  C,  c.  83,  ».  52. 

838.  The  writ  is  issued  by  the  prothonotary,  or  by  the 
derk  of  the  Circuit  Court,  as  the  case  may  be,  upon  a  written 
réquisition  from  the  plaintiff. 

It  may  be  either  in  the  French  or  English  language. 
It  is  tested  in  the  same  manner  as  writs  of  summons.     (7. 
&  L.  C.  c.  83,  s.  1. 

839.  The  writ  may  also  be  issued  for  the  Superior  Court, 
accordîng  to  the  amount  claimed,  by  any  clerk  of  the  Cir- 
cuit Court,  who,  in  such  case,  may  likewise  receive  the 
necessary  affidavit.     Ihid.  s.  6,  §  4. 
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840.  The  provisions  contained  in  articles  810  and  811 
conceming  writs  of  capias,  apply  Hkewise  to  simple  attacb- 
ment. 

841.  The  seizure  of  the  goods  of  the  défendant  is  eflfected 
in  the  same  raanner  as  upon  the  exécution  of  a  judgment. 
Pothier,  Proc.  180-1. 

The  sheriff  or  bailiff  may  make  the  seizure  in  another 
district  if  the  debtor  has  conveyed  his  property  there  or  has 
withdrawn  there  himself. 

849.  A  warrant  of  attachment  may  also  be  issued,  in  the 
caseof  Article  834, by  any  commissioner  of  the  Superior  Court, 
addressed  to  the  sheriff  of  the  district  where  the  warrant  is 
to  be  executed,  or  to  the  bailiff  or  peace  officer  nearest  to 
his  résidence,  comroanding  him  to  seize  and  detain  the 
effects  of  the  debtor.     C.  S.  L.  G,  c.  83,  «.  53. 

843.  This  warrant  of  attachment  is  in  the  name  of  the 
commissioner  who  issues  it  ;  it  orders  the  moveables  and 
effects  ol  the  défendant  to  be  attached,  with  the  ordi- 
nary  formalitiesof  8eizures,andthat  the}'  bekept  and  detained 
for  the  period  of  twelve  days  from  the  seizure,  and  no  lon- 
ger, unless  before  the  expiration  of  such  twelve  days  a  writ 
of  attachment,  pursuant  to  the  above  provisions,  issues  from 
the  proper  court.     IbicL  s,  54  &  Form  D. 


FoRM  No.  43. 

In  connection  with  articles  842,  843. 

Afidavit  to  obtain  Wan^arU  of  Attachment. 

A.  B.,  of  being  duly  swom,  doth  dépose 

and  say  that  C.  D.,  of  is  indebted  to 

of  in  a  sum  exceeding  forty*  dollars,  to  wit  :  in 

the  sum  of 


*  Five  ?    See  French  Version. 
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That  this  déponent  is  credîbly  informed  and  hath  eyery 
reason  to  believe,  and  doth  verîly  and  in  his  conscience 
believe,  that  the  said  now  about  immediately 

to  secrète  estate,  debt  and  effects  and  do 

abscond  and  do  intend  suddenly  to  départ  from 

Lower  Canada,  with  an  intent  to  defraud  the  said 
and  creditors. 

This  déponent  fiirther  saith,  that  he  doth  verily  believe, 
that  without  the  benefit  of  a  warrant  of  attachment 
against  the  said  the  said         '  will  lose  his 

debt  and  sustain  damage,  and  hath 

Swom  before  me,  at  this 

1.  Form  number  45  of  the  Ccnle  of  Procédure  is  Bufficient  to  meet 
the  requirementB  of  art.  834  of  said  Code.  Do^more  éc  Brooke  et  al, 
à:  Broche,  6  R.  L.  657,  Q.  B.  1874. 


Form  No.  46. 

In  connection  with  article  843. 

Warrant  of  Attachment. 

A.  B.  Esquire,  Commissioner  of  the  Superior  Court  in  the 
district  of 

To  greeting  : 

I  command  you,  at  the  instance  of  ,  to 

attach  of  and  belonging  to  ,  if  the  same 

shall  be  found  in  the  ,  to  the  value  of  and 

the  said  keep  and  detain  in  your  charge 

and  custody  for  the  period  of  twelve  days,  from  the  date 
hereof ,  and  no  longer,  unless  before  the  expiration  of  twelve 
days,  the  said  shall  be  seized  by  writ  of  attach- 

ment issuing  from  the  Superior  or  Circuit  Court  (as  the  ca%e 
may  be)  at  at  the  suit  of  the  said 

Oiven  under  my  hand  and  seal,  at  this  day 

of  in  the         year  of  the  reign  of  Her  Majesty. 
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844,  The  effeets  so  seized  cannot  be  detaiued  for  a  longer 
period  than  twelve  days  under  such  warrant  of  a  commis- 
doner.    IbicL 

84«S.  The  commissioner  who  granted  such  warrant  must, 
without  delay,  transmit  a  duplicate  thereof,  together  with 
the  original  affidavit  upon  which  tbe  warrant  was  granted 
and  a  oertificate  of  his  proceedings,  to  the  prothonotary,  or 
clerk  of  the  Circuit  Court,  who  must  file  and  keep  the  same 
as  part  of  the  record  in  the  case.    Ibid,  a.  55. 

846.  When  in  the  Superior  Court  the  writ  or  the  warrant 
is  addressed  to  a  bailifi  or  any  other  offioer  than  the  sheriff, 
such  bailiflF  or  other  officer  is  bound  to  make  a  retum  of  his 
proceedings  to  the  sherifi*,  and  to  deliver  to  him  the  efiects 
seized,  in  order  that  they  may  be  disposed  of  by  the  court 
aocording  to  law.    Ibid,  s.  6,  §  2. 

847.  The  sheriff  or  bailifi*  may  also  demand  in  advance 
from  the  party  suing  out  the  writ  or  his  attomey  ad  lUern, 
such  sum  as  may  be  deemed  sufficient  by  the  judge  or  the 
prothonotary  of  the  Superior  Court  from  which  the  writ 
issued,  for  the  saf e-keeping  of  the  efiects  seized.    Ibid,  a.  49. 

848.  The  sheriff  or  bailiff  may  renew  such  demand  as 
often  as  the  sum  so  advanced  is  expended,  by  presenting  a 
pétition,  of  which  notice  has  been  given  to  the  party  seizing 
or  his  attomey  ad  litem  ;  and  if  the  amount  fixed  by  the 
judge  or  prothonotary  is  not  paid  within  twenty-four  hours, 
the  seizure  is  discharged,  and  the  sheriff  or  bailiff  is  exon- 
erated  from  any  liability  whatever.    Ibid,  «.  49,  §  2. 

849.  The  writ  of  attachment  must  be  retumed  with  an 
inventory  of  the  seizure,  and  a  certificate  of  service  both  of 
the  writ  and  of  the  déclaration,  in  the  same  manner  as  upon 
a  writ  of  capias. 

8ffO.  Â  copy  of  the  writ  of  attachment  must  be  lef t  with 
the  défendant,  as  well  as  a  duplicate  of  the  inventory  of  the 
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seizure,  as  soon  as  it  is  completed.  As  regards  the  déclara- 
tion, it  may  either  be  served  at  the  same  time  as  the  writ, 
or  within  the  [three  days  which  f ollow  the  seizure,]  by  leav- 
inor  a  copy  thereof  either  with  the  défendant  or  at  the  pro- 
thonotary*s  or  clerk's  office.     Ibid,  8.  57. 

1.  Where  the  défendant  agreed  to  pay  a  debt  due  by  him  to  the 
plaintiffs  in  four  instalments,  and  to  give  security^  on  condition  that 
he  should  be  allowed  to  eut  timber  on  certain  timber  limita  of  the  plain- 
iàSèj  and  haTing  Bubsequently  eut  the  timber  he  transferred  it  to  another 
ôrm  which  had  made  advances  to  him — Held,  on  an  attachment  before 
judgment  of  the  timber  as  being  still  in  the  possession  of  the  défendant, 
that  the  right  to  sue  for  the  whole  of  the  debt,  for  the  first  instalments 
of  which  two  notes  had  been  taken  by  plaintifis,  could  not  be  based  on 
the  alleged  fraud  of  the  défendant  in  transf erring  the  timber  to  another, 
unless  such  fraud  were  alleged  in  the  déclaration,  the  allégations  of 
fraud  in  the  affidavit  being  alone  insofficient.  OHm»^  et  al,  db  Moffatt 
<k  Young,  2  L.  C.  L.  J.  60,  Q.  B.  1866. 

2.  The  payées  of  a  promissory  note  declared  on  it  as  payable  to 
their  order  and  in  an  affidavit  for  attachment,  alleged  it  to  be  payable  to 
themselves.  On  motion  by  the  défendant  to  quash  the  writ  of  attach- 
ment— Heldf  that  this  was  not  a  material  yarianoe  so  as  to  destroy  the 
action.     Sharpley  et  al,  v.  Bosa,  17  L.  C.  R.  39,  S.  C.  1863. 

3.  And  in  an  attachment  by  revendication  the  omission  to  leave  yrith 
the  défendant  a  copy  of  the  procès  verbal  of  seizure  is  not  fatal,  inasmuch 
astheOrdinance  of  1667  only  requires  that  formality  in  cases  of  seizure 
in  exécution.     Moism  v.  Jorgmaen,  13  L.  C.  R.  399,  S.  C.  1863. 

8ee  art.  804  ante, 

4.  The  usual  delay  between  the  service  of  a  déclaration  and  the 
retum  of  an  action  must  be  allowed  between  the  service  of  the  décla- 
ration at  the  prothonotar/s  office  and  retum  of  writ  in  cases  of  at- 
tachment under  C.  S.  L.  C.  cap.  83,  sec.  57.  Brahadi  v.  Bergeron  et 
<rf.,10  L.C.  J.  18,S.  C.1865. 

5.  But  hMy  in  appeal,  reversing  this  décision,  that  no  such  delay 
was  necessary.     Ib.,  &  8  L.  C.  L.  J.  67,  Q.  B.  1865. 

6.  In  an  action  commenced  by  saisie  galerie  the  déclaration  must  be 
served  either  by  depositing  a  copy  with  the  clerk  of  the  Court  within 
the  eight  days  after  service  of  writ,  or  if  served  by  ordinary  course 
must  be  served  on  défendant  giving  the  usual  delay  before  retunu 
Ward  V.  Cousim,  9  L.  C.  J.  28.  S.  C.  1864. 
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7.  The  déclaration  need  not  be  served  by  the  bailiff,  but  may  be  left  ai 
the  prothonotary's  office.  Brahadi  db  Bergeron  et  al,  10  L.  C.  J.  117, 
Q.  B.,  1866  ;  C.  8.  I^  C.  cap.  83,  sec.  57  ;  Hearle  dh  Bhlnd  22  L.  C.  J. 
239, 1  Légal  Newa,  101  Q.  B.  1878  ;  Raphaël  v.  McDonald,  10  L.  C.  J. 
19,  S.  C.  1865. 

SSl,  The  effects  seized  must,  in  every  case,  be  placed  in 
the  custody  of  a  responsible  peraon  oflfered  by  the  défend- 
ant, or,  in  default  of  such  offer,  in  the  custody  of  a  respon- 
sible person  appointed  by  the  sheriff,  bailiff,  or  other  officer 
making  the  seiziire,  subject  to  the  provisions  respecting 
guardians  and  ^depositaries  in  cases  of  exécution  against 
moveables. 

Pothier,  Proc.  180. 

1.  In  a  case  of  attachaient  before  judgment  the  appointaient  of  the 
plaintifi  as  guardian  of  the  effects  seized  would  not  vitiate  the  seiziire. 
Boudrot  V.  Locke  et  al.  13  L.  C.  R  469,  S.  C.  1863.   See  PatoiUe  v.  GnU' 
^metU,  1  R  L.  61. 

8t(3.  If  the  défendant  is  absent  from  Lower  Canada,  or 
conceals  himself  so  as  to  prevent  the  service  of  the  writ  of 
attachment,  the  court,  or  a  judge,  upon  proof  of  the  fact  by 
oûe  crédible  witness,  may  dispense  with  the  service,  and 
order  the  défendant  to  be  summoned  in  the  manner  pro- 
vided  in  article  68.     C.  S.  L.  G  c.  83,  «.  58. 

8SB,  A  défendant  whose  effects  hâve  been  seized  may  get 
them  restored  to  him  by  the  sheriff  within  the  forty-eight 
hours  from  the  service  of  the  inventory  of  seizure  : 

1.  By  depositing  with  the  sheriff,  bailiff,  or  other  officer 
charged  with  the  writ,  the  amount  endorsed  on  the  writ  and 
costs  ;  or 

2.  By  giving  the  sheriff,  bailiff  or  other  officer  charged 
with  the  writ,  who  is  bound  to  accept  them,  good.and  suffi- 
cient  sureties,  who  justify  under  oath  to  the  amount 
endorsed  upon  the  writ  with  interest  and  costs,  that  he  will 
satisfy  the  judgment  that  may  be  rendered. 

In  default  of  his  doing  so  within  the  specified  delay  the 
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effects  remain  under  seizure  to  sa^isfy  the  judgment,  unless 
the  court  or  a  judge  orders  otherwise. 
JWa.  8.  52. 

1.  Under  a  saisie  arrêt  before  judgment  the  plaintiff  in  the  interest 
of  ail  the  parties  moved  the  court  that  the  sheriff  be  authoriBed  to  sell 
the  goodfl  seized,  on  the  groond  that  they  were  of  a  perishable  nature 
and  were  not  insured,  and  moreover  the  lease  of  the  premisoB  in  which 
they  were  stored  would  expire  before  judgment  could  be  obtained,  and 
that  the  goods  would  then  hâve  to  be  removed  at  a  loss  and  sacrifioe  to 
the  crediton — Heldf  that  under  suoh  a  seizure,  the  court  had  no 
power  to  grant  the  order,  and  that  it  could  only  be  granted  in  cases 
of  attachment  in  revendication,  where  the  question  was  one  of  pro- 
perty,  but  hère  the  goods  virtually  belonged  to  the  défendant  and, 
until  judgment  was  had,  no  such  order  could  be  given.  LarocheUe  v. 
Piehé  et  Fiché,  1  L.  C.  J.  158,  S.  C.  1867. 

8«S4.  Simple  attachment  may  be  contested  in  the  same 
manner  as  writs  of  capias. 

1.  Where  one  motion  was  made  to  set  aside  a  judgment  granted  by 
the  prothonotary  in  vacation,  and  another  in  the  same  case  atthe  same 
time  to  quash  the  attachment  on  which  judgment  was  granted — Held, 
that  the  second  motion  would  be  received  and  filed,  pending  the 
délibéré  upon  the  first,  so  as  to  be  proœeded  with  as  soon  as  the  first 
was  disposed  of.     Beaufteld  et  al  v.  WheeUn;  5  L.  C.  J.  44,  S.  C.  1860. 

2.  Goods  belonging  to  a  third  party  which  hâve  been  seized  under 
attachment  before  judgment  must  be  reclaimed  by  an  intervention 
and  not  by  an  opposition.  Anderson  v.  Walsh  é  Ross,  3  R.  L.  445, 
S.  C.  1871. 

3.  An  irregularity  in  an  affidavit  to  attach  property  cannot  be  taken 
advantage  of  by  an  exception  to  the  form.  Barney  v.  Harris,  S.  R. 
52,  K.  B,  1811. 

4.  An  attachment  before  judgment  may  be  attacked  by  a  défense  au 
fonds.     Bodden  v.  Olier  à:  Baulne  et  aL  8.  L.  C.  J.  134,  S.  C.  1864. 

5.  A  saisie  arrêt  avant  jugement  may  be  contested  by  a  simple  péti- 
tion afin  d^opposition.  MaiUoux  v.  SomerviUe,  9  L.  C.  J.  80,  C.  C. 
1864. 

6.  An  attachment  on  a  vessel  before  judgment  may  be  contested  on 
pétition  like  a  simple  attachment.  Oirard  et  al,  v.  St  Louis,  6  R.  L. 
45,  C.  C.  1874. 

See  a/fUe  Art.  819,  et  seq. 
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SECTION  n. 
OF  ATTACHMENT  BY   GARNISHMENT. 

SS3,  In  ail  the  cases  where  a  writ  of  simple  attachment 
may  be  granted  as  hereinabove  explained,  a  creditor  may 
also  attach  any  moveable  property  belonging  to  his  debtor 
which  may  be  in  the  hands  of  third  persons,  and  also  what- 
ever  sums  they  may  owe  him,  subject  to  the  restrictions 
mentioned  in  articles  558  and  628.  (7.  8,  L.  C,  c,  83,  88.  46> 
47  ;  a  P.  a  558. 

1.  To  obtain  a  writ  of  attachment  en  mam  Uerce  it  is  not  neœssary- 
in  the  affidavit  to  name  the  gamishee.  The  CUy  Bank  y.  Hwnter  (t 
MaiUand,  2  Rev  de  Lég.  171,  Q.  B.  1847. 

8«56.  This  attachment  is  eflfected  by  means  of  a  writ- 
commanding  the  attachment  in  the  hands  of  the  gamishees 
of  whatever  sums  of  money,  things  or  eflFects  they  hâve  or 
may  hâve  belonging  or  due  to  the  défendant,  ordering  the 
gamishees  not  to  dispossess  themselves  thereof  without  an 
order  of  the  court,  and  to  appear  at  the  office  of  the  pro- 
thonotary  or  clerk  to  make  their  déclaration,  and  summon- 
ing  the  défendant  to  answer  the  demand  of  the  plaintiff. 

L  A  plaintiff  in  his  contestation  cannot  allège  himself  to  be  the  pro- 
prietor  of  certain  effects  in  the  possession  of  the  gamishee,  and  ask 
that  the  same  be  sold  to  satisfy  the  amount  of  a  judgment  against  the 
défendant.  Nordheimer  et  al  y.  Moy  db  Lemeliny  16  L.  C.  R.  298,  0.  C. 
1S66. 

857.  It  may  be  addressed  either  to  the  sheriff  or  to  a 
bailiff,  when  it  issues  from  the  Superior  Court,  and  in  any 
other  case  to  a  bailiff.    Ibid.  as.  8, 133. 

See  33  Vict.,  c.  17,  s.  1  (Que.)  under  art.  48  aupra. 

8«I8.  It  is  clothed  with  ail  the  formalities  required  for 
ordinary  writs  of  summons,  and  is  subject  to  the  provisions 
of  articles  838,  839,  840,  842,  845,  846,  in  so  far  as  they  can 
be  applied. 

29 
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8«S9.  Â  statement  of  the  amount  for  which  tbe  attach- 
ment  is  made  or  authorized  is,  moreover,  endorsed  upon  the 
writ.     G'.  P.  0.  559. 

860.  The  provisions  contained  in  articles  614,  615,  616, 
617,  618,  619,  620,  622,  623,  624,  625,  629,  630  and  631,  are 
also  applicable  to  cases  of  attachment  by  gamishment  before 
judgment. 

1.  A  garnishee  in  answer  to  a  writ  of  saisie  arrêt  after  judgment  has 
no  right  to  appear  by  attomey,  and  an  appearance  filed  by  attomey  for 
8uoh  gamiahee  will  be  rejected  from  the  record  upon  motion.  Forbeê 
et  al,  y.  Lewis  é  The  Olobe  Mutual  Life  Inswra/nce  Co,  18  L.  C.  J.  74, 
S.  C.  1874. 

861.  If  the  déclaration  of  the  garnishee  is  not  contested, 
the  court  or  judge,  in  rendering  judgment  upon  the  princi- 
pal demand,  adjudicates  also  upon  the  attachment  and  the 
déclaration  of  the  garnishee.  C  8,  L.  C,  c.  83,  s.  135  ;  C.  P. 
a  576. 

1.  On  the  heariug  of  a  contestation  of  the  déclaration  of  the  tiers 
sains  in  an  attachment  by  gamishment  against  three  gamiaheee — Held, 
that  as  the  garnishee  must  be  oonsidered  a  party  in  the  cause  and  not 
a  wiUiess,  the  nature  of  the  debt  due  by  several  garmshees  must  déter- 
mine the  nature  and  form  of  the  contestation  of  their  respective  decla- 
rati<ms  ;  and  that  a  contestation  by  one  act  of  three  separate  but  simi- 
lar  déclarations  of  garmshees  who  are  joint  debtors  of  the  défendant  is 
good  and  valid.  Macfarlane  d;  Delide  é  Mackenzie  étal,  é  Whiie/ordf 
1  L.  C.  J.  49,  &  7  L.  0.  R.  318,  Q.  B.  1857. 

869.  The  plaintiff  or  the  défendant  may  contest  the 
déclaration  of  the  garnishee,  upon  leave  of  the  court  to  that 
effect. 

Such  contestation  is  served  upon  the  garnishee,  together 
with  a  summons  to  appear  on  a  day  fixed  to  answer  the 
same,  the  ordinary  delays  for  summoning  being  observed. 
4  WUL  IV.  c.  4,  8.  4  ;  a  S.  L.  C.  c.  83,  8.  136  §  2. 

1.  Where  a  plaintiff  had  been  led  to  contest  a  garmshee's  déclaration 
owing  to  its  vagueness — Eeld,  that  he  might  discontinue  the  contesta- 
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tion  withont  being  snbjected  to  oosts.  BonneU  y.  MUUr  ti  aL  à  Woods, 
1  L.  G.  L.  J.  122,  S.  C.  1866. 

2.  If  a  tiers  »ai»i  when  ezamined  deny  that  he  ia  indebted  to  the  de- 
fendant,  it  is  oonclusive,  if  his  déclaration  be  not  contested  and  âÎB- 
proved.    Bobinsony,  Reiffenstein,  3  Rev.  de  I^g.  347,  K.  B.  1821. 

3.  The  contestation  of  a  gamishee'B  déclaration  ahould  be  aocom- 
panied  by  a  notice  ib  the  gamishee  in  order  that  he  may  answer  it. 
Pearce  v.  Kelly  é  Massé  et  al,,  10  L.  C.  J.  '249,  S.  0.  R.  1866. 

4.  The  déclaration  of  a  tiers  saisi  ia  condusive  until  oontested  and 
disproved.     amitk  v.  Bovme,  3  Bey.  de  Lég.  304,  ï.  B.  1809. 

863.  In  other  respects  the  contestation  is  subject  to  the 
rules  of  ordinary  procédure. 

864.  If  the  plaintiff  fails  to  contest  the  déclaration  of 
the  gamishee  within  eight  days  after  the  principal  judg- 
ment,  he  is  foreclosed  f  rom  doing  so,  unless  the  delay  is  ex- 
tended  by  the  court.     98^A  Rule  of  P. 

l.  A  contestation  of  the'gamishee's  déclaration  can  only  be  had  after 
the  expiration  of  the  delay  fixed  by  law,  or  the  rules  of  practice,  on 
SQffident  cause  shewn.  Lynch  y.  McLennan  et  al,  db  The  Ba/nk  of  Upper 
Canada,  3  L.  C.  J.  114,  S.  C.  1857. 

86ff.  The  défendant  may  contest  the  attachaient  made 
upon  him  or  in  the  hands  of  a  garnishee,  in  the  manner 
provided  for  cases  of  capias.      12  L.  C.R.  265  ê  6  L,  0,  R, 

1.  A  défendant  foreclosed  from  pleading  will  be  allowed  to  answer 
the  plaintifiTs  contestation  of  the  gamishee's  déclaration  if  he  haye  an 
interest  in  the  matters  raised  by  the  contestation.  Kingston  y.  Tor- 
rance  é  Torrance  é  Kingston,  9  L.  C.  J.  20,  S.  C.  1864. 

2.  Where  the  défendant  contested  the  déclaration  of  the  gamishee, 
which  acknowledged  a  certain  amount  to  be  due  by  him  to  défendant, 
on  the  ground  that,  at  the  time  the  attachment  was  seryed,  the  effects 
of  the  gamishee  were  actually  under  seizure,  in  yirtue  of  an  exécution 
issued  on  a  judgment — Held,  on  demurrer  by  gamishee  that  the  con- 
testation must  be  dismissed  as  without  interest  in  the  party  raising  it. 
Constable  et  al  y.  Gilbert  et  al,  db  Simpson  et  al.  4  L.  G.  J.  299,  S.  C. 
1859. 
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3.  The  Court  may  order  tbe  writ  to  be  returned  before  the  day  of 
return.     Lynchv,  EUice,  12  L.  C.  J.  209. 
See  arts.  819  and  854  anU, 


CHAPTER    THIRD. 

OF  ATTACHMENT  IN  REVENDICATION. 

866.  Whoever  has  a  right  to  revendicate  a  moveable  may 
obtain  a  writ  ^or  the  purpose  of  having  it  attached,  upon 
production  of  an  affidavit  setting  forth  his  right  and  describ- 
ing  the  moveable  so  as  to  identify  it. 

The  right  of  attachment  in  revendication  may  be  exer- 
cised  by  the  owner,  the  pledgee,  the  depositary,  the  usufruc- 
tuary,  the  institute  in  substitutions  and  the  substitute.  Potk. 
Proc.  182,  Guy.  Rep.  Vo.  Bevendication,  619  ;  0.  P.  L.  269. 

1.  The  legality  of  an  attachment  in  revendication  cannot  be  tried 
on  motion  to  quaah.  Torrance  et  al,  v.  Thomas,  2  L.  C.  J.  98,  SS.  C. 
1867. 

2.  Where  an  attachment  in  revendication  of  a  vessei  was  issued  by  the 
leasor  on  affidavit,  to  the  eflfect  that  the  ieasee  of  the  vessei  had  incurred 
liabilities  on  her  at  a  United  States  port,  and  that  he  had  become  insol- 
vent,  and  that  should  he  run  the  boat  to  Upper  Canada  aocording  to  her 
trade,  she  would  in  due  course  call  at  such  port  in  the  Unitod  States, 
and  would  in  ail  probability  be  seized  there  for  the  payment  of  such 
liabilities — Hdd,  that  such  affidavit  was  suffîcient,  and  the  attachaient 
was  confirmed.     Bouth  et  al,  v.  MacFheraon,  4  L.  C.  J.  45,  S.  1859. 

3.  In  an  attachment  in  revendication — Heldy  that  such  attachment 
could  not  issue  before  judgment  without  affidavit  Boston  et  al.  v. 
Thompson,  12  L.  C.  R.  252,  C.  C.  1862. 

4.  In  a  case  of  attachment  in  revendication  by  a  vendor  under  hia 
privilège,  an  affidavit  was  not  necessary  to  obtain  a  writ.  Rohertson 
et  al.  V.  Fsrguson,  8  L.  C.  R.  239,  S.  C.  1858. 

5.  In  a  similar  case — Held,  that  the  affidavit  was  not  de  ri^iueur.  Sûi- 
dair  étal,  v.  F^rguson,  2  L.  C.  J.  101,  S.  C.  1858. 
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6.  On  motion  to  quash  a  wiit  of  revendication  and  a  seizure  made 
thereunder,  on  ihe  ground  that  the  allegationB  of  the  affidavit  were  in- 
snfQcient — Held,  that  where  ihe  affidavit  was  manifeatly  bad,  the  writ 
wonld  be  quashed  on  motion,  bat  where  the  affidavit  invited  an  issue 
on  the  allégations,  the  proper  procédure  was  hy  MLception  to  the  f  orm. 
Routh  et  al,  v.  McPheraon,  9  L.  C.  R.  413,  S.  C.  1859. 

7.  Where  the  freighter  and  the  master  of  the  vessel  in  which  the 
goods  were  shipped,  differed  with  regard  to  the  amount  of  goods  (i.  e., 
nnmber  of  barreb  of  flour)  which  had  (>een  put  on  board,  an  action 
was  brought  in  revendication  of  the  number  claimed — Held,  thàt  he 
could  not  proceed  by  way  of  revendication  under  such  circumstances. 
Oordon  et  al.  v.  PoUock,  1  L.  C.  R  313,  Q.  B.  1849. 

8.  A  mérchaut  shipped  a  quantity  of  barrels  of  flour  on  a  vessel  of 
which  défendant  was  master,  and  défendant  refused  to  deliver  bills  of 
lading  theref or,  according  to  the  custom  of  trade— JBeZd,  that  plaintifEs 
were  entitled  to  an  attachment  in  revendication  to  recover  the  goods. 
McCuUoch  et  al.  é  Hatfield,  7  L.  C  J.  229  &  13  L.  C.  R.  321,  Q.  B. 
1863. 

9.  A  l^^tee  can  maîntain  an  action  in  revendication  of  his  legacy, 
from  a  tiers  détevUeur,  before  he  has  obtaitied  a  délivrance  de  legs. 
Morrm  v.  Peltier,  1  Hev.  de  Lég.  507,  K.  B.  1820. 

10.  A  person  charged  with  felony  cannot  maintain  an  action  in  re- 
vendication of  bank  notes  supposed  to  hâve  been  stolen,  and  taken  from 
him  when  he  was  arrested,  until  the  charges  preferred  against  him 
hâve  been  disposed  of.  Carlide  v.  Sutherland^  1  Rev.  de  Lég.  507, 
K.  B.  1821. 

11.  Where  a  waggon  was  held  by  the  waggon-maker  for  repairs,  and 
ihe  owner  of  it  became  insolvent — Held,  that  the  assignée  of  the  in- 
solvent  estate  could  not  claim  the  waggon  without  giving  security  for 
the  payment  of  such  repairs.  Stewart  v.  Ledoux^  17  L.  C.  J.  167,  S.  C. 
1872. 

12.  Where,  after  ihe  dissolution  of  a  parinership,  part  of  the  ef* 
fects  belonging  to  the  firm  fall  into  the  hands  of  one  of  the  partners, 
and  he  is  about  to  appropriate  them  to  himself,  the  other  partner  can- 
not attach  them  by  revendication,  his  proper  remedy  being  by  action 
^^  êocio.     Maguire  v.  Brady,  1  Rev.  de  Lëg.  367,  Q.  B.  1845. 

13.  An  action  in  revendication  can  be  maintained  for  the  recovery 
of  iiile  deeds.  PerrauU  v.  Hausêermanf  1  Rev.  de  Lëg.  506  K.  B. 
1817. 

14.  In  an  action  in  revendication  of  an  ox,  it  is  no  justification  to  say 
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tbat  he  was  seized  dommage  faisant  on  the  defendant's  soil  and  no  more* 
BeUly  V.  Chaixdler,  1  Rev.  de  Lég.  507,  K.  B.  1817. 

15^  Eevendication  will  lie  against  a  bailiff,  who,  under  an  authority 
of  a  justice  of  the  peace,  holds  in  his  hands  goods  of  the  plaintiff,  if 
the  cause  of  the  détention  be  a  matter  over  which  the  justice  has  na 
jurisdiction.     Pacaxui  v.  Begin^  1  Rev.  de  Lég.  507,  K.  B.  1820. 

16.  The  plaintiff  brought  an  action  in  revendication  of  an  unœr- 
tain  quantity  of  hops  purchased  by  him,  which  were  to  be  paid  at  a 
certain  rate  per  pound  on  delivery,  and  which  the  seller  refused  to 
deliver — Hddy  that  he  had  a  right  to  a  saisie  conservatoire,  but  not  to 
an  attaohment  in  revendication,  as  the  sale  had  never  been  perfected. 
KeUy  et  al.  v.  MermUe,  1  R.  L.  194,  S.  C.  R.  1869. 

17.  Where  the  défendant  to  an  attachment  of  things  in  revendica- 
tion, pleaded  that  he  had  no  interest  in  the  articles  in  question,  and 
had  never  claimed  them  or  refused  to  deliver  them  to  the  plaintiff,  the 
premises  in  which  they  were  having  been  formerly  occupied  by  the 
plaintiff  and  défendant  as  co-partners,  and  no  proof  was  made  of  a 
demand  and  refusai  to  deliver,  and  the  things  were  delivered  to  plain- 
tiff by  an  interlocutory  order  of  the  court — Held,  confirming  the  judg- 
ment  of  the  court  below,  that  the  action  would  be  dismissed  with  oosts. 
Herle  é  DaU,  Il  L.  C.  R.  290,  Q.  B.  1861. 

18.  In  an  action  in  revendication  of  certain  moveables  alleged  to 
hâve  been  illegally  detained  by  défendant — He^,  that  an  action  in  re- 
vendication would  lie  to  recover  possession  of  moveables  illegally 
seized.  Langlois  v.  The  Corporation  of  the  Parish  of  St,  Boch  SotUhy 
et  al.  13  L.  C.  R.  317,  C.  C.  1863. 

19.  A  holder  of  railway  bonds  has  a  right  by  conservatory  prooesa, 
to  prevent  rolling  stock  which  is  hypothecated  for  the  payment  of  the 
bonds,  from  being  removed  from  the  road.  WyaM  v.  Sefiecaî,  1  Légal 
News,  98  S.  C.  1878. 

20.  The  rule  in  petitory  actions  that  a  deed  not  pleaded  cannot  be 
produced  at  enquête  as  part  of  a  claim  of  titles,  does  not  apply  to  ao 
tions  for  moveables  ;  on  the  contrary,  title  need  not  be  alleged  in  such 
actions.  Tourigny  v,  Bouchard,  4  Q.  L.  R.  243,  S.  0.  R.  1878.  Con- 
tra :  Foulhiot  v.  Scott,  suprà  art.  60. 

21.  Revendication  will  lie  by  a  judicial  guardian  to  recover  posses- 
sion of  property  placed  in  his  charge. 

Cboss,  J.  diss.,  thought  the  action  would  lie  if  the  guardian  had 
been  in  possession.  Moisan  et*  Boche,  4  Q.  L.  R.  47,  1  Légal  News 
33,  Q.  B.  1877  ;  GilbeH  é  Coindet  et  al,,  4  Q.  L.  R.  49  ;  1  Légal  News 
42,  Q.  B.  1877. 
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22.  A  holder  of  railway  bonds  oonstitating  a  privileged  claim  on  the 

moyeable  property  of  the  oompany  may,  for  the  protection  of  his  lights, 

prooeed  against  such  property  by  an  attaohment  in  revendication  in 

the  nature  of  a  saisie  conservatoire.     Wyatt  v.  Sénécal  et  al,,  4  Q.  L.  R. 

I  77,  S.  C.  1876. 

I  86T.  The  writ  of  attachment  in  revendication  orders  the 

I  seizure  of  the  effects  revendicated,  and  that  they  be  placed 

in  the  hands  of  guardians  until  judgment  is  rendered  upon 

the  revendication. 
[The  name  of  the  person  upon  whose  aflSdavit  the  writ 

issues  is  mentioned  upon  the  back  of  the  writ.] 

1.  The  guardian  has  no  right  to  retain  the  things  as  security  for  the 
payment  of  his  fées  and  expenses,  the  action  having  been  dismiBsed 
and  the  judgment  notified  to  him.  PmUri  v.  Laviolette,  9  L.  0.  B. 
360,  S.  C.  1859. 

868.  The  formalities  prescribed  in  articles  809,  836,  838, 
847,  848,  849,  850,  and  851,  are  observed  in  attachments  in 
revendication  in  so  far  as  they  can  apply. 

1.  The  omission  to  leaye  with  the  défendant  a  copy  of  the  procès- 
!  verbal  of  seizure  in  attachments  in  revendication  is  not  fatal,  inasmuch 

j  as  the  Ordinance  of  1667  only  requires  that  f  ormality  in  cases  of  seizure 

and  exécution.     Moisan  v.  Jorgenson,  18  L.  C.  R.  399,  S.  C.  1863. 

869.  The  défendant  upon  a  demand  in  revendication  may 
hâve  the  effects  retumed  into  his  possession  upon  giving 
good  and  sufficient  sureties  that  he  will  produce  them 
when  required,  which  he  is  in  such  case  bound  to  do  in  the 
same  manner  as  any  judicial  sequestrator.  Nevertheless  the 
court  or  judge  may,  according  to  circumstances,  grant  pos- 
session of  the  effects  to  the  plaintiff  subject  to  the  same  con- 
ditions. Guyot  Vo.  Revendication,  620  ;  Nye  v.  Biyelow^ 
Montréal,  30th  May,  1846;  Porter  v.  Février,  VIth  Feb., 
1852  ;  Knapp  v.  French,  6th  Dec.,  1852,  contra. 

1.  No  jnrisdiction  is  given  by  the  Code  of  Civil  Procédure  to  the 
Court  of  Queen's  Benoh  or  the  members  thereof ,  to  grant  applications 
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for  the  delivery  of  goods  Beized  oi^der  a  writ  of  revendication.     Kelly 
&  HamUton,  16  L.  C.  J.  140,  Q.  B.  1871. 

2.  On  a  pétition  to  obtain  possession  of  certain  things  seized  in  an 
action  in  revendication — hddf  that  a  judge  in  chambers  has  power 
doring  term  to  grant  main  levée  of  a  seizure,  on  the  affîdavit  of  the  par- 
ties and  the  retum  of  the  sherifEl  La  Société  de  Construction  Cano- 
dienne  de  Montréal  v.  Lamontag^ie,  3  L.  0.  J.  186  S.  C.  1869. 

S.  A  jndge  in  banco  cannot  revise  and  amend  a  judgment  in  oham- 
bers  granting  possession  to  plaintiff  of  goods  revendicated  upon  giving 
security,  such  judgment  in  chambers  having  by  law  the  force  of  a  dé- 
cision of  the  court.  The  Canada  Paper  Co.  et  al,  v.  CWy,  4  Q.  L.  R. 
216  S.  C.  1878. 

8T0.  Before  the  effects  are  delivered  to  the  party  apply- 
ing  for  them,  the  other  party  may  require  an  inventory 
thereof  to  be  made,  establishing  the  condition  of  the  efiects, 
their  description  and  their  value,  in  order  to  settle  the 
amount  of  the  security  to  be  given  ;  and  this  is  done  by  ex- 
perts named  in  the  ordinary  course  of  procédure. 

8TI .  If  neither  of  the  parties  applies  for  the  effects  seized, 
they  remain  in  the  custody  of  the  guardian  appointed  ;  or 
else,  at  the  request  of  either  of  the  parties,  the  court  or  the 
judge  may,  if  they  are  of  a  nature  to  produce  fruits,  order 
them  to  be  placed  in  the  hands  of  a  sequestrator. 

1.  On  a  motion  for  a  rule  nisi  to  compel  a  guardian  to  deliver  the 
effects  seized  in  virtue  of  a  writ  of  saisie  revendication^  the  guardian, 
before  the  rule  issues,  may  be  permitted  to  make  proof  that  he  has  de- 
livered the  effects,  and  that  the  plaintiff  has  been  regularly  put  in 
posse^don  of  them.     Janes  v.  Martin,  10  L.  0.  J.  331,  S.  0.  1866. 

879.  If  the  things  seized  are  of  a  perisbable  nature  or 
liable  to  deteriorate  during  the  pendency  of  the  suit,  the 
court  or  judge  may  order  them  to  be  sold  and  the  proceeds 
of  the  sale  to  be  deposited  in  the  office  of  the  prothonotary 
or  clerk.     1  Cov^cJiot,  123,  C.  P.  i.  261. 

1.  On  an  attachment  in  revendication  of  effects  of  a  perisbable 
nature^ — Hdd^  that  during  the  contestation  the  sheriff  might  be  autho- 
rized  to  sell  them.   Wurtele  v.  VerrauUy  3  Rev.  de  Lëg.  394,  K.  B.  1848. 
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CHAPTER    FOURTH. 

OF    ATTACHMENT  FOR   RENT.  ' 

873.  The  owner  or  lessor  may  cause  the  effectsand  fruits 
in  or  upon  the  house,  premises  or  land  leased  and  subject  to 
his  privilège,  to  be  seized  for  the  rent,  farm  dues  or  other 
sums  payable  in  virtue  of  the  lease. 

He  may  likewise  foUow  and  seize  in  recaption,  even  for 
ainounts  not  yet  payable,  the  moveables  and  effects  whieh 
were  in  the  house  or  premises  leased,  when  they  hâve  been 
removed  without  his  consent  ;  but  he  must  do  so  within 
eight  days  after  their  removal. 

[An  attachment  in  recaption  must  be  served  upon  the  new 
lessor,  who  must  also  be  summoned  to  shew  cause  against 
its  exécution.]  Poth.  Proc,  182  ;  Laurvn  v.  KeUy,  Montréal, 
25th  April,  1849. 

41  Vict-  c.  12  (Que): 

1.  Article  873  is  amended,  by  adding  ai  the  end  of  the  seoond  para- 
graph  thereof  the  foUowing  words  :  '^  but  shall  be  subtraoted  from  the 
sale,  the  moveables  and  efifects  mentioned  in  article  556." 

1.  A  lessor  has  a  nght  to  follow  the  efifects  of  his  tenant  when  they 
haye  been  removed  from  the  premises  snbject  to  his  privilège,  and 
that  as  weU  for  the  rent  dne  as  for  that  to  beoome  due  thereafter. 
Aylwin  et  al.  é  OUloran,  4  L.  C.  R.  360,  Q.  B.  1864. 

2.  A  saisie-gagerie  may  be  had  on  the  lease  of  a  farm.  Tfamilton  v. 
Constantineauj  3  iUv.  de  Lég.  305,  K.  B.  1812. 

3.  Where  a  lessor  had  obtained  judgment  under  an  attachment  for 
rent  against  his  lessee,  and  eight  months  afterwards,  when  the  goods 
had  been  removed  to  the  premises  of  another,  seized  under  a  writ  of 
FL  Fa. — HMy  that  the  plaintifif  had  reserved  to  him  a  preferential 
daim  to  the  préjudice  of  the  second  lessor,  although  the  latter  had  not 
been  notified  of  the  seizure.  Pon/ner  v.  HamUton  à  Johnson,  6  L.  C. 
R.  42,  S.^C.  1856. 

4.  In  an  action  commenced  by  saisU  gagerie  the  déclaration  must  be 
served  either  by  depositing  a  copy  with  the  clerk  of  the  court  within 
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eight  days  after  the  service  of  the  writ,  or  it  may  be  served  on  défen- 
dant;, giving  the  usiial  delay  before  retum.  Word  v.  Cousine,  9  L.  C» 
J.  28,  S.  C.  1864. 

5.  As  between  landlord  and  tenant  the  saisie  gagerie  par  droit  de  suite 
may  be  made  after  eight  days  from  the  removal  of  the  goods  f rom  the 
leased  premises.  Serrurier  v.  Lagarde  et  al,,  13  L.  C.  J.  252,  0.  C. 
1809. 

6.  Where  the  lessee  held  under  a  lease  for  two  years,  and  removed 
his  goods  from  the  premises  before  the  term  had  expired — Held,  that 
the  lessor  had  a  right  to  a  writ  of  attachment  par  voie  ordinaire  Mid 
aiso  par  droit  de  suite  (althongh  the  writ  do  not  indicate  the  premises 
to  which  they  hâve  been  removed,)  to  secure  his  rentfor  the  balance  of 
the  term.     Bodier  v.  Joly,  4  L.  C.  J.  15,  S.  C.  1859. 

8^4.  The  provisions  contained  in  article  841  apply  like- 
wise  to  attachments  for  rent  or  fann  dues. 

S7S.  Effects  attached  for  rent  or  for  farm  dues  cannot^ 
without  the  consent  of  the  plaintiff,  be  left  in  the  custody 
of  the  défendant,  unless  he  gives  sureties  to  the  satisfaction 
of  the  sheriff  or  bailiff  for  the  production  ot  the  effects,  and 
such  sureties  incur  the  same  obligations  and  are  liable  to  the 
same  penalties  as  judicial  guardians.     G,  8,  L.  C,  c.  40,  s,  17. 

l.  In  an  action  for  rent,  held,  that  the  procès-verbal  of  seizure  ooald 
be  left  at  the  domicile  of  the  défendant  although  he  be  absent,  and 
and  that  such  défendant  could  be  legally  constituted  the  gaardian  cf 
the  effects  seized,  and  be  compelled  by  contrainte  par  corps  to  produce 
the  same,  unless  he  can  establish  that  when  the  seizure  first  became 
known  to  him  the  effects  were  no  longer  in  his  possession.  Mun^i,  y. 
Halferty,  1  L.  C.  R.  170,  S.  G.  1860. 
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CHAPTER    FIFTH. 

OF  JUDICIAL  SEQUESTRATION. 

876.  Ail  demands  for  séquestration  are  made  by  pétition 
to  the  court  [or  to  a  judge].  It  may  also,  according  to  cir- 
cumstances,  be  ordered  by  the  court  without  being  demanded 
by  the  parties.  1  Couc.  123;  Ord.  1667,  tU.  19,  aH.  12; 
IPig,  117-170,172,  387,  388;  Ouyot  Vo.  Revendication, 
621  ;  Imbert,  EnchàridÂon^  pp.  195-6. 

1.  A  judge  in  chambers  has  juriadiction  to  appoint  a  sequestrator  to 
an  immoYeable  seized  under  an  exécution,  when  its  sale  bas  been  stop- 
pedby  an  opposition.  Sénéealet  al.  v.  Vienne,  14  L.  C.  J.  336,  S.  C.  1S70. 

8TT.  The  judgment  ordering  séquestration  coramands  the 
parties  to  appear  before  the  court  or  bef  ore  a  judge,  on  a  day 
fixed,  to  name  a  sequestrator  ;  and  if  the  parties  cannot 
agrée,  the  court,  or  judge,  names  one  of  his  own  accord.  Ord. 
1667,  tu.  19,  art.  4. 

8T8.  The  sequestrator  must  be  swom  before  the  judge  or 
the  prothonotary  to  administer  well  and  faithf ully  the  things 
of  which  he  is  appointed  depositary. 

He  is  put  in  possession  by  a  bailiff,  who  draws  up  a  state- 
ment  containing  a  description  of  the  property  sequestrated. 
This  statement  should  be  signed  by  the  bailiff  and  also  by 
the  sequestrator,  if  he  can  sign  ;  if  he  cannot,  mention  should 
be  made  tbat  he  declared  he  could  not  sign,  after  he  was 
called  upon  to  do  so,  and  the  statement  had  been  read  to 
him.    1  Couc.  123  ;  Ord.  1667,  arts.  6—9. 

879.  If  among  the  things  sequestrated  somé  are  consum- 
able  or  perishable,  the  sequestrator  may  cause  them  to  be 
8old,  observing  the  formalities  prescribed  for  the  sale  of 
moveables  under  exécution.    1  Ccmc.  123. 
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880.  If  the  thing  sequestrated  consists  in  a  right  of  en- 
joyment,  the  sequestrator,  if  there  is  no  conventional  lease, 
is  bound  to  give  oui  the  lease  by  auction.  0?'d.  1667,  art.  10. 

881.  Neither  party  can,  directly  or  indirectly,  become 
lessee  of  the  things  sequestrated.     IHd.  art.  18. 

88S.  Repairs  or  other  necessary  expenditures  cannot  be 
made  upon  the  premises  sequestrated  without  the  authoriza- 
tion  of  a  court  or  judge,  upon  pétition,  of  which  the  parties 
hâve  received  notice.    Ibid.  art.  12. 

883.  Sequestrators  are  subject  to  the  duties  and  obliga- 
tions imposed  upon  guardians  in  seizures  under  exécution. 

They  are,  moreover,  bound  to  render  an  account  of  their 
administration  when  judgment  has  been  given  upon  the  con- 
testation, and  also  whenever,  pending  the  suit,  the  judge 
orders  them  to  do  so,  at  the  instance  of  either  of  the  parties 
and  upon  cause  shown. 

WheTiever  moneya  hâve  been  paid  into  Court,  or  are  in  the 
hands  of  the  eheriff  or  the  coroner,  and  their  adjudication 
happens  to  be  delayed  for  an  indefinite  time,  either  by  cori^ 
testaiion  in  the  suit,  or  for  other  reasons,  the  Court  may,  upon 
the  application  of  one  of  the  parties,  and  after  the  othera 
hâve  been  heard  or  duly  notified,  order  tluvt  the  moneya  be 
placed  in  the  hands  of  sortie  other  sequestrator  chargea  ivith 
investing  them  untU  judgment^  so  that  they  shaU  bear  i/nter- 
est  or  profits  in  favour  of  the  party  who  eventually  wîU  be 
entUled  to  receive  them,  or  may  order  the  first  sequestrator 
or  depositary  to  invest  them  in  like  manner. 

36th  Vict.  c.  &.(Que.): 

6.  The  third  paragraph  of  article  883  is  hereby  repealed. 

36  Vict.  c.  14  (^.); 

3.  Every  bailiff  of  the  Superior  Court,  who  shall  hâve  received  any 
sum  of  money  arising  from  a  seizure  or  judidal  sale,  and  exoeedin^r  îq 
amount  9100,  shall,  unlesB  he  has  lawfully  handed  over,  distributed, 
or  paid  sach  sum,  before  making  his  retum,  depoeit  the  same  in  the 
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prothonotaiy's  offîoe  of  tlie  district  within  the  limita  of  whioh  the  writ 
has  issued,  together  with  his  retum. 

Judicial  and  other  deposits  are  regulated  by  the  Aots  36  F.  c.  6,  and 
36  F.  c.  14  {Que,) 

The  6th  section  of  the  latter  Act  provides  that  moneys  deposited 
aocording  to  ito  provisions  may  be  attaohed  in  the  hands  of  the  Treas- 
arer  of  the  Province  in^  the  usual  manner  by  gamishment  either  before 
or  after  judgment. 

884.  A  sequestrator  is  discharged  by  law  upon  his  deliv- 
ering  the  property  sequestrated  to  the  party  named  in  the 
judgment  of  the  court,  and  also  in  the  manner  stated  in  the 
title  Of  Deposit  in  the  Civil  Code. 

88tJ.  Orders  of  séquestration  are  executed  provisionally^ 
notwithstanding  and  without  préjudice  to  any  appeal.  Ihid. 
art.  19. 

886.  If  either  party,  by  violent  means,  hinders  the  ap- 
pointment  or  the  administration  of  the  sequestrator,  the 
other  party  may  apply  to  be  put  provisionally  in  possession 
of  the  things  in  dispute,  under  the  same  conditions  as  a 
sequestrator.    Ibid.  art  16. 
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TITLE    SECOND. 

SPECIAL  PROCEEDINOa. 


CHAPTER    FIRST. 

SUITS   BETWEEN  LESSORS   AND   LESSEES. 

887.  Actions  to  annul  or  to  rescind  a  lease,  or  to  recover 
damages  resulting  frorn  the  contravention  of  any  of  tbe 
stipulations  of  the  lease,  or  the  non-f  ulfilment  of  any  of  the 
obligations  which  the  law  attaches  to  it,  or  arising  from  the 
relation  of  lessor  and  lessee,  are  instituted  either  in  the 
Superior  Court  or  in  the  Circuit  Court,  according  to  the 
value  or  the  amount  of  the  reut,  or  the  amount  of  damages 
alleged.    G  S,  L.  G,  c.  40,  as.  1-2,  25  F.  c.  12,  a.  1. 

1.  Where  a  tenant  persisted  against  the  landlord's  will  in  oocupying 
the  premises,  an  action  to  eject  her  under  Art.  S87  could  not  be  main- 
tained  for  want  of  juriadiction,  there  being  no  lease  and  no  occupation 
with  the  consent  of  the  proprietors.  Sehool  Com,  St.  David  y.  DéVar- 
ennes,  4  Q.  L.  R.  206,  C.  C.  1S78. 

2.  The  proceedings  in  an  attachment  for  rent  and  ejectment  cannot 
be  maintained  under  the  Act  unless  founded  on  a  lease  or  on  proof  of 
occupation  with  the  consent  of  the  proprietor.  Dubeau  en  Dubeau,  S 
L.  C.  R.  217,  Q.  B.  1857. 

3.  A  writ  under  the  Lessor  and  Lessee  Act,  summoning  a  défendant 
to  appear  before  "  one  or  more  of  the  judges  for  our  S.  C.  for  L.  C, 
in  the  district  of  M.  in  the  hall  of  the  Court -house,  wherein  are  usually 
held  the  sittings  of  our  said  Court,"  is  null,  as  such  writ  should  be  re- 
tumed  before  the  Court     OrarU  é  Broum,  6  L.  C.  R.,  187,  Q.B.  1856. 

4.  The  writ  in  an  ejectment  case  need  not  be  specially  styled  such, 
and  an  order  to  appear  on  the  retum  day  is  sufBcient,  without  saying 
*'  at  noon  "  on  that  day.  Hhe  Frciser  InsHt^jUe  v.  Moore  et  oZ.  1 9  L.  O.  J. 
133  S.  0.  1875. 
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5.  In  aotions  in  ejectment  the  juridiction  of  the  court  is  determined 
by  the  amount  of  the  annual  lease,  and  not  by  the  amount  claimed. 
Dorion  v.  Foulain,  4.  R.  L.  566,  C.  C.  1872. 

6  So  alBO  in  actions  to  rescind  a  lease.  McChtmis  v.  Horaman,  14 
L.  C.  J.  224,  S.  C.  R.  1870  ;  Beaudry  é  TJ^ibaudeau,  7  L.  0.  J.  137, 
C.  C.  1863  ;  Gi«y  ▼.  Goudreault,  14  L.  C.  R.  203,  S.  C.  1864  ;  Contra  : 
FaUard  é  Sawiders,  1  Légal  News  41,  Q.  B.  1877  ;  Bea/udry  é  Dénia, 
20  L.  C.  J.  254,  Q.  B.  1876  ;  Fisher  et  al.  v.  Vachon,  6  L.  C.  J.  189. 

7.  The  plaintiff  claiming  £500  damages  from  the  défendant,  for 
breach  of  contract  in  refusing  to  give  him  possession  of  certain  pre- 
mises,  according  to  the  terms  of  a  written  lease,  brought  his  action 
under  what  is  known  as  the  Lessor  and  Lessee  A  et,  and  the  défendant 
declined  to  the  jurisdiction — Held,  in  two  décisions,  one  on  the  de- 
murrer  of  the  plaintiff,  and  one  on  the  merits  of  the  exception,  that 
the  court  had  no  jurisdiction.     Close  db  Close,  3  L.  C.  J.  140,  S.  C.  1857. 

8.  In  an  action  by  a  lessor  against  a  lessee  for  damages  occasioned 
to  the  promises,  and  for  violation  of  the  conditions  of  the  lease  in  sub- 
letting — Held,  on  the  declinatory  exception  of  the  défendant,  that  it 
was  the  amount  of  the  annùal  rent  and  not  the  gross  amount  for  the 
whole  term  of  the  lease  which  govemed  the  jurisdiction.  Bedard  <k 
Datioti,  3  L.  C.  J.  253.  C.  C.  1858. 

9.  In  an  action  on  a  lease  for  a  term  of  five  months — Held,  that  where 
the  term  of  a  lease  was  less  than  a  year,  and  the  amount  of  the  rent  for 
the  time  specified  did  not  exceed  £50,  the  Circuit  Court  had  jurisdic- 
tion,  notwithstanding  the  5th  section  of  the  Lessor  and  Lessee  Act,  and 
notwithstanding  the  annual  value  or  rent  of  the  property  leased  would 
exceed  £50,  if  the  term  extended  to  a  period  of  one  year.  Clairmœit 
€i  vir  V.  Dickson,  4  L.  C.  J.  4,  C.  C.  1859. 

10.  In  actions  under  the  Lessor  and  Lessee  Act,  it  is  not  the  amount 
of  damages  claimed,  but  the  annual  amount  of  the  rent  which 
détermines  the  juris«?iction  of  the  court.  Barbier  <fc  Vemer,  6  L.  C.  J. 
44,  S.  C.  1861. 

11.  Ai^on  was  brought  before  the  Superior  Court  to  recover  arrears 
of  rent  for  seven  years,  at  the  rate  of  $100  per  year,  and  the  défen- 
dant excepted  to  the  jurisdiction  on  the  ground  that,  under  the  Lessor 
and  Lessee  Act,  the  Superior  Court  had  no  jurisdiction  where  the  an- 
nual rent  did  not  amount  to  $200 — Beld,  maintaining  the  pretensions 
of  the  plaintiff,  that  as  the  action  was  brought  under  the  common  law 
and  not  under  the  Lessor  and  Lessee  Act,  and  the  procédure  in  ordi- 
nary  cases  had  been  followed,  the  Superior  Court  had  jurisdiction 
ils  in  an  ordinary  action  for  9700.  Fisher  et  al,  tSc  Vachon,  6  L.  C.  J. 
189,  8.  C.  1862. 
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12.  But  held  at  the  same  time,  that,  if  the  action  had  been  for  dam- 
ages for  the  non-fulfilment  of  the  conditions  of  the  lease,  the  resuli 
would  hâve  been  différent.     Ib. 

13.  Art  887  applies  to  cases  where  damages  are  claimed  for  tronbie 
and  annoyance.      Atty-Otn,  v.  Cote^  3  Q.  L.  R.  236  S.  C,  1877. 

14.  The  Circuit  Court  has  jurisdiction  in  a  case  to  rescind  the  lease 
where  the  amount  of  damages  laid  is  within  the  jurisdiction  of  the 
Circuit  Court,  although  the  yearly  rent  is  in  excess  of  the  amount  for 
which  an  ordinary  suit  may  be  brought  in  that  Court.  Choquet  v .  HaH, 
21  L.  C.  J.  305,  ce.  1877. 

15.  An  agreement  whereby  one  person  leases  a  mill  to  another  for 
twelve  years,  who  binds  himself  to  erect  certain  buildings  on  tho  prem- 
ises  and  topay  an  annual  rental,  mayform  the  basis  of  an  action  under 
the  Lessor  and  Lessee  Act.  Marett  v.  BobitaiUe  et  al.  9  R.  L.  420, 
Q.B.  1876. 

16.  An  action  for  the  recovery  of  rent  due  only  does  not  fall  within 
the  opération  of  the  Statute  conceming  Lessor  i  and  Lessees.  Waggoner 
V.  Bicker  et  al  13  L.  C.  R.  102,  Q,  B.  1862. 

17.  Proceedings  under  the  Lessor  and  Lessee  Act  cannot  be  taken 
in  a  case  of  erophyteutic  lease.  Lepine  <h  The  Jacqws  Cartier  P.  B. 
S.  20,  L.  C.  J.  300,  Q.B.  1876. 

888.  The  lessor  may  joîn  with  bis  action  for  rescission^ 
a  demand  for  such  rent  as  he  is  entitled  to,  with  or  without 
an  attachment  for  rent,  attachment  in  recaption,  if  neces- 
sary,  and  also  an  ordinary  attachment  in  the  hands  of  the 
lessee  or  of  gamishees.     0.  S,  L.  G.  c.  40,  8.  1,  §  6,  8.  9. 

889.  Ail  the  powers  which  the  Superior  Court  or  the 
Circuit  Court  can  exercise  in  termin  such  mattei*s,  may 
also  be  exercised  out  of  term,  and  even  during  the  vacation, 
between  the  ninth  of  July  and  the  first  of  September.  Ihid, 
88.  5-6. 

890.  The  delay  upon  summons  is  only  one  intermediate 
day  when  the  place  of  service  is  within  a  distance  of  five 
leagues,  with  the  ordinary  extension  when  the  distance  is 
greater.     Ihid.  8.  10. 

Vide  ante  art.  75. 

1.  The  one  day  mentioned  in  this  article  must  be  a  juridical  day. 
St.  Onge  v.  Larichelière,  21  L.  C.  J.,  27,  S.  C.  1876. 
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891.  The  défendant  is  bound  to  appear  before  noon  on 
the  day  fixed  by  the  writ  ;  if  he  does  not,  default  is  recorded 
against  him  and  the  plaintiff  may  proceed  accordingly. 
Tbid.  8.  11. 

899.  The  défendant  having  appeared  is  bound  to  plead 
before  noon  on  the  day  foUowing,  in  default  of  whieh  the 
plaintiff  may  proceed  ex  parte,    Ibid. 

898.  The  plaintiff  is  bound  to  file  his  ans wer  before  noon 
on  the  day  after  the  filing  of  the  pleas,  on  pain  of  being 
foreclosed.    Ibid.  s.  12. 

Any  other  pleading  which  may  be  necessary  to  complète 
the  issues  must  be  filed  befor^  noon  on  the  following  juridi- 
cal  day,  on  pain  of  f oreclosure. 

894.  As  soon  as  issue  is  joinecT  the  case  may  be  inscribed 
upon  the  roU  for  proof  for  any  subséquent  juridical  day, 
and  the  parties  proceed  to  proof  on  the  day  appointed  and 
continue  on  from  day  to  day  until  the  proof  is  closed  on  both 
8ide&     Ibid.  a.  13. 

89«l.  Either  party's  proof  may  be  declared  closed  as  soon 
as  he  ceases  to  produce  évidence.    Ibid.  a.  13,  §  2. 

896.  The  évidence  of  witnesses  must  be  taken  down  in 
writing,  unless  the  parties  agrée  to  take  it  otherwise,  and 
in  the  latter  case,  notes  of  such  évidence  must  be  taken 
down  and  tiled  in  the  record  as  forming  part  thereof ,  and 
such  notes  are  considered  to  be  the  évidence  adduced  in  the 
case.     Ibid.  8.  14. 

89T.  When  the  proof  is  closed  on  both  sides,  the  case  may 
be  inscribed  on  the  roll  for  hearing  on  the  merits  on  the 
next  following  juridical  day,  without  any  notice  being  re- 
quired  ;  but  if  it  is  inscribed  for  any  other  day,  notice  must 
be  givèn  to  the  opposite  party.  Ibid.  8. 13,  §  2. 
30 
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898.  Judgment  may  be  rendered  either  in  term  or  out 
of  term.     Ibid,  as.  5-6  ;  25  F.  c.  12,  s.  1. 

899.  The  writs  of  summons,  of  attachment,  and  of  exé- 
cution, are  addressed  to  the  ordinary  officers  of  the  court, 
like  ail  other  writs  of  the  same  nature,  and  by  them  exe- 
cuted.  Writs  of  possession  granted  by  the  Circuit  Court 
are  addressed  to  and  executed  by  bailiffs  of  the  Superior 
Court.     C.  S,  L.  a  c.  40,  s.  8. 

See  33  Vict.  c.  17,  s.  1  {Que.)  supra,  art  48. 


CHAPTER    SECOND. 

HYPOTHECARY  RECOURSE  AGAINST   IMMOVEABLES  OF  WHICH 
THE  OWNERS  ARE  UNKNOWN  OR  UNCERTAIN. 

900.  When  the  owner  of  an  hypothecated  immoveable  is 
unknown  or  uncertain,  the  creditor  to  whom  the  capital  or 
two  years  of  the  interest  [or  two  years  of  arrears  of  any  con- 
stituted  or  other  rent],  secured  by  such  hypothec  is  due, 
may  présent  a  pétition  to  the  Superior  Court,  praying  for 
the  sale  of  such  immoveable.     G,  S,  L.  C.  c.  49,  s.  1. 

90L  Such  pétition  must  contain  : 

1.  AU  allégations  necessary  to  establish  the  debt  and  the 
hypothec  ; 

2.  A  description  of  the  immoveable  ; 

3.  The  name  of  the  occupier,  if  the  immoveable  is  occu- 
pied,  and  if  it  is  not,  the  name  of  the  last  knov^n  occupier, 
the  period  for  which  it  has  remained  unoccupied,  the  names 
of  ail  the  known  owners  since  the  hypothec  was  created, 
and  a  déclaration  that  the  petitioner  has  in  good  faith  made 
due  search  and  used  due  diligence  to  discover  the  owner  ; 

4.  Conclusions  praying  that  public  notice  be  given  to  the 
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aetual  owner  to  appear  and  answer  the  pétition,  and  that  in 
default  of  bis  doing  so  tbeimmoveable  be  brougbt  to  sale. 
Ibid.  8.  1,  §§  1.2-3. 

903.  Tbe  pétition  mnst  be  accompanied  witb  an  affida- 
vit  of  the  petitioner  or  of  a  compétent  person  attesting  the 
tnith  of  tbe  facts  therein  alleged.     IHd.  a,  4. 

903.  The  court,  upon  this  pétition,  orders  such  proof  as 
it  deems  necessary  ;  and  if  the  proof  offered  is  sufficient,  it 
orders  the  publication  of  a  notice  in  accordance  witb  form 
number  47  in  the  appendix  to  this  code.     Ibid,  s.  2. 


Form  No.  47. 
In  connection  witb  article  903. 

Form  of  Notice  in  the  Newspapers. 

Lower    Canada,         \ 
District  of  J 

(Name  of  place.)  day  of 

Enow  ail  men  that  A.  B.,  of  tbe  Parish  of  in 

the  District  of  ,  by  bis  pétition  filed  in  the  office 

of  the  Superior  Court  under  No.  ,  prays  for  the  sale  of  an 
immoveable  situated  in  the  said  District,  to  wit  :  A  land 
containing  arpents  in  front,  by  in 

depth,  in  the  first  range  of  the  Seigniory  of  ,  in  the 

Parish  of  ,  in  the  County  of  ,  bounded 

aa  f oUows,  to  wit  :  which  land  is  now  occupied 

by  D.  C.  (or  bas  not  been  occupied  for  years,  and  was 

last  occupied  by  N.)  and  the  said  A.  B.,  alleging  that  by 
Deed  of  (entered  into  by  D.  E.  of  before 

F.  G.,  Notary,  (or  aa  the  caae  may  be)  at  on  the 

a  hypothec  was  constituted  upon  the  said  immove- 
able hereinabove  described,  for  the  sum  of  ,  claims 
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from  the  présent  proprietor  of  the  said  immoveable  the  sum 
of  due  to  him  for 

The  said  A.  B.  further  allèges  that  the  présent  proprietor 
of  the  said  immoveable  is  unknown  {or  uncertain)  and  that 
the  known  proprietors  since  the  date  of  the  said  Deed  of 
,  hâve  been  N.  G.  and  F. 

Notice  is  theref ore  given  to  the  proprietor  of  the  immove- 
able to  appear  before  the  said  Court  at  within 
two  months,  to  be  reckoned  from  the  fourth  publication  of 
this  présent  notice,  to  answer  to  the  demand  of  the  said  A. 
B.,  feiling  which,  the  Court  will  order  that  the  said  immo- 
veable be  sold  by  Sheriffs  sale. 

First  insertion        ,  {date) 

H.  P. 
Prothonotary. 

904.  The  notice  must  be  inserted  once  a  week  during 
four  consécutive  weeks  in  one  newspaper  published  in  the 
Ënglish  language  and  in  one  newspaper  published  in  the 
French  language,  in  the  District  in  which  the  immoveable  is 
situated,  or  if  there  be  none,  then  in  one  of  the  nearest  dis- 
tiicts.  It  must  moreover  be  read  and  posted  up,  in  both 
languageSy  at  the  door  of  the  church  of  the  parish  in  which 
the  immoveable  is  situated,  on  a  Sunday,  immediately  after 
moming  service.     Ibid,  88.  3-4 

[If  there  is  no  church,  then  the  notice  must  be  posted  up 
in  the  registry  oflSce  of  the  locality.] 

9ÙS.  If,  within  the  delay  of  two  months  from  the  last 
insertion  in  the  newspapers,  and  the  reading  and  posting  up 
of  such  notice,  no  person  appears  as  hereinafter  provided,  the 
petitioner  proceeds  as  in  any  other  suit  in  which  the  de- 
fendant  f ails  to  appear  ;  and  upon  proof  that  the  required 
formalities  hâve  been  observed,  the  court  déclares  the  im- 
moveable hypothecated,  and  orders  that  it  be  sold  for  the 
payment  of  the  petitioner's  daim,    Ibid,  8.  5. 
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FoRM  No.  48. 

In  connection  with  article  905. 

Form  of  WrU  for  ihe  sale  of  the  immoveable, 

To  the  Sheriff  of  the  District  of 

Whereas  the  foUowing  notice  hath  been  given  in  confor- 
mity  with  article  903  of  the  Code  of  Civil  Procédure  of 
Lower  Canada  {redte  the  notice)  ;  and  whereas  judgment 
was  rendered  on  the  day  of  ,  ordering 

the  sale  of  the  immoveable  described  in  the  said  notice,  you 
are  hereby  enjoined  to  make  the  ordinary  announcements 
thereof  and  to  sell  the  said  immoveable.  in  order  to  the  pay- 
ment  of  the  said  A.  B.,  of  the  sum  of  and 

taxed  costs,  and  you  shall  make  a  retum  of  this  Writ  and 
of  the  oppositions  which  hâve  been  placed  in  your  hands, 
on  the 

H.  P. 


906.  Service  of  this  judgment  isnotnecessary.  /6id.  8. 15. 

907.  Upon  the  judgment  thus  rendered,  a  writ  issues, 
after  the  expiration  of  fifteen  days,  commanding  the  sheriff 
to  seize  and  sell  the  immoveable  hypothecated,  observing 
the  formalities  required  for  ordinary  seizures  and  sales  of 
immoveables,  saving  the  minutes  of  seizure,  which  are  not 
required.    Ihid,  88,  6-15. 

908.  Any  proprietor,  or  any  holder  entitled  to  exercise 
rights  of  ownership,  may,  at  any  time  bef ore  the  rendering  of 
the  judgment  ordering  the  sale,  enter  an  appearance,  specify- 
îng  his  title  and  the  extent  of  his  right  of  property,  and  at  the 
expiration  of  a  delay  of  two  months^  the  petitioner  is  then 
bound  to  file  in  the  prothonotary's  office  a  demand  against 
the  party  appearing,  for  the  récognition  of  the  hypothec, 
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and  to  serve  it  ùpon  such  party  ;  and  the  same  proceedings 
are  had  upon  such  demand  as  upon  ordinary  suits  for  the 
récognition  of  hypothecs.    Ibid.  88.  7-17. 


FoRM  No.  4». 

In  connection  with  article  908. 

Form  of  Appearance, 

I,  B.  C,  appear  to  answer  to  the  pétition  of  A.  B.,  as  pro- 
prietor  of  the  immoveable  described  in  the  said  pétition,  by 
virtue  of  (state  by  virtue  of  what  tiUe  you  are  jyroprietar, 
and  give  the  date  of  the  Acta  or  Deeds  by  vvHme  of  which 
you  a/re  such  proprietor). 


909.  If  several  persons  appear,  claiming  to  be  owners, 
each  one  in  opposition  to  the  others,  the  petitioner  cannot 
be  prevented  from  proceeding  by  such  opposite  claimants, 
unless  his  application  is  contested  by  one  of  them,  who  must 
previously  establish  an  ostensible  right  of  property,  or 
unless  one  of  them  pays  the  amount  of  his  claim  and  costs. 
Ibid.  88,  8-9. 

910.  In  the  case  of  there  being  opposite  claimants  to  the 
property,  without  any  contestation  of  the  pétition,  the  court 
may,  reserving  its  décision  upon  the  opposite  claims,  grant 
the  prayer  of  the  petitioner,  saving  to  the  parties  appearing, 
and  to  those  who  hâve  not  appeared,  their  claims  up«n  the 
balance  of  the  moneys  levied,  the  distribution  of  which  is 
made  in  the  ordinary  course.    Ibid,  88,  11-12. 

911.  If  one  or  more  known  owners  are  in  possession, 
jointly  with  others  who  are  unknown  or  unôertain,  the 
créditer  may,  in  the  ordinary  manner,  sue  the  knowli  oWners, 
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as  possessing  jointly  with  otbers  unknown,  and  proceed  in 
the  Bame  suit,  in  the  manner  hereinabove  provided,  against 
those  who  are  unknown  or  uncertain,  modifying  the  notice 
which  is  to  be  published,  so  as  to  meet  the  circumstances. — 
IHd.  «.*16. 

33Vict.,c.  16(^4€.).- 

1.  Whenever  land  haa  been  sold,  ander  a  deed  of  sale,  and  the  sel- 
ler is  entitledy  by  reasoD  of  non-payment  of  prioe  or  any  other  cause, 
to  demand  the  dissolution  of  the  sale,  and  the  buyer  has  abandoned 
the  land  and  has  left  it  so  abandoned  during  two  years  or  allonger 
period,  then  the  seller  may  prooeed  in  a  summary  manner  as  herein- 
after  provided  to  recover  baok  the  land  so  sold,  and  re-enter  into  pos- 
session of  the  same. 

2.  A  notice  shall  be  served  upon  the  buyer  stating  that  at  a  time 
and  place  therein  mentioned  the  seller  wiU  apply  to  a  judge  of  the 
Superior  Court  to  recover  back  the  land,  or,  if  the  buyer  cannot  be 
found  within  the  district,  he  may  be  ordered  to  appear  in  the  manuer 
preecribed  by  article  68  of  the  Code  of  Civil  Procédure. 

The  notice  shall  likewise  be  served  upon  any  person  then  in  aotual 
possession  of  the  land. 

3.  The  delay  between  the  service  of  the  notice  and  the  day  on  which 
the  application  is  to  be  made  shall  be  that  prescribed  for  ordinary 
cases  by  article  75  of  the  said  Code,  or  that  given  by  the  said  article 
68,  as  the  case  may  require. 

4.  After  notice  has  been  so  given,  and  at  the  time  and  place  men- 
tioned in  the  notice,  the  seller  may,  by  a  pétition  setting  f orth  the 
faots  of  the  case  and  supported  by  affîdavit,  and  production  of  the 
written  évidence  of  sale,  if  in  his  hands,  apply  to  a  judge  of  the  Su- 
perior Court  to  hâve  the  deed  of  sale  declared  void,  and  to  be  put  in 
possession  of  the  land. 

5.  No  contestation  of  the  said  pétition  shall  be  allowed  except  by 
eounter-affidavits  produced  within  three  days  after  the  presenting  of 
the  pétition. 

6.  After  the  said  delay  of  three  days  the  judge  may,  in  his  discrétion, 
either  reject  the  pétition  or  render  a  judgment  declaring  the  deed  of 
sale  void,  and  authoriadng  the  petitioner  to  take  possession  of  the  land. 
In  the  event  of  the  judgment  rejecting  the  pétition,  it  shall  not  pré- 
judice the  seller  in  any  right  he  may  hâve  by  law  of  bringing  an  action 
in  the  ordinary  manner. 
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7.  No  sach  jadgment  sh&ll  be  rendered  if  at  any  timo  before  the 
^rendering  thereof  the  buyer  or  any  penon  for  him  or  holding  ander 
'faim  shall  hâve  pald  either  to  the  seller  or  intQ  the  office  of  the  pro- 
thouotary  of  the  Superior  Court  the  full  amount  of  any  instalmentA  of 
purchase  money  or  interest  due  in  virtue  of  the  deed  of  sald^  or  shall 
hâve  f ulfilled  every  obligation  entered  into  therein  by  the  failure  to 
fulfil  whioh  the  seller  had  beoome  entitled  to  demand  the  dissolution 
of  the  sale. 

8.  If  the  seller  is  prevented  by  any  person  or  persons  from  taking 
possession  of  the  land  in  virtue  of  the  said  judgment,  he  may  demand 
and  obtain  from  the  prothonotary  of  the  Superior  Court  a  writ  of  pos- 
session to  eject  such  person  or  persons  and  to  place  the  seller  in 
possession,  and  article  550  of  the  Code  ef  Civil  Procédure  shall  apply  to 
such  writ 

9.  The  buyer  may  obtain  a  review  of  the  same  judgment,  and  arti- 
cles 495  to  504  inclusively  of  the  Code  of  Civil  Procédure  shall  apply  to 
such  review, 

10.  AU  documents  forming  part  of  the  proceedings  under  this  Act 
shall  form  part  of  the  records  of  the  Superior  Court 

11.  Article  2148,  2152  and  2163  of  the  Civil  Code  shall  apply  to  the 
registration  of  any  judgment  rendered  under  this  Act;  and  to  the  can* 
celling  of  the  registration  of  any  deed  of  sale  declared  void  by  such 
judgment,  but  article  2154  shall  not  apply  if  under  section  2  of  this 
Act,  the  buyer  has  been  notified  in  the  manner  prescribed  by  article 
68  of  the  Code  of  Civil  Procédure. 

12.  In  construing  and  applying  this  Act  every  buyer  who  having 
ceased  to  occupy  the  land  by  himself  or  by  his  family,  has  either  made 
no  transfer  of  his  rights  in  the  land,  or  has  made  a  transfer  but  has 
not  notified  the  seller  in  writing  of  such  transfer,  shall  be  deemed  to 
hâve  abandoned  the  land  ;  and  no  actual  possession  of  the  land  by  any 
person  shall  be  deemed  to  be  a  notice  of  any  such  transfer. 

13.  The  words  **  deed  of  sale  "  in  this  Act  shall  mean  and  include 
not  only  any  deed  of  sale  but  also  any  promise  of  sale  or  contract  in 
the  nature  of  a  promise  of  sale  followed  by  tradition  and  actual 
possession. 
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CHAPTER    THIRD. 

OF  THE  PARTITION   OF   TOWNSHIP  LANDS    HELD   IN   COMMON. 

013.  Âny  peçson  seized  as  tenant  in  common  of  lands  in 
townships  originally  granted,  by  letters-patent  under  the 
great  seal  of  the  Province  of  Lower  Canada,  to  the  grantees 
therein  named  as  tenants  in  common,  may  demand  a  parti- 
tion thereof  according  to  the  ordinary  form  of  law. 

Such  demand  may  be  made  by  pétition,  without  the  for- 
mality  of  a  writ  of  summons.     C.  S.  L.  C,  c.  14,  s.  1. 

•13.  The  pétition  must  be  presented  to  the  Superior 
Court  in  the  district  in  which  the  lands  are  situated.     Ihid, 

8.5. 

914.  Upon  proof  of  the  petitioner's  right  of  property,  the 
court  may  order  that  his  co-tenants  shall  appear  on  a  certain 
day  in  term.  but  not  before  the  expiration  of  one  year  f rom 
the  date  of  such  order,  to  answer  such  demand  in  partition  ; 
that  such  order  shall  be  posted  up  in  some  frequented  place 
in  the  township  in  which  such  lands  are  situated,  or,  if  there 
is  no  such  frequented  place,  then  in  some  frequented  pface 
in  the  next  adjoining  township,  six  months  at  least  before 
the  day  fixed  for  the  appearance  of  the  parties  interested  ; 
and  that  such  order  be  published  in  the  Canada  Oazette'* 
once  a  week  during  the  said  period  of  six  months  before  the 
day  fixed  for  the  appearance.     Ihid,  s,  2. 

•Itl.  The  co-tenants  thus  notified  to  make  their  claims 
must  do  so  by  an  ordinary  intervention  ;  and  the  grounds 
they  may  hâve  to  urge  against  the  pétition  for  partition 
must  be  pleaded,  and  ail  issues  in  the  case  must  be  joined  in 
the  same  manner  as  upon  ordinary  suits  in  partition.  Jbid. 
«.3. 

♦  Now  "  The  Québec  Officiai  Gazette."    31  Vict.  c  18,  s.  4.  (Que.) 
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•16.  The  judgment  ordering  the  partition  is  binding  not 
only  upon  the  parties  who  hâve  appeared  but  upon  those 
who  hâve  made  default.    Ibid,  8.  4. 

917.  With  the  consent  of  the  parties  in  the  case,  the 
court  may,  at  any  tirae  before  final  judgment,  refer  the 
matters  in  dispute  as  well  as  the  partition  itself  to  be  de- 
cided  and  finally  determined  by  three  arbitrators,  one  of 
whom  is  named  by  the  petitioner,  anotber  by  the  interven- 
ing  co-tenants,  and  the  third  by  the  court. 

The  proceedings  of  the  arbitrators  must  be  had  in  such 
place  in  the  township  or  parish  in  which  the  lands  are  situ- 
ate,  as  they  or  any  two  of  them  may  appoint  ;  they  may  ex- 
amine the  witnesses,  or  the  parties,  who  may  be  swom  before 
a  judge,  the  prothonotary,  a  commissioner  of  the  Superior 
Court,  or  a  justice  of  the  peace,  and  the  award  of  such  arbi- 
trators, or  of  any  two  of  them,  is  final.    Ibid.  s,  5. 

•18.  The  court,  as  in  ail  other  suits,  awards  costs  accord- 
ing  to  its  discrétion.    Ibid.  s,  7. 


GHAPTER    FOURTH. 

OF  COMPULSORY   PARTmON   AND  LICnATION. 

•Ift  When  coheirs  or  coproprietors  cannot  agrée  upon  a 
partition  of  their  common  property,  the  action  at  law  to  ob- 
tain  such  partition  belongs  to  the  one  who  is  first  to  institute 
it.     1  Pig.  762  ;  2  do.  414  ;  C,  P.  C,  966-7. 

1.  In  an  action  in  licitation  of  an  immoveable  property  held  par 
indivis  by  the  parties — Eeldy  that  such  an  action  always  contains 
a  demand  of  partition,  and  in  such  action  the  parties,  plaintiff  and 
défendant,  are  in  the  same  relative  positions,  eaoh  party  being  at  the 
same  time  plaintiff  and  défendant.  BoavoeU  v.  Lhyd  et  al,  12  L.  C. 
R.  447,  S.  C.  1862. 
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2.  And  the  caiMe  of  action  in  suoh  oaie  is  the  joint  ownenJhip  par 
indiviêy  and  not  the  alleged  indivisibility  of  the  property  itself .     Ib. 

3.  On  démarrer  to  an  action  for  a  spécifie  anm  aa  the  prooeeda  of  a 
oommunity  between  the  plaintiff  and  hia  late  wife — HMy  that  the  ac- 
tion fihoold  be  one  of  partage.  Dupuis  y.  DupuiSy  6  L.  0.  R.  475,  S. 
C.  1854. 

990.  Ail  the  coheirs  orcoproprietors  mustbe  parties  in  the 
suit  for  a  partition,  without  préjudice  to  the  provisions  of 
the  preceding  chapter. 

1.  In  an  action  in  partition  of  a  saooesaion  ail  the  oo-heirs  muât  be 
parties  to  the  suit  either  as  plaintifis  or  def codants.  Laverdière  y. 
Laverdière,  1  Rey.  de  Lëg.  347,  K.  B.  1816. 

931.  A  spécial  tutor  must  be  named  to  each  minor  whose 
interests  are  opposed  to  those  of  any  other  minor.  C.  P.  0. 
968;  C.  a  Suc.  97. 

999.  The  court,  before  rendering  judgment  upon  the  suit 
for  partition,  orders  that  the  immoveables  shall  be  viewed 
and  valued  by  experts  appointed  according  to  the  ordinary 
mies  ;  in  order  to  ascertain  whether  the  whole  of  the  im- 
moveables can  be  conveniently  divided,  and,  in  such  case, 
to  form  the  shares  according  to  the  provisions  of  articles 
702,  703  and  704,  in  the  «vil  Code.  2  Pig.  420-442  ;  C, 
P.  a  970-1. 

998.  If  ail  the  parties  hâve  attained  fuU  âge  they  may 
agrée  upon  one  expert.     Ç.  P.  C,  971. 

994.  The  same  proceedings  are  had  upon  the  report  of 
such  expert  as  upon  any  other  report  of  experts.  2  Pig^ 
443  et  eeq.,  C.  P.  C.  971. 

99ff.  Af ter  the  report  of  the  experts  has  been  homolo- 
gated,  the  court  sends  the  parties  before  the  prothonotary 
or  aome  other  person,  to  proceedwith  the  allotment  of  shares,. 
minutes  of  which  are  taken.    2  Pig,  444  ;  C.  P.  C.  975-982.. 
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996.  If  the  suit  is  for  an  account  and  a  partition,  the  lots 
are  not  formed  until  affcer  the  accounts,  the  retums,  the 
formation  of  the  mass,  and  the  pretakings  hâve  been  deter- 
mined  by  a  practitioner,  who  is  named  by  the  parties  or  by 
the  court,  and  whose  report  must  also  be  homologated.  2 
Pig,  443  ;  G.  P.  C.  976. 

097.  When  immoveables  cannot  be  advantageously  di- 
vided,or  when  there  are  not  as  many  lots  of  land  ascoparti- 
tioners,  the  court  may  order  that  such  immoveables  be  put 
up  to  public  auction  and  sold  by  way  of  licitation.  2  Pig. 
416-7,  421  ;  Poth.  Société,  170-1,  194. 

1.  The  court  will  Dot  order  a  sale  by  licitation  if  a  partition  can  be 
as  adyantageously  made.  Bidégaré  v.  Dtihamd  et  al.  2  Rev  de  Lég. 
441,  K.  B.  1820. 

998.  Rules  conceming  voluntary  licitation  are  contained 
in  the  third  part  of  this  code.  The  provisions  of  this  chap- 
ter  apply  to  licitations  judicially  ordered  upon  actions  for 
partition. 

099.  When  the  oourt  bas  ordered  a  licitation,  the  plain- 
tiff  must  cause  an  advertisement  to  be  published  three  times 
in  the  space  of  four  months  in  the  Canada^  Gazette,  in  the 
French  and  English  languages,  stating  that  the  immovea- 
bles therein  designated,  will  be  put  up  to  auction  and 
«kdjudged  to  the  highest  and  last  bidder,  at  the  sitting  of  the 
Superior  Court  next  after  the  e?:piration  of  four  months 
from  the  first  insertion  of  such  notice,  subject  to  the  condi- 
tions mentioned  in  the  list  of  charges,  and  giving  notice  that 
aJl  oppositions  to  the  sale  must  be  filed  at  least  fifteen  days 
bef ore  the  day  fixed  for  the  sale,  and  that  ail  oppositions  for 
payment  must  be  filed  within  six  days  after  the  adjudica- 
tion, on  pain  of  being  foreclosed.  G,  S.  L,  G.  c.  48,  s,  3,  and 
ScheâAjdeF. 

*  Now  <*  The  Québec  Officiai  Gazette,"  31  V,  c,  13,  «.  4  (Que.). 
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FORM  No.  51 

In  connection  with  article  929. 

Lower  Canada,)  Licitation. 

Distnct  01      ) 

Public  notice  is  hereby  given  that  iinder  and  by  virtue  of 
a  judgment  of  the  Superior  Court  sitting  at  ,  in  the 

District  of  ,  on  the  day  of  ,  one  thousand 

eight  hundred  and  ,  in  a  cause  in  which  A.  B.,  (des* 

cription  at  length)  is  plaintiff  and  C.  D.  (description  at 
lengih)  is  défendant,  ordering  the  licitation  of  certain  im- 
moveables  described  as  f ollows,  to  wit  :  Qiere  i/nsert  the  dee- 
oription  of  the  property  to  be  sold)  the  property  above  des- 
cribed will  be  put  up  to  auction  and  adjudged  to  the  last  and 
highest  bidder  on  the  day  of  next,  sitting  the 

Cîourt,  in  the  Court  Room  of  the  Court  House  in  the  said 
city  (or  town)  of  subject  to  the  charges,  clauses  and 

conditions  contained  in  the  list  of  charges,  deposited  in  the 
Office  of  the  Prothonotary  of  the  said  Court  ;  and  any  oppo- 
sition to  annul,  to  secure  charges,  or  to  withdraw,  to  be  mado 
to  the  said  licitation,  must  be  filed  in  the  Office  of  the  Pro- 
thonotary  of  the  said  Court  fif  teen  days  at  least  bef  ore  the 
day  fixed  as  aforesaid  for  the  sale  and  adjudication,  and 
oppositions  for  payment  must  be  filed  within  the  six  days 
next  after  the  adjudication,  and  failing  the  parties  to  file 
such  oppositions  within  the  delays  hereby  limited,  they  will 
be  foreclosed  from  so  doing. 


The  notice  must  aLso  be  read  and  published  on  the 
third  Sunday  before  the  day  on  which  the  licitation  is  to 
take  place,  at  the  door  of  the  church  of  the  parish  in  which 
,the  immoveables  are  situated,  and  if  there  is  no  church  or 
if  the  immoveables  are  not  situated  within  the  limits  of  a 
parish,  then  at  the  most  frequented  place  in  the  locality» 
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and  a  copy  of  such  notice  must  be  posted  up  at  the  place 
where  such  publication  is  made.  Ibid,  se.  2-3;  27-28  V.  c. 
89,8.  1. 

•31.  [If  the  plaintiff  fails  to  proceed  with  the  publication 
of  such  notice  within  fifteen  days  from  the  judgment  of  lici- 
tation,  any  other  party  may  do  so,  and  the  first  who  takes 
such  proceedings  has  the  préférence,  and  has  alone  the  right 
to  be  paid  the  costs  of  the  licitation.] 

9S3.  Oppositions  to  secure  charges,  to  withdraw,  or  to 
annul,  in  respect  of  immoveables  which  are  to  be  sold  by 
licitation,  cannot  be  received  after  the  fifteenth  day  previ- 
ous  to  the  day  fixed  for  the  licitation  ;  if  they  are  filed  after 
that  period  the  right  of  the  opposant  is  converted  into  an 
opposition  for  payment  out  of  the  price  of  the  immoveables. 
a  8,  L  a  c.  48,  8.  6. 

033.  If  any  opposition  to  secure  charges,  to  withdraw, 
or  to  annul  [or  any  other  proceeding  incidental  to  the  lici- 
tation], cannot  be  decided  before  the  day  fixed  for  sale,  the 
licitation  is  suspended,  and,  when  rendering  judgment  upon 
such  opposition  or  proceeding,  the  court  may,  if  necessary, 
fix  another  day  upon  which  the  sale  may  be  proceeded  with, 
afber  the  parties  hâve  caused  another  notice,  in  the  same 
f orm  as  the  first  in  so  fiir  as  it  can  apply,  to  be  published  in 
the  Canada  Gazette,*  at  least  three  weeks  before  the  day 
thus  fiied.     Ibid.  8.  7. 

034.  Bids  may  be  made  in  writing  at  the  prothonotary  s 
office,  in  the  same  manner  as  in  cases  of  sale  of  immoveables 
by  the  sheriff,  and  on  the  day  appointed  bids  are  received 
at  the  prothonotary's  office,  but  the  adjudication  is  com- 
pleted  before  the  court,  and  minutes  are  drawn  up  of  such 
bids  and  adjudication.     Ibid.  s.  2  ;  27-28  F.  c.  39,  «.  1. 

Strangers  are  in  ail  cases  admitted  to  bid. 

♦  Now  "  The  Québec  Officiai  Gaeette."  31  V.  c.  13,  s.  4  {Que.) 
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9Sff.  The  adjudication  is  made  in  accordance  with  the 
conditions  contained  in  the  list  of  charges,  which  must  hâve 
been  approved  by  the  court  or  judge,  after  hearing  the  par- 
ties, and  must  hâve  been  filed  in  the  prothonotary's  office  at 
least  [thirty  days]  before  the  day  fixed  for  the  sale,  C.  S. 
L  a  c.  48,  8.  8. 

After  the  adjudication  is  completed,  and  the  purchaser 
has  complied  with  the  conditions  by  paying  the  moneys 
which  are  to  be  deposited  in  court,  the  prothonotary  must 
prépare  a  deed  of  sale  which  must  be  drawn  similarly  to  a 
sheriflfs  deed  in  so  far  as  the  provisions  of  article  689  are 
applicable. 

See  Form  36,  arUe,  under  art.  700. 

1.  The  Court  cannot  alter  the  conditions  of  the  sale  after  lioitation, 
and  thereby  change  the  position  of  the  purchaser.  CoTnte  db  Archam- 
bavlt  c&  vir,  8  R  L.  102,  Q.  B.  1876. 

2.  Where  the  conditions  of  sale  require  that  the  purchase-money  be 
deposited  in  the  hands  of  the  protHonotary,  the  Court  cannot  auth- 
orize  the  rétention  thereof  by  one  of  the  parties  to  the  cause  who  has 
been  dedared  adjudicataire,  and  who  is  apparently  entitled  to  receive 
the  money  eventually,  even  on  giving  good  security.  Stansfield  é  vir 
V.  Stansfidd  9  L.  C.  J.  103,  S.  C.  1864. 

936.  The  adjudication,  after  the  observance  of  the  for- 
malities  above  prescribed  ,  transfers  the  property  with  its 
active  and  passive  servitudes,  has  the  same  effects  as  a 
sherifTs  sale,  and  discharges  the  property  in  the  same  man- 
ner  from  such  other  charges,  privilèges  and  hypothecs,  as  are 
not  mentioned  in  the  list  of  charges.    Ibid,  8, 5. 

1.  An  error  as  to  the  contents  of  an  immoveable  in  a  judgment  or- 
dering  a  partition  is  not  a  cause  of  nuility,  and  such  error  may  be 
rectified  in  appeal  by  a  judgment  of  that  court  with  costs  against  the 
appellant.     Pdoquin  et  al,  é  Bmmet  étal,,  3  B.  L.   386,  Q.  B.  1871. 

2.  The  purchaser  of  an  immoveable  sold  by  licitation  in  open  court, 
cannot  obtain  possession  of  it  without  the  interrention  of  the  Court 
which  ordered  the  sale,  if  this  possession  is  refused  him  by  the  oocu- 


Digitized  by 


Google 


480  COMPULSORY  PARTITION  AND  LICITATION,  ARTS.  936-940. 

pant,  notwithstanding  that  the  latter  was  a  party  to  tho  suit.     Uns  de 
MilUUe,  9  R.  L.  66,  Q.  B.  1876. 

See  arts.  706  et  aeq.  arUe,  for  effects  of  a  SherifTs  sale. 

037.  The  price  of  the  adjudication  must  be  paid  accord- 
ing  to  the  conditions  of  the  sale,  and  unless  otherwise  pro- 
vided,  into  the  hands  of  the  prothonotary,  saving  the  pur- 
chaser's  right  to  retain  the  moneys  on  giving  security,  as  in 
the  case  of  a  sherifiTs  sale  ;  and  the  purchaser  failing  to  pay 
such  price  is  subject  to  the  same  penalties  and  liabilities  as 
the  false  bidder  upon  immoveables  sold  in  exécution.  Ibid. 
«8.  8,  9  ;  c.  85,  88.  12,  13. 

038.  Ail  oppositions  or  claims  for  payment  out  of  the 
proceeds  of  the  licitation  must  be  tiled  in  the  prothonotary*s 
office  within  six  days  after  the  adjudication,  after  which 
period  they  cannot  be  received,  except  by  order  of  the 
court  and  upon  such  conditions  as  it  may  impose.  C.  S.  L, 
C.,c.  48,8.  10. 

030.  The  distribution  of  the  purchase  money  is  subject 
to  the  same  formalities  as  in  cases  of  confirmation  of  title, 
and  of  exécution  against  immoveables,  and  the  party  prose- 
cuting  the  licitation  is  bound  to  obtain  the  certificate  of 
registered  hypothecs  which  is  necessary  for  that  purpose 
Ihid.  8.  38. 

040.  If  any  immoveable  is  situated  partly  in  one  district 
and  partly  in  another,  its  licitation  as  a  whole  may  be  de- 
manded  and  may  be  ordered  in  either  district,  if  the  juris- 
diction  in  such  case  is  not  assigned  by  law  to  a  particular 
court.    Ihid,  8.  11  ;  c.  82,  8.  27.      ^ 
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CHAPTER  FIFTH. 

OP   ACTIONS   OF   BOUNDARY,    OR    TO  VERIFY  OR  RECTIFY 
ANCIENT  BOUNDARIES. 

941.  Whenever  two  contiguous  lands  hâve  never  been 
bounded,  or  the  boundaries,  bave  disappeared,  or  tbe  fonces 
or  boundary  works  bave  been  wrongly  placed,  and  one  of 
the  neighbours  refuses  to  agrée  upon  a  surveyor  to  déter- 
mine the  boundaries,  or  to  verify  or  to  rectify  the  division 
Une,  as  the  case  may  be,  the  other  party  may  bring  an  action 
against  him  to  compel  him  to  do  so. 

L  In  an  action  et»  homagH  if  the  défendant  pleads,  as  he  may,  that 
he  holds  the  land  whioh  is  in  his  possession  in  right  of  another,  he 
mnst  set  forth  in  his  exception  the  name  and  résidence  of  the  person 
from  whom  he  holds.  FortUr  é  Bevnhardt^  8  Bey.  de  L6g.  70,  Q.  B. 
1818. 

2.  The  défendant  in  an  action  en  bornage  cannot  be  condemned  to 
compel  his  neighbour  to  borner  with  him,  and  conclusions  to  that 
effect  will  be  held  bad  on  demurrer.  Fradet  y.  Labrequef  8  L.  0.  R. 
218,  S.  0.  1858. 

3.  Where  no  boundary  Une  exists  an  action  en  bornage  shonld  be 
>bronght  by  him  upon  whom  the^encroachment  is  made,  and  not  a  peti- 

toiy  action.     Oraham  v.  KempUy^  16  L.  0.  J.  56,  S.  C.  R.  1871. 

943.  If  the  parties  do  not  agrée,  the  court  names  a  swom 
surveyor,  whom  it  charges  with  making  a  plan  of  the  locality, 
shewing  the  respective  pretensions  of  the  parties,  and  with 
making  such  other  opérations  as  it  may  deem  necessary. 

1.  A  suryeyor  cannot  preyent  the  opening  of  his  report  until  a  sum 
he  chooses  to  name  has  been  paid.  Décary  y.  Poirier ,  21  L.O.  J.  27>  S. 
0.  1877.  1  Légal  News  211. 

2.  The  suryeyor  need  not  certify  that  the  parties  had  signed  or  had 
been  requestedto  sign.     Boujfard  y.Nadeau,  8  R.L.  821,  Q.B.  1876. 

8.  Suryeyors  must  be  swom  bef ore  they  can  act  under  an  order  of 
the  Court.     Melancon  y.  V&nne,  5  R.L.  185  S.  0.  R.  1872. 
31 
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4.  If  not  Bwom,  their  report  will  be  set  aside  thougb  the  mie  ap- 
pointÎDg  them  does  not  order  that  they  be  swom.  Aitchison  y.  Mor- 
mon,  1  L.  0.  L.  J.  112,  S.  0. 1866. 

943.  The  surveyor  thus  named  is  bound,  under  his  oath 
of  office,  to  proceed  in  the  same  manner  as  experts. 

944.  If  the  parties  désire  it,  more  than  one  surveyor  may 
be  appointed. 

945.  The  fixing  of  bounds,  the  verifying  of  ancient 
boondaries,  or  rectifying  of  division  linas,  is  ordered  in  con- 
f  ormity  with  the  nghts  and  titles  of  the  parties,  and  is  done 
by  the  person  named  by  the  court,  who  proceeds  in  accord- 
ance  with  the  judgment,  and  if  necessary,  places  boundary 
marks  in  présence  of  witnesses,  in  accordance  with  the  pro- 
visions contained  in  chapter  77  of  the  Consolidated  Statut 
of  Canada,  and  must  draw  up  a  statement  of  his  opérations, 
and  retum  the  original  of  such  statement  to  the  court. 


CHAPTER   SIXTH. 

OF  POSSESSORY  ACTIONS. 


940.  The  possessor  of  any  immoveable  or  real  right,  other 
than  a  farmer  on  shares,  or  a  holder  by  sufferance,  who  is 
disturbed  in  his  possession,  may  bring  an  action  on  distur- 
bance  against  the  person  who  prevents  his  enjoyment^  in 
order  to  put  an  end  to  the  disturbance  and  to  be  maintained 
in  his  possession. 

The  action  for  repossession  may  be  brought  by  any  per- 
son who  has  had  possession  of  an  immoveable  or  real  right 
for  a  year  and  a  day^  against  any  person  who  has  forcibly 
dispossessed  him. 
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1.  In  an  action  en  réintegrande  to  reoover  possession  of  a  lot  of  land 
from  wliich  the  plaintiff  alleged  he  had  been  forcibly  ejeoted  by  the 
défendant,  and  for  damages — Held,  that  an  allégation  of  possession  by 
the  plaintififis  sufficient  to  maintain  such  action  without  alleging  an 
annnal  possession.  StuaH  y.  La/ngley  et  al,,  1  L.  C.  R.  338,  S.  C. 
1851. 

2.  And  where  the  conclusions  contain  ail  that  is  neoessary  for  an  ac- 
tion en  complainte,  the  action  must  be  maintained.  Doyon  y.  The  Cor- 
poration ofthe  Parish  of  St.  Joseph,  17  L.O.  J.  193,  Q.  B.  1873. . 

3.  In  an  action  en  complainte,  possession  for  a  year  and  a  day  anté- 
cédent to  the  day  on  which  the  trespass  was  committed  must  be  al- 
leged in  the  déclaration.  Jowrdain  y.  Vigoreux,  3  Rey.  de  Lég.  39, 
K  B.  1809. 

4.  The  procédure  preocribed  by  the  Ordinance  of  1667  is  still  in  force 
with  regard  to  actions  en  complainte,  by  a  proprietor  who  is  troubled 
in  his  possession  by  the  construction  of  works  in  Iraud  of  his  rights, 
but  the  Ordinance  has  only  in  yiew  a  final  judgment  and  not  a  proyi- 
sîonal  remedy.    €fira/rd  y.  Bélanger  et  al.,  17  L.  C.  J.  36,  S.  0.  1873. 

6.  But  when  the  possession  is  disputed  and  the  trouble  denied,  the 
action  dégénérâtes  into  a  simple  action  of  damages  which  foUows  the 
ordinary  procédure.  Oirard  y.  jB^n^er  et  o^.,  17  L.  C.  J.  36,  S.  0. 
1873. 

6.  Held,  reyersing  the  judgment  of  the  Court  of  Reyiew,  that  the 
possession  of  a  year  and  a  day  must  immediately  précède  the  trorible 
complained  of,  and  must  be  continuons  and  decided  ;  and  that  carry- 
ing  away  wood  already  eut  is  not  a  trouble  de  fait  sufficient  to  found  an 
action  en  complainte.  OuiUemette  y.  Larochelle,  2  L.  C.  L.  J.  111,  Q. 
B.  1866. 

947.  Possessory  actions  must  be  brought  within  a  year 
from  tlïe  disturbance. 

948.  Saving  the  provisions  of  article  1110,  actions  on 
disturbance,  or  for  repossession,  cannot  be  joined  with  the 
petitory  claim,  nor  can  the  latter  be  brought  until  the  action 
on  disturbance  or  for  repossession  bas  been  terminated,  and 
the  condemnation  has  been  satisfied  and  executed.  Never- 
theless,  if  the  party  who  has  obtained  judgment  is  in  default 
with  regard  to  the  taxation,  of  the  costs  and  the  liquidation 
of  the  damages,  the  other  party  may  bring  his  petitory 
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action,  on  giving  security  that  he  will  satisfy  such  condem- 
nation. 

See  arts.  15  and  120  ante. 


CHAPTER    SEVENTH. 

OF  DISCHARGE  FROM  HYPOTHECS,  OR  CONFIRMATION  OF  TITLB. 

949.  Any  person  who  has  acquîred  immoveable  property 
by  purchase,  exchange,  or  other  title  of  a  nature  to  transfer 
ownership,  may  free  such  property  from  any  hypothecs  with 
which  it  is  charged  by  obtaining  a  confirmation  of  his  title 
according  to  the  formalities  hereinafter  prescribed.  C,  8. 
L.  C,  c.  36,  «.  1. 

930.  Such  person  must  lodge  the  title  which  he  seeks  to 
hâve  confirmed  in  the  office  of  the  prothonotary  of  the  Su- 
perior  Court,  in  the  district  where  the  immoveable  is  situ- 
ated  or  in  which  the  confirmation  of  title  must  be  obatined, 
and  obtain  from  the  prothonotary  a  notice  mentioning  that 
the  deed  has  been  so  lodged,  containing  a  désignation  of  the 
deed  and  of  the  parties  thereto,  a  description  of  the  immove- 
able, the  date  at  which  the  application  for  confirmation  will 
be  presented  to  the  court,  an  indication  of  the  persons  who 
possessed  the  immoveables  during  the  three  years  next  be- 
fore  such  notice,  and  calling  upon  ail  creditors  who  claim  to 
hâve  any  privilège  or  hypothec  upon  the  immoveable  to  file 
their  oppositions  at  least  eight  days  bef ore  the  day  fixed  for 
presenting  the  application.     Ibid.  88.  2-4. 

If  the  deed  comprises  immoveables  situated  in  différent 
districts,  an  application  for  confirmation  of  title  should  be 
made  in  each  district,  for  such  immoveables  as  are  situated 
therein. 

When  the  immoveable  is  situated  partly  in  one  district 
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and  partly  in  another,  the  proceedings  may  be  had  in  either 
district,  and  avail  for  the  whole  of  the  immoveable.     Ibid, 

8.5. 


FoRM  No.  «O. 

In  connection  with  article  950. 

Public  Notice  is  hereby  given  that  there  has  been  lodged 
in  the  office  of  the  prothonotary  of  the  Superior  Court,  in 
the  district  of  ,  a  (Deed)  made  and  executed 

bef  ore  A.  B.  and  colleague,  notariés  public,  on  the 
day  of  ,  between  C.  D.  of  ,  of  the 

one  part  ;  and  E.  F.  of  ,  of  the  other  part  ;  be- 

ing  a  (sale)  by  the  said  0.  D.  to  the  said  E.  F.,  of  (a  lot  or 
parcd  of  Icmd)  situate,  &c.,  and  possessed  by 
as  proprietor,  for  the  three  years  now  last  past  ;  And  ail 
peisons  who  hâve  or  claim  to  hâve  any  privilège  or  hypo- 
thec  under  any  title  or  by  any  means  whatsoever  in  or 
upon  the  said  (lot  of  land),  immediately  previous  to  and  at 
the  time  the  same  were  acquired  by  the  said  C.  D.  are 
hereby  notified  that  application  will  be  made  to  the  said 
court  on  ,  the  day  of  , 

for  a  judgment  of  confirmation,  and  that  uniess  their  claims 
are  such  as  the  Begistrar  is  bound  by  the  provisions  of 
chapter  thirty-six  of  the  Consolidated  Statutes  for  Lower 
Canada,  to  include  in  his  certificate  to  be  filed  in  this  case 
under  the  said  Act,  they  are  hereby  required  to  signify  in 
writing  their  oppositions,  and  file  the  same  in  the  office  of 
the  said  prothonotary  eight  days  at  least  before  the  said 
day,  in  default  of  which  they  will  be  for  ever  precluded 
from  the  right  of  so  doing. 


Aff  L  The  notice  must  be  in  French  and  in  English,  and 
be  inserted  three  times  in  the  course  of  four  months  in  the 
Ccmada  Gazette*    Ibid.  s.  2,  §  2. 

*  Now  "  The  Québec  Officiai  Gazette,"  31 V.  c.  13,  s.  4.  (Qui.) 
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999.  The  notice  must  be  publicly  and  audibly  read,  on 
the  third  Sunday  before  the  day  on  which  the  application  is 
to  be  presented,  at  the  door  of  the  c^urch  of  the  parish  or 
place  where  the  immoveable  is  situated,  or,  if  there  is  no 
church,  at  the  most  frequented  place  in  the  locality,  and 
must  be  posted  up  at  the  place  where  such  publication  is 
made.    Ibid.  ê.  '2,  §  2  ;— 27-28  Vict.  39,  s.  2. 

35Vict.  C.6,  (^.).- 

19.  Article  952  is  amended  by  adding  afier  the  word  '*  third  "  in  the 
second  line,  the  words  '*  or  fourth.** 

9ff3.  In  the  case  of  immoveables  by  fiction  of  law,  the 
proceedings  are  had  in  the  district  where  the  vendor  or  as- 
signor  had  his  domicile  during  the  three  years  next  preced- 
ing  the  exécution  of  the  deed  to  be  confinned,  or  if  during 
that  period  he  had  his  domicile  in  more  districts  than  one, 
then  in  the  district  in  which  he  is  actually  domiciled,  giving 
the  same  notice  in  the  other  districts  in  which  he  wtus  domi- 
ciled  during  such  three  years.     C.  8,  L.  G.  c.  36,  8.  3. 

954.  Upon  the  day  mentioned  in  the  notice,  the  appli- 
cant  is  bound  to  présent  his  application  for  confirmation  to 
the  court,  together  with  certificates  of  the  publication  and 
posting  up  required,  and  copies  of  the  Canada  Oazette,* 
containing  the  advertisement. 

955.  The  applicant  must,  moreover,  file  with  his  appli- 
cation a  certificate  f  rom  the  registrar  or  registrars  within 
whose  divisions  the  immoveable  is  or  was  situated,  mention- 
ing  ail  hypothecs  not  apparently  extinguished,  registered 
previously  to  the  registration  of  the  deed  of  which  ratifica- 
tion is  applied  for.] 

The  certificate  must  mention  ail  hypothecs  registered 
against  the  immoveable  itself,  whenever  hypothecs  shall  be 
80  registered,  when  the  plan  and  book  of  référence  will  be 
in  force  in  the  registration  division  ;  ail  hypothecs  regis- 
tered against  any  person  who  was  owner  of  the  land  at  any 
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time  during  the  ten  years  immediately  preceding  the  date 
of  the  registration  of  the  deed  sought  to  be  confirmed  ;  and 
ail  previous  hypothecs  the  registration  of  which  has  been 
renewed  during  that  period. 

Such  certificate  must  also  state  the  date  of  the  deed  regis- 
tered  as  creating  or  giving  rise  to  such  hypothec,  the  date 
of  its  registration,  the  names,  occupation  and  résidence  of 
the  ereditor,  the  name  of  the  notary  or  notariés  bef  ore  whom 
it  was  passed,  if  it  is  notarial,  and  must  mention  any  partial 
discharge  registered,  and  the  sum  which  appears  to  be  dae, 
in  principal  and  interest,  and,  in  the  case  of  renewed  regis- 
tration, such  certificate  must  also  mention  the  registration 
which  is  thus  renewed,  and  the  registrar  is  not  bound  to  ex- 
tend  his  searches  beyond  the  date  of  a  sheriffs  title,  a  sale 
in  bankruptcy,  a  judgment  of  confirmation,  or  any  other 
deed  of  a  judicial  sale  having  the  efiect  of  a  sherifiTs  sale» 
which  has  been  registered,  except  for  such  hypothecs  as  are 
not  discharged  by  such  deed 

If  there  are  no  hypothecs  registered,  or  if,  by  the  registiy 
books,  ail  the  hypothecs  appear  to  hâve  been  discharged,  the 
registrar  must  state  the  fact  accordingly  in  his  certificate. 
a  8,  L.  a  c.  36,  »8.  7, 10  ;  26  F.  c.  11,  s.  4  ;  27-28  F.  c.  40.  «.  1. 
See  Form  36,  ante,  under  Art.  700. 

!KI«.  The  provisions  of  articles  701,  702  and  703  apply 
also  to  the  certificate  mentioned  in  the  preceding  article. 

9S7.  Ail  hypothecary  credîtors,  whose  rights  are  not 
made  known  by  the  deed  of  which  confirmation  is  sought^ 
or  by  the  r^istrar's  certificate,  are  bound,  on  pain  of  being 
forecloeed  from  doing  so,  to  file  their  oppositions  on  or  be- 
fore  the  eighth  day  next  preceding  the  day  fixed  for  present- 
ing  the  application.     C.  S.  L.  C.  c.  36,  «s.  15, 16. 

1.  A  petiiioner  for  judgment  of  confirmation  bound  himaelf  by  his 
deed  of  acquisition  to  pay  a  Bum  of  money  to  a  baiUeur  defonds^  who 
filed  opposition  for  the  amount — Held,  that  the  opposition  wonld  be 
admitted  but  without  costs.  Lenoir  exp.  à;  Lamothe  et  al,,  10  L.  0.  R. 
451  &  3  L.  0.  J.  303,  S.  C.  1869. 
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•ffS.  No  opposition  is,  however,  neoessary  for  th©  pré- 
servation of  the  principal  of  rents  created  in  place  of  seign- 
iorial  rîghts.    Ibid.  88.  17,  18  ;  26  V.  c.  11,  «.  2. 

The  provisions  of  articles  719  and  721  apply  also  to  pro- 
oeedings  to  obtain  confirmation  of  title. 

9S9.  During  tbe  four  months  prescribed  for  the  publica- 
tion of  the  notice  of  an  application  for  confirmation  of  title, 
any  creditor  of  the  vendor  or  assignor  or  of  his  authors,  may 
appear  at  the  prothonotary's  office  and  bid  an  increase  over 
the  sum,  price,  or  other  considération  or  value,  if  any,  men- 
tioned  in  the  title,  and  hâve  his  bid  received,  provided  the 
increase  be  equal  to  at  least  one-tenth  of  the  whole  price, 
sum  or  other  considération,  and  the  bidder  offers,  besides,  to 
refund  to  the  applicant  ail  his  costs  and  lawfiil  disburse- 
ments,  giving  him  security  to  that  eflect  in  the  ordinaiy 
manner,  or  depositing  for  that  purpose  a  sufficient  sum,  ac- 
cording  to  the  discrétion  of  the  court  orjudge,re8erving  the 
subséquent  completion  of  the  précise  amount.  C.  S.  L,  C,  c. 
86,  8.  11. 

1.  Oreditora  who  hâve  tendered  an  oyerbid,  need  not  acoompany 
■ach  bid  with  a  deposit,  nor  îb  it  necessary  that  they  should  give  notioe 
of  putting  in  security,  nor  need  the  Bureties  of  such  parties  jnstify 
that  they  are  owners  of  immoveable  property,  nor  need  their  bonds 
oontain  a  description  of  immoveable  property  to  be  spedally  hypothe- 
cated  ;  but  the  creditor  will  not  be  declared  the  purchaser  until  he  has 
required  the  original  purchaser  to  dedare  whether  he  will  retain  the 
property  at  the  price  offered,  and  paid  the  purchase  money,  nor  will 
the  original  purchaser  be  allowed  to  retain  the  property  unless  he  pays 
the  whole  of  the  price,  and  in  default  of  his  doing  so,  the  creditor  ^o 
bas  made  the  overbid  will  be  allowed  to  deposit  the  priée  and  beoome 
ihe  purchaser.  Buston  Exp,  t.  Tht  Québec  Building  Sodeiiy,  3  L.  C.  B. 
297,  S.  C.  1853. 


Any  other  creditor  of  the  vendor  or  assignor  may, 
in  like  manner,  and  under  the  same  conditions,  outbid  such 
creditor  ;  and  ail  such  creditors  may  continue  outbidding 
each  other,  provided  each  outbidder  ofiers  an  increase  of  at 
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least  one-twentieth  of  the  price,  purchase  money  or  other 
considération,  over  and  above  the  costs  and  lawful  expenses. 
Jfcid.8.  11,  §2. 

06L  The  applicant  may,  however,  retain  the  immovea- 
bles  at  the  amount  of  the  highest  bid  legally  offered.  Tbid. 
§3. 

909.  If  no  such  outbidding  takes  place  within  the  delay 
above  mentioned,  the  value  of  the  immoveable  remains  defi- 
nitively  fixed  at  the  price  and  sum  mentioned  in  the  title 
deed,  saving  the  provisions  hereinafter  made.  Ibid.  8, 11. 


If  the  applicant  desires  to  discharge  the  property 
fix>in  hypothecs,  he  must  deposit  in  the  hands  of  the  protho- 
notary,  together  with  the  certificate  of  hypothecs,  the  price 
mentioned  in  his  title  deed,  or  the  amount  which  such  price 
has  reached  by  the  outbidding  ;  and  if  it  appears  by  the 
certificate  of  the  registrar  that  there  are  no  hypothecs,  and 
if  there  are  no  oppositions  or  claîms,  or  if  the  amount  depo- 
sited  is  sufficient  to  pay  ail  the  charges  which  appear,  then 
jndgment  of  confirmation  is  pronounced  purely  and  simply. 
Ibid.  8. 12. 

35  Vict.,  a  6  (Que,)  : 

20.  Not¥nthBtandmg  anyihÎDg  to  the  oontrary  contained  in  article 
963,  wheneyer  the  applicant  for  a  jndgment  of  confirmation  of  title  has 
an  bypothecary  daim  against  the  property,  which  appears  by  the  cer- 
tificate of  the  registrar,  he  may  retain  the  purchase  money  to  Ûie  extent 
of  his  daim,  until  jndgment  has  been  rendered,  provided  he  fnmishes 
the  prothonotary  with  good  and  sursoient  sureties  for  ail  damages  that 
might  resnlt  to  any  party  interested  in  the  event  of  the  non-payment 
of  snch  sum  as  the  court  may  order  duch  applicant  to  pay  into  the 
hands  of  the  prothonotary  ;  and  upon  such  security  beiug  given,  the 
amount  so  retained  shall  be  deemed  to  be  deposited,  and  the  case  shall 
be  dealt  with  accordingly. 

1.  Where  a  purchaser  demanded  a  ratification  of  title,  and  deposited 
the  amount  of  the  purchase  meney  in  Court,  and  filed  a  motion  for 
acU  of  such  deposit,  deacribing  it  as  £100  with  interest,  whereas  only 
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£100  were  lodged,  i^i4  another  motion  was  made  to  hâve  the  depont 
declared  irregular,  beoause  no  sum  for  interest  had  been  added,  it  waa 
held  that  the  interest  was  no  part  of  the  purchase-price  and  the  £100 
were  dedared  to  be  sufS oient.    HaH  escp,  3  L.  -0.  J.  40,  S.  C.  1852. 

964.  But  if  the  sum  deposited  is  not  sufficient  to  pay  ail 
the  charges  and  hypothecs  which  appear,  or  if  no  price  is 
mentioned  in  the  deed,  the  court  or  a  judge  may,  at  the  in- 
stance of  the  appUcant,  name  two  experts,  and  the  appUcant 
names  a  third,  in  order  to  détermine  the  value  of  the  pro- 
perty  and  to  report  thereon  ;  the  whole  according  to  the 
ordinary  f ormalities.-    Ibid.  §  3. 

96tS.  If  the  value  determined  by  the  experts  does  not 
exceed  the  price  paid  in  by  the  applicant,  the  judgment  of 
confirmation  is  pronounced  purely  and  simply. 

If  the  value  determined  by  the  experts  exceeds  the  price 
thus  paid  in,  or  if  no  price  is  mentioned  in  the  title  deed, 
the  applicant  cannot  obtain  a  confirmation,  unless  he  deposits 
the  différence  between  the  value  thus  ascertained  and  the 
price,  or  the  whole  of  such  value,  if  no  price  has  been  agreed 
upon.    Ibid,  §  4. 

966.  The  provisions  of  the  last  two  preceding  articles 
do  not  apply  to  cases  of  expropriation  of  property  by  com- 
pétent authority  for  public  purposes,  when  the  compensation 
or  indemnity  has  been  settled  by  arbitration  or  by  experts, 
according  to  law.    IHd,  s.  13. 

967.  Upon  proof  of  the  observance  of  ail  the  formalities 
hereinabove  prescribed,  judgment  is  pronounced,  confirming 
the  title  deed  as  free  from  ail  hypothecs,  other  than  those 
mentioned  in  article  958.    Ibid.  8.  14. 

1.  The  only  effect  of  the  judgment  is  to  do  away  with  mortgages 
without  in  any  manner  purifying  the  title-deed  which  retains  ail  its 
imperfections.  Olackmeyer  v.  IJhe  Mayor,  dhc,  of  Québec  de  Xo^meucc, 
11  L.  0.  R.  18,  S.  C.  1860. 
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968.  If  tJbe  applicant  is  willing,  and  files  a  written  deda- 
ration  to  that  effect,  judgment  may  be  rendered  subject  to 
the  hypothecs  mentioned  in  ihe  certificate  of  the  registrar 
and  to  the  oppositions  and  daims  filed;  and  in  sudi  case 
the  immoveable  is  discharged  from  such  hypothecs  only  as 
are  not  mentioned  in  such  judgment.    Ibid,  a.  12. 

969.  The  price  deposited  is  distributed  under  an  order 
of  the  court,  like  moneys  levied  upon  the  seizure  and  sale 
of  inmioveables  under  exécution.    Ibid,  a.  19. 

970.  The  prothonotary,  before  delivering  to  any  person 
whatever  a  copy  of  any  judgment  of  confirmation  of  title, 
is  bound  to  cause  such  judgment  to  be  registered  in  the 
proper  registry  office,  as  prescribed  in  the  title  Of  regiatra- 
tration  ofreal  rights  in  the  Civil  Code,  and  has  a  right  to 
demand  from  the  applicant  the  cost  and  expenses  of  such 
registration,  and  of  the  cancellings  which  it  occasions.  25 
F.  c.  11,  a  2. 

971.  The  Word  "hypothec,"  in  this  chapter,  inchxdes  ail 
privilèges  affecting  real  estate.    Ihid,  a.  32. 


CHAPTER  EIGHTH. 

OF  SEPARATION  BETWEEN   CONSORTS. 

SECTION  I. 
OF  SEPARATION   OF  PROPERTY. 

979.  No  suit  for  séparation  of  property  can  be  brought 
by  a  married  woman  without  the  préviens  authorization  of 
a  judge,  granted  upon  pétition  to  that  effect  or  upon  con- 


Digitized  by 


Google 


492      OF  SEPARATION  BBTWEEN  CONSORTS,  ARTS.  97^-977. 

clusions  for  that  purpose  contained  in  the  déclaration  in 
such  suit.     2  Pig,  182  ;  G,  P.  C.  865. 

973.  Suits  for  séparation  of  property  must  be  brought 
only  in  the  cases  and  within  the  jurisdiction  mentioned  in 
article  1311  of  the  Civil  Code,  and  in  article  35  of  this  code. 
2  Pig,  181. 

974.  The  formalities  required  for  summons  in  ordinary 
cases  must  be  strictly  observed  in  such  suits  ;  and  the  con- 
sort  summoned  has  no  power  to  dispense  with  the  same, 
either  directly  or  indirectly,  eren  as  regards  the  delay  upon 
the  summons. 

[Notice  of  such  suit  must  be  given  and  published  during  one 
month  in  the  Canada  Oazette*  and  in  two  newspapers  at, 
or  as  near  as  possible  to,  the  place  where  the  défendant  ré- 
sides, one  of  which  is  published  in  the  French  and  the  other 
in  the  English  language. 

No  proceedings  can  be  had  in  such  suit  until  after  the  pub- 
lication of  such  notice.]     27-28  V.  c.  17,  «.  12,  §  3. 

975.  Any  creditor  of  the  person  sued  for  séparation  of 
property  has  a  right  to  intervene  in  the  suit,  in  order  either 
to  watch  the  proceedings  or  to  contest  the  plaintiflTs  claim, 
and  he  may  for  this  purpose  set  up  whatever  grounds  and 
exercise  whatever  rights  his  debtor  might. — Code,  Gonv. 
MatH.art  60;  2  Pig.  180;  27-28  F.  c.  17, «.  12  §3;  C.P.a. 
871. 

976.  Séparation  of  property  thus  sued  for  cannot  be 
granted  upon  the  confession  or  the  admissions  of  the  de- 
fendant  ;  the  allégations  of  the  déclaration  must  be  estab- 
lished  by  some  other  légal  proof.  2  Pig,  186-7  ;  G  P.  G  870. 

977.  The  judgment  pronouncing  séparation  of  property 
may,  at  the  same  time,  détermine  the  reprises  of  the  plaintiff, 

•  Now  "  The  Québec  Officiai  Gazette."    811F.,  c  13,  #.  4  (Que.), 
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or  order  that  they  shall  be  determined  by  a  practitioner  or 
by  experts,  if  there  be  occasion  for  it.     2  Pig.  193-4. 

978.  The  judgment  of  séparation  must  be  executed  and 
pnblished  in  accordance  with  the  provisions  contained  in 
articles  1312  and  1313  in  the  Civil  Code.     (7.  P.  G.  866-872. 

979.  The  wife  who  sues  for  séparation  may  accept  or 
renoiince  the  community,  according  to  circumstances.  If 
the  husband  fails  to  make  an  inventory,  she  may,  upon 
being  authorized,  hâve  one  made,  if  she  has  not  renounced. 

If  she  accepts,  the  partition  is  effected  in  the  mannerpro- 
vided  in  the  Civil  Code,  in  the  title  relating  to  marriage 
covenants.     2  Pig,  182-3,  196. 

980.  [The  wife's  renonciation  of  the  community  must  be 
r^istered  in  the  registry  office  of  the  division  in  which  the 
husband  was  domiciled  at  the  time  that  the  suit  was 
brought.] 

981.  The  judgment  of  séparation  may  be  executed  volun- 
tarily  or  by  légal  means,  as  provided  in  article  1312  of  the 
Civil  Code,  but  without, préjudice  to  the  rights  of  third 
parties. 

[No  married  woman,  separated  as  to  property,  can  carry 
on  trade  until  she  has  delivered  to  the  prothonotary  of  the 
district  and  the  registrar  of  the  county  in  which  she  intends 
carrying  on  trade,  a  déclaration  in  writing  stating  her  inten- 
tion, her  names  and  sumame  and  those  of  her  husband,  and 
the  style  under  which  she  proposes  cfurying  on  such  busi- 
ness. This  déclaration  is  entered  and  transcribed  in  the 
same  registers  as  the  déclaration  conceming  partnerships 
mentioned  in  chapter  65  of  the  Consolidated  Statutes  for 
Lower  Canada. 

Ail  married  women,  separate  as  to  property,  and  carrying^ 
on  trade  at  the  time  of  the  coming  into  force  of  this  code 
are  bound  to  comply  with  the  above  mentioned  formalities 
within  six  months  from  such  time. 
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Any  married  woman  failing  to  comply  with  the  requîre- 
ments  of  this  article  is  lîable  to  a  penalty  of  two  hundred 
dollars  whîch  may  be  recovered,  before  any  court  of  compé- 
tent civil  jurisdiction,  by  any  person  suing  as  well  in  his 
own  name  as  in  behalf  of  the  crown,  and  one  half  of  such 
penalty  belongs  to  the  prosecutor  and  the  other  half  to  the 
crown,  unless  the  suit  be  brought  in  the  name  of  the  crown 
only,  in  which  case  it  is  entitled  to  the  whole  of  the  penalty.] 

989.  When  the  reprises  of  the  wif e  consist  of  moveable 
property,  the  husband  may  oblige  her  to  invest  the  proceeds 
thereof,  or  a  portion  of  the  same,  in  the  purchase  of  immove- 
ables,    2P^.196. 

983.  If  the  husband  gives  up  immoveables  to  his  wife 
in  payment  of  her  reprises,  she  must  apply  for  and  obtain  a 
judgment  of  confirmation  of  the  deed  by  which  he  does  so, 
according  to  the  formalities  prescribed  in  the  preceding 
chapter.    Ibid. 

984.  If  the  amount  at  which  the  rights  of  the  wife  hâve 
been  determined  is  not  voluntarily  paid,  exécution  may  be 
enforced  as  in  ordinary  cases. 

Nevertheless,  the  husband  may  compel  the  wife  to  receive 
immoveables  in  payment,  at  a  valuation  by  experts,  pro- 
vided  such  immoveables  are  available  and  do  not  préjudice 
her  interests.    Ibid. 

SECTION  II. 
OF  SEPARATION  FROM  BED  AND  BOARD. 

985.  Besides  the  provisions  contained  in  the  Civil  Code 
on  the  subject  of  séparation  fh)m  bed  and  board^  those  of 
the  présent  section  also  apply.     2  Pig.  216-7. 

1.  In  an  action  in  séparation  from  bed  and  board  it  is  not  neoeasary 
.  to  gire  notioe  in  the  Officiai  OazUte  or  in  any  public  joumaLi,  notwith- 
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flUnding  such  action  entaila  séparation  of  property.     Ledere  v.  Lord, 
4  R.  L.  631,  S.  0.  1873. 

9âO.  A  wife  who  desires  to  obtain  a  séparation  f  rom  bed 
and  board  must,  in  order  to  bring  the  suit,  first  obtain  the 
authorization  of  a  judge,  by  means  of  a  pétition  giving  a 
summaiy  statement  of  the  facts  which  give  rise  to  her  ap- 
plication, vdth  an  affirmation  iinder  oath,  and  indicating  the 
house  where  she  intends  to  réside  during  the  suit,  and 
where  she  will  convey  the  linen  and  wearing  apparel  neces- 
saiy  for  her  use. 

The  application  must  be  served  upon  her  husband,  if  the 
judge  80  orders.    2  Pig.  216-7. 

987.  If  the  wife  thinks  proper  to  demand  an  attachment 
of  the  moveable  property  of  the  community,  she  must  like- 
wise  be  authorized  by  a  judge  for  that  purpose. 

The  attachment  is  effected  in  the  same  manner  as  attach- 
ment for  rent,  but  the  husband  remains  judicial  guardian  of 
the  property  attached.    2  Pig.  184. 

988.  The  wife  may  also  join  with  her  demand  for  sépa- 
ration an  attachment  in  revendication  of  such  moveables  as 
belong  to  her. 

989.  The  trial  of  the  case,  the  judgment,  its  exécution, 
and  its  publication  are  subject  to  the  provisions  contained 
in  the  preceding  section. 

1.  When  the  husband  Buei  his  wife  she  does  not  require  any  autho- 
rization to  uUr  m  JMstiee.  IaauUt  <Si  Arckamba/uU,  11  L.  C.  J.  63, 
Q.  B.  1848. 
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CHAPTER  NINTH- 

OF  OPPOSITIONS  TO  MARRIAGE. 

990.  [Every  opposition  to  a  marriage  mnst  be  accom- 
panied  with  a  notice  indicating  the  day  and  hour  at  which 
the  opposition  will  be  presented  to  the  Superior  Court,  or 
to  a  judge  of  such  court.] 

991.  [The  opposition  and  notice  must  be  served  both 
upon  the  functionary  called  upon  to  solemnize  the  marriage 
and  upon  the  intended  consorts,  oi*  the  persons  who  repre- 
sent  them,  a  delay  of  five  intermediate  days  being  observed, 
with  the  usual  addition  where  the  distance  exceeds  five 
leagues.] 

993.  [The  proceedings  upon  the  opposition  are  summaiy, 
and  conducted  in  the  same  manner  as  those  in  suits  between 
lessors  and  lessees.] 

993.  [If  the  opposant  f ails  to  présent  his  opposition  upon 
the  day  fixed,  any  person  interested  may  obtain  judgment 
of  non -suit  against  him,  upon  filing  a  copy  of  the  opposition 
served  upon  such  person  ;  and  upon  receiving  a  copy  of  such 
judgment  the  functionary  called  upon  to  solemnize  the  mar- 
riage may  proceed.] 

994.  [If  the  opposant  fails  to  proceed  in  the  manner 
prescribed  the  opposition  is  declared  abandoned.] 

999.  [The  court  or  judge  before  rendering  judgment 
upon  the  opposition  may,  if  there  be  cause  for  it,  summon 
the  parents,  or,  in  default  of  parents,  the  friends  of  the  in- 
tending  consorts,  in  order  that  they  may  give  their  opinion 
upon  the  intended  marriage,  and  that  such  f  urther  action 
may  be  had  as  to  law  may  appei*tain.] 


Digitized  by 


Google 


CORPORATIONS  ILLEGALLY  FORMED,  ETC.,  ARTS.  996-997.     497 


[An  appeal  lies  to  the  court  of  Queen's  Bench  from 
judgments  rendered  on  such  oppositions,  the  same  formali- 
ties  being  observed  as  in  appealsfrom  the  Circuit  Court,  and 
the  proceedings  on  such  appeal  take  precedence.] 


CHAPTER  TENTH. 


PROCEEDINGS  AFFBCTING  CORPORATIONS  OR  PUBLIC 
OFFICES. 


SECTION  I. 

OF  CORPORATIONS    ILLEGALLY    FORMED,    OR    VIOLATINO    OR 
EXCEEDING  THEIR  POWERS. 

997.  In  the  folio wing  cases  : 

1.  Whenever  any  association  or  number  of  persons  acts  as 
a  corporation  without  being  legally  incorporated  or  recog- 
nised  ; 

2.  Whenever  any  corporation,  public  body  or  board, 
violâtes  any  of  the  provisions  of  the  Acts  by  which  it  is 
govemed,  or  becomes  liable  to  a  forf eiture  of  its  rights,  or 
does  or  omits  to  do  acts  the  doing  or  omission  of  which 
amounts  to  a  surrender  of  its  corporate  rights,  privilèges  and 
franchises,  or  exercises  any  power,  firanchise  or  privilège 
which  does  not  belong  to  it  or  is  not  conf  erred  upon  it  by 
law: 

It  is  the  duty  of  Her  Majesty's  Attomey-General  for 
Lower  Canada  to  prosecute,  in  Her  Majesty's  name,  such 
violations  of  the  law  whenever  he  has  good  reason  to  believe 
that  such  facts  can  be  established  by  proof,  in  every  case  of 
public  gênerai  interest  ;  but  he  is  not  bound  to  do  so  in  any 
32 
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other  case  unless  sufficient  security  is  given  tp  iDdemnify 
the  govemment  against  ail  costs  to  be  incurred  upon  such 
proceeding.     0.  S.  L,  C.  c.  88, 8.  9. 

41  Vict.  c.  13,  Que.)  : 

1 .  Article  997  of  the  code  of  civil  procédure,  is  amended,  by  adding 
thereto  the  folio wing  words  :  '*and  in  such  case  the  spécial  informa- 
tion must  mention  the  names  of  the  person  who  has  solioited  the  Attor- 
ney-General  to  take  such  légal  proceedinf^s  and  of  the  person  who  has 
become  security  for  costs." 

I.  The  remedy  prôvided  by  art.  997  does  not  depriye  a  person  of 
their  right  at  common  law  to  bring  an  action  in  his  own  name  to  an- 
nul  as  illégal  a  by-law  imposing  a  spécial  tax.  Any  person  may  seek 
ledress  before  the  tribunals  of  the  oountiy  against  corporations  by 
whose  acts  his  rights  or  property  may  be  injuriously  affected,  or  by 
whom  he  may  be  in  any  way  aggrieved,  in  the  same  manner  and  to  the 
same  extent  as  he  coidd  do  so  against  individuals  under  similar  circum- 
stances.  Hunt  et  al.  v.  The  CorporaHon  of  Québec,  4  Q.  L.  jB.  275, 
S.  0.  1878. 

998.  The  summons  for  that  purpose  must  be  preceded 
by  the  presenting  to  the  Superior  Court,  va  terni,  ar  to  a 
judge  in  vacation,  of  a  spécial  i/nformation,  containing 
conclusions  adapted  to  the  nature  ofthe  contravention,  and 
supported  by  affidavits  to  the  satisfa/Mon  of  the  cowrt  or  judge; 
and  the  writ  of  summons  cannât  issue  upon  such  informa- 
tion without  the  auihorization  of  the  court  or  judge.  Ib^id. 

35  Vict.,  c.  6,  {Que.): 

21.  Article  998  is  amended  so  as  to  read  as  follows  : — 

*'  998.  The  summons  for  that  purp^se  must  be  preceded  by  the  pre- 
senting  to  the  ^uperior  Court,  or  to  a  judge,  of  a  spécial  information, 
containing  conclusions  adapted  to  the  nature  of  the  contravention,  and 
supported  by  an  affidavit  to  the  satisfaction  of  the  court  or  judge,  and 
the  writ  of  summons  cannot  issue  upon  such  information  without  the 
authorization  of  the  court  or  judge. 

This  writ,  as  well  as  the  writs  of  quo  warranto,  mafidamus  and  pro> 
hibition,  shall  be  in  the  same  form  as  ordinary  writs  of  summons." 

1 .  It  is  not  necessary  that  the  judge's  order  direct  the  respondent  to 
appear  at  the  place  mentioned  in  the  pétition.  Bureau  v.  Normand  <h 
Go^tiin  et  al.,5R.  L.  40,  S.  C.  1873. 
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The  writ  of  summons  commands  the  persons  acting 
iDegally  as  a  corporation,  or  the  corporation  complained  of, 
to  appear  on  a  day  fixed  by  the  court  or  judge. 

It  is  served,  in  the  first  case,  upon  some  one  of  the  per- 
sons usurping  corporate  rights,  or  at  the  principal  office  or 
place  of  business  of  the  association,  speaking  io  a  reason- 
able  person  ;  and,  in  the  second  case,  according  to  the  pro- 
visions contained  in  articles  61,  62,  63  and  78.  Ibid.  8,  10, 
§§  2,  3. 


The  delay  upon  summons  is  three  days,  with  the 
usual  extension  when  the  distance  exceeds  five  leagues,  as 
prescribed  by  article  75.    Ibid,  8.  1,  §  2. 
See  arUe,  art.  75. 

1.  The  delay  after  service  of  a  writ  of  quo  loarrwnto,  when  in  oon- 
formity  with  art  1000  of  the  Code  of  Procédure,  îb  three  days.  Bur 
reau  é  Normand  <k  Gouin  étal,  5  R.  L.  40,  S.  0.  1873. 

lOOL  The  défendants  are  bound  to  appear  on  the  day 
fixed,  and  if  they  fail  to  do  so  the  prosecutor  proceeds  with 
his  case  by  default.     Tbid,  8.  5. 

1003.  If  the  défendants  appear,  they  must,  within  four 
days,  plead  specially  to  the  information  ;  and  the  prosecutor 
is  bound  to  answer  within  three  days.    Tbid.  8.  2. 

1003.  Within  three  days  from  the  filing  of  the  answer, 
the  prosecutor  must  proceed  to  prove  the  allégations  of  the 
information,  in  the  same  manner  as  proof  is  made  in  ordin- 
ary  cases  ;  and  after  the  closing  of  his  proof  and  within  a 
further  delay  of  two  days,  the  défendants  are  bound  to  ad- 
duce  their  proof.     Ibid.  s.  3. 

1004.  As  soon  as  the  proof  of  the  défendants  is  closed, 
the  prosecutor  may  be  allowed  to  produce  évidence  in  re- 
bottal,  if  there  is  occasion  for  it  ;  if  he  does  not,  either  of 
the  parties  may  inscribe  the  cause  for  hearing  on  the  merits. 
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/ 

giving  the  opposite  party  notice  of  at  least  one  day  before 
the  day  fixed.    Ibid.  8. 4. 

1005.  The  court  or  judge  may  extend  the  délaya  when- 
ever  it  is  necessary  for  the  ends  of  justice.    Ibid.  §  2. 

1006.  Notwithstanding  the  provisions  contained  in  article 
1002,  the  défendants  may  set  up  against  the  information 
such  preliminary  exceptions  or  exceptions  tothe  formas 
they  deem  advisable,  and  the  plaintiff  may  demur  to  the 
pleas  set  up  in  defence.    Ibid. 

1007.  If  the  judgment  déclares  the  association  to  hâve 
been  illegally  formed,  the  persons  composing  it  are  person- 
ally  boimd  to  pay  the  costs  ;  and  if  it  be  rendered  against  a 
corporation,  public  body  or  board,  the  cosfe  may  be  levied 
either  upon  the  property  of  such  corporation  or  upon  the 
private  property  of  the  directors  or  other  officers  thereof. 
Ibid,  8.  10,  §  5. 

1008.  Whenever  any  corporation,  public  body  or  board, 
has  forfeited  its  rights,  privilèges  and  franchises,  the  judg- 
ment déclares  it  to  be  dissolved  and  to  be  deprived  of  its 
rights,  and  a  curator  is  named  in  due  f orm  to  administer  its 
property  and  liquidate  its  affairs.    Ibid,  s.  10. 

1.  A  judge  in  chambers  has  no  jurisdiction  to  appoint  a  curator  to 
a  dlBSolved  corporation,  until  its  dissolution  has  been  judicially  pro- 
nounced  in  due  course  of  law.  The  Montréal  Patent  Guano  Coff^panif 
inredb  MauU  et  al.  18  L.  C.  J.  129,  S.  0.  1874. 

1009.  The  curator,  after  having  given  the  security  re- 
quired  by  the  court  or  judge,  becomes  seized  of  the  property 
of  the  dissolved  corporation,  an  inventory  of  which  he  must 
cause  to  be  made  in  due  f  orm  of  law^  in  the  présence  of  one 
or  more  of  the  persons  who  were  members  of  such  corpora- 
tion. He  must  afterwards  dispose  of  the  moveable  property 
to  the  best  advantage.    Ibid.—C.  C.  371-2-3. 
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1010.  [He  is  bound  to  give  notice  of  his  appointment  by 
an  advertisement  to  be  inserted  at  least  twice  in  two  news- 
papers  designated  by  the  court  or  judge.] 

1011.  The  curator  must  cause  the  proceeds  realized  to  be 
distributed  among  the  creditors  of  the  corporation,  by  the 
Superior  Court,  in  the  district  in  which  its  principal  place  of 
business  was  situated,  after  giving  notice  of  the  day  upon 
which  he  will  make  application  for  that  purpose. 

Such  notice  must  be  published  at  least  three  times  in  two 
public  newspapers,  named  by  the  court,  and  the  first  publica- 
tion must  be  made  two  months  at  least  bef ore  the  day  fixed 
for  such  application.     C,  8.  L.  C.  c.  88,  «.  10,  §§  1, 2. 

1019.  If  there  are  any  debts  remaining  due  by  such  cor- 
poration, its  immoveable  property  can  only  be  sold  upon  a  suit 
brought  against  the  curator  in  the  ordinary  f  orm.    Ihid,  s.  3. 

1013.  [If  there  are  no  debts  due  by  such  corporation,  or 
if  such  debts  are  not  known,  then  the  curator  must  proceed 
to  the  sale  of  the  immoveables  to  the  highest  bidder,  after 
giving  notice  of  such  sale,  in  the  same  manner  as  the  sheriff 
does  in  exécutions  against  the  immoveables  of  a  debtor.] 
Ibid,  8.  4. 

r 

1014.  A  sale  thus  eifected  by  the  curator  after  observ- 
ing  the  requisite  formalities,  has  ail  the  efFects  of  a  sheriflTs 
sale.    Ibid.  8,  5. 

lois.  The  curator  is  then  bound  to  account,  in  the  samq 
manner  as  curators  to  vacant  estâtes. 

SECTION   II. 
USURPATION  OF  PUBLIC  OR  CORPORATE  OFFICES. 

1016.  Any  person  interested  may  bring  a  complaint  when- 
ever  another  person  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  : 
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1.  Any  public  office  or  any  franchise  or  privilège  in  Lower 
Canada; 

2.  Any  office  in  any  corporation,  or  other  public  body  or 
board  ; 

Whether  such  office  exista  under  the  common  law,  or  was 
created  in  virtue  of  any  statute  or  ordinance.  C.  8.  L.  C.  c. 
88,  8. 1. 

1.  A  pétition  in  qiw  warranto  is  not  null  by  reason  of  the  absence  of 
Btamps,  and  the  judge  to  whom  it  îb  presented  may  allow  the  fixing  of 
Btamps  or  not  in  his  discrétion.  Bureau  y.  Normand  <k  Chuin,  5  R. 
L.  40,  S.  C.  1873. 

2.  The  pétition  for  a  writ  of  quo  warranta  takes  the  place  of  the  dé- 
claration referred  to  in  article  50  of  the  Code  of  Procédure.    Ib. 

3.  The  pétition  for  a  writ  of  quo  warranto  does  not  require  to  be 
numbered  where  the  writ  itself  bears  the  number  giyen  to  it  by  the 
court.     Ib. 

4.  A  pétition  for  quo  warranto  addressed  to  ^' J.  P.,  Judge  of  the 
Superior  Court,  having  and  exercising  jurisdiction  in  the  district  of 
Three  Rivers,"  is  an  indication  of  the  tribunal  and  of  the  judge,  equi- 
yalent  to  that  referred  to  by  the  English  authors.  Bureau  v.  Normand 
é  Oouin  e<  oZ.,  5  R.  L.  40,  S.  C.  1873. 

d.  The  right  to  a  municipal  office  must  be  oontested  aocording  to  the 
provisions  of  and  in  the  manner  prescribed  by  the  Municipal  Code,  and 
not  by  quo  wa/rranto,  Fiset  v.  Fou/mier^  3  Q.  L.  R.  334,  S.  C.  R. 
1877. 

1017.  Such  complaint  is  brought  before  the  Superior 
Court,  or  before  a  judge  of  the  said  court,  but  the  writ  of 
summons  cannot  issue  without  leave  of  the  court  or  judge, 
obtained  in  the  manner  mentioned  in  article  998  ^  and  the 
same  delays  and  f orraalities  are  observed  in  the  proceedings 
as  in  the  preceding  section.    Ihid,  88.  1, 2,  3,  4. 

1.  It  is  discretionary  in  the  court  to  grant  or  to  withhold  a  quo  war- 
ranio  information,  even  where  a  good  objection  to  the  title  is  shown. 
Boy  et  al,  Y.  Thibaidt,  22  L.  0.  J.  280,  S.  C.  1878. 

2.  The  pétition  required  for  the  issuing  of  a  writ  of  quo  wixrratUo, 
which  sets  forth  generally  the  grounds  of  complaint,  is  suffîcient,  with- 
out setting  forth  the  détails.  Fraser  é  Butea/u,  10  I^  0.  R.  289,  Q. 
B.  1860. 
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3.  In  prooeedinga  affecting  oorporationB  or  public  office»,  the  défend- 
ant may  set  up  against  the  information  a  declinatory  exception,  and 
at  the  same  time  pleas  to  the  mérita  of  the  pétition.  The  Attomey* 
General  v.  Gray,  15  L.  C.  J.  255,  S.  C.  R.  1871. 

4.  It  is  not  neoessary  in  an  order  of  a  judge  for  a  writ  of  quo  war- 
ranto  that  the  reapondent  ahoidd  be  directed  to  appear  at  the  place 
mentioned  in  the  pétition.  Bureau  <k  Normand  é  Gowir},  5  R.  L.  40, 
S.  C.  1873. 

5.  A  prima  fade  caae  must  be  made  out  by  affidavit  before  the  writ 
will  issue.     Oibb  v.  Boston,  16  L.  C.  R.  257,  S.  C.  1866. 

6.  A  writ  under  0.  S.  L.  0.  c.  88  must  be  addressed  to  a  bailifi  of  the 
S.  C,  to  be  by  him  served  and  retumed,  and  not  to  the  défendant. 
Henry  t.  Simard,  16  L.  C.  R.  273,  S.  C.  1866. 

7.  A  petitioner  oauaing  a  writ  to  issue  in  tenu  cannot  proceed  in  va- 
cation, but  must  proceed  in  term.  Hender^on  v.  Lorwiger,  15  L.  C. 
J.  143,  S.  C.  1871. 

1018.  The  complainant,  in  addition  to  the  allégations 
conceming  the  usurpation  and  illégal  détention  of  the  office, 
may,  in  his  pétition,  déclare  the  name  of  the  person  who 
has  a  right  to  such  office  or  franchise,  and  all^e  such  faets 
as  are  necessaiy  to  shew  such  right,  and  the  court  may  in 
such  case  adjudicate  upon  the  claims  of  both  parties.    Ibid. 

8.6. 

1019.  If  the  complaint  is  well  founded,  the  judgment 
orders  the  défendant  to  be  ousted  and  excluded  from  the 
office,  franchise  or  privilège,  and  condemns  him  to  pay  costs 
to  the  complainant  ;  the  court  or  judge  may  also  condemn 
the  défendant  to  pay  a  fine  not  exceeding  the  sum  of  four 
hundred  dollars,  which  must  be  paid  over  to  the  Receiver- 
General  of  the  Province.  7&icï.  s.  7,  §§  1,  2. 

1090.  If  the  complaint  is  dismissed,  the  complainant 
must  be  condemned  to  pay  ail  costs.    Ibid.  §  3. 

1031.  Any  person  whom  the  judgment  déclares  to  be  en- 
titled  to  the  office,  or  the  franchise,  may,  afler  taking  the 
oath  of  office,  and  giving  such  security  as  may  be  required 
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by  law,  take  upon  himself  the  exercise  of  such  office  or  fran- 
chise, and  may  deraand  of  the  défendant  ail  keys,  books, 
papers  and  insignia,  in  the  possession  or  custody  of  such 
défendant  and  belonging  to  such  office  or  franchise,  and  in 
the  case  of  ueglect  or  refusai  to  deiiver  up  the  same,  the 
court  may  order  the  sheriff  to  take  possession  of  such  keys, 
books,  papers  and  insignia,  and  to  deiiver  over  the  same  to 
the  person  adjudged  to  be  entitled  thereto,  without  préju- 
dice to  any  criminal  proceedings  to  which  such  défendant 
may  be  liable.    Ibid.  s,  8,  §§  1,  2. 

SECTION  m. 
OP  MANDAMUS. 

10S3.  In  the  f oUowing  cases  : 

1.  Whenever  any  corporation  n^lects  or  refuses  to  make 
any  élection  which  by  law  it  is  bound  to  make,  or  to  recog- 
nize  such  of  its  members  as  hâve  been  legally  chosen  or 
elected,  or  to  reinstate  such  of  its  members  as  may  hâve 
been  removed  without  lawf  ul  cause  ; 

2.'  Whenever  any  person  holding  any  office  in  any  corpo- 
ration, public  body,  or  court  ôf  inferior  jurisdiction,  omits, 
neglects  or  refuses  to  perform  any  duty  belonging  to  such 
office,  or  any  act  which  by  law  he  is  bound  to  perform  ; 

3.  Whenever  any  heir  or  représentative  of  a  public  officer 
omits,  refuses  or  neglects  to  do  any  act  which,  as  such  heir 
or  représentative,  he  is  by  law  obliged  to  do  ; 

4.  In  ail  cases  where  a  writ  of  mandamua  would  lie  in 
England; 

Any  person  interested  may  apply  to  the  Superior  Court  or 
to  a  judge  in  vacation  and  obtain  a  writ,  commanding  the 
défendant  to  perform  the  act  or  duty  required,  or  to  show 
cause  to  the  contrary  on  a  day  fixed.     C.  S.  L,  Ç.  c.  88, 8.  IL 

1.  A  mafidamus  will  not  lie  irom  a  jadgment  of  a  mimicipal  couac  il, 
in  a  matter  of  contre verted  élections.  St  Louis  Exp»,  2  L.  C.  R.  500, 
S.  C.  1862. 
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2.  Nor  to  compel  a  fabriqtfs  to  repair  the  fenoes  of  a  graveyard. 
VinceOette  v.  The  Fornique  ofSi.  A.,  6  L.  0.  B.  484,  S.  0.  1856. 

3.  But  it  may  be  issued  to  oompel  tk  fabrique  to  restore  an  officer  of 
the  Civil  Govemment  to  a  ha/nc  cCh(ynneur,  Kex  Eotfp.  y.  The  Fàbriqxie 
of  Pointe  aux  T.,  2  Rev.  de  Lég.  53  <fc  441,  K.  B.  1821. 

4.  Or  to  oompel  a  registrar  to  deliver  a  deed  regiatered  in  his  office. 
Doutre  v.  OagrUer,  13  L.  0.  J.  305,  S.  0.  R.  1869. 

5.  The  Snperior  Ck>urt  haa  no  anthority  to  issue  a  ma^idamus  to 
oompel  the  Lioense  Commissioners  onder  37  V.,  c.  3,  (Q.)  to  grant  a 
lioense.  Privett  v.  Sexton  e<  aL  18  L.  C.  J.  192,  S.  C.  1874. 

6.  A  writ  of  mandamua  will  not  He  to  oompel  a  railway  oompany  to 
deposit  an  amount  awarded  for  expropriation  by  arbitrators.  Bovrgoin 
V.  The  Montréal  0.  <S;  0.  Ry.  Co.y  1  Légal  News,  210,  S.  C.  1877;  21  L. 
0.  J.  217. 

7.  Nor  to  oompel  the  Oity  of  Montréal  to  appoint  commissioners  for 
the  pnrpose  of  ûxing  the  amount  of  indemnity  to  be  paid  to  the  owuers 
of  property  aâfected  by  the  change  of  leyel  of  a  street,  although  no 
grade  for  suoh  street  had  been  formally  determined  previously.  Joêeph 
V.  The  Oity  of  Montréal,  1  Légal  News,  210,  S.  C.  1877  ;  21  L.  0.  J. 
232. 

8.  The  court  may  grant  an  order  to  restrain  a  person  from  commit- 
ting  an  illégal  act,  without  having  recourse  to  a  mandamus.  Bourgoin 
etoL^,  MaMot  et  al,,  8  R.  L.  396,  S.  0.  1876. 

9.  The  writ.  will  lie  to  compel  a  secretary  of  a  corporation  to  allow  a 
shareholder  to  hâve  communication  of  its  books.  Hibhard  v.  BaraaUm, 
1  L.  C.  L.  J.  98.  S.  C.  1865. 

1093.  Tlie  application  ia  mode  by  a  pétition,  aupported 
with  affidavits  aetting  forth  the  facts  of  the  case,  and  pre- 
senfUed  to  the  court  or  judge,  who  may  fherewpon  order  the 
writ  to  issue  ;  cmd  siLch  writ  is  served  in  the  iame  manner 
as  any  other  writ  ofsummons.     Ihid,  s,  12. 

36  Vict.  c.  6.  {Que.)  : 

22.  Article  1023  is  amended  so  as  to  read  as  follows  : 

**  1023.  The  application  is  made  by  a  pétition  support ed  with  an 
affidavit,  affirming  that  the  facts  set  forth  in  the  said  pétition  are  true, 
and  presented  to  the  court  or  judge,  who  may  thereupon  order  a  writ 
of  ffumdamMS  to  issue  ;  and  such  writ  is  served  in  the  same  manner  as 
any  other  writ  of  summons." 

Vide,  35  Vict.  c.  6,  s.  21  (Que-)  «nder  art.  998  mpra. 
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1.  A  jadge  in  ohambera  may,  even  during  term,  grant  an  applica- 
tion for  a  writ  of  mandamus  under  art.  1023  of  the  Gode  of  Prooedare 
as  amended  by  Q.  35  Vict  cap.  6,  sec.  22.  SnUth  é  Sexton,  18  L.  C. 
J.  193,  S.  C.  1874. 

2.  The  affidavit  in  support  of  the  pétition  may  be  in  gênerai  temiB. 
Ibid. 

3.  The  pétition  must  set  forth  sufficiently  the  interest  of  the  peti- 
tioner,  and  that  he  has  no  other  means  of  procuring  what  he  claims. 
Provost  V.  Mas9on,  5  R.  L.  566,  S.  C.  1874. 

4  Except  in  case  of  urgent  neœssity  the  prothonotary  has  no  power 
to  issue  such  writ,  and  though  his  proceedings  haye  since  been  ratified 
by  a  judge,  they  ¥rill  be  annulled.  Auger  df  Coté,  17  L.  0.  R.  29,  S. 
0.  R.  1866. 

5.  An  ordinary  writ  of  summons  ordering  to  appear  to  answer  a  pé- 
tition thereunto  annexed,  asking  that  an  order  do  issue  to  oblige  the 
défendants  to  do  a  certain  act,  îb  the  regular  procédure  in  manda- 
mus, Broum  é  The  Curé  et  al.  of  Montrealy  6  R.  L.  379,  20  L.  C.  J. 
228,  P.  0.  1874. 

1034.  The  proceedings  subséquent  to  the  service  are  had 
in  accordance  with  the  provisions  contained  în  the  first  sec- 
tion of  this  chapter.    Ibid.  a.  12  §  2. 

103tS.  If  tho  pétition  is  well  founded,  the  court  or  judge 
may  order  the  issuing  of  a  peremptory  writ,  commanding 
the  défendant  to  do  the  thing  demanded  of  him  ;  and  if  he 
fails  to  comply  he  may  be  held  by  coercive  imprisonment  to 
do  it,  unless  the  défendant  is  a  corporation,  in  which  case  it 
may  be  condemned  to  pay  a  fine  not  exceeding  two  thousand 
dollars,  which  is  levied  by  exécution  in  the  ordinary  manner 
against  its  moveable  and  immoveable  property.  Ibid.  a.  13. 

1096.  Any  person  to  whom,  or  the  person  representing 
any  corporation  to  whom,  the  peremptory  writ  is  directed, 
is  bound  to  retum  such  writ  on  the  day  specifîed,  together 
with  a  certificate  thereon  of  its  exécution. 

1097.  If  the  matter  relates  to  the  making  by  a  corpora- 
tion of  any  élection  to  an  office  which  is  vacant  by  reason 
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of  such  élection  not  having  taken  place  within  the  time  re- 
quired,  or  being  or  having  been  declared  null,  the*  proceed- 
ings  are  the  same  as  above  mentioned  ;  and  the  writ  com- 
mands  the  proper  oflScer,  or,  in  his  absence,  such  person  as 
is  appointed  by  the  court  or  judge,  to  proceed  to  such  élection, 
at  the  place  and  time  fixed,  and  to  do  every  act  to  be  donc 
in  order  to  such  élection,  or  shew  cause  to  the  contrary.  Ibid, 
8.  14,  §  2. 

1038.  The  person  to  whom  such  writ  or  peremptory  writ 
is  addressed  cannot,  however,  proceed  to  such  élection  with- 
out  giving  public  notice  thereof  in  writing,  in  the  French 
and  in  the  English  languages  ;  and  such  notice  must,  during 
at  least  ten  days  previous  to  the  day  fixed  for  such  élection, 
be  posted  up  at  the  door  of  the  church  of  the  locality  in 
which  the  principal  office  or  place  of  business  of  such  corpora- 
tion is,  and  if  there  is  no  church,  then  in  one  of  the  most 
public  places  in  such  locality.     Ibid,  8.  14,  §  3. 

14MI9.  Nevertheless,  every  such  élection  and  every  act 
done  in  order  thereto  is  void,  unless  as  great  a  number  of 
voters  are  présent  and  vote  thereat  as  would  hâve  been  re- 
quired  if  the  élection  had  taken  place  at  the  usual  time  and 
under  ordinary  circumstances.    Ibid,  §  5* 

lOSO.  The  peremptory  writ  is  served  in  the  same  manner 
as  writs  in  error  or  in  appeal. 

41  Victoria,  oap.  14  (Que,)  : 

An  act  to  provide  for  the  issne  of  the  Writ  of  Injunofcion  in  certain 
cases,  and  to  regulate  the  procédure  in  relation  thereto. 

(Asêented  to  9th  Marck,  1878L; 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Législature 
of  Québec,  enaots  as  follows  : 

1.  The  Superior  Court,  in  tenu,  or  any  judge  thereof,  in  vacation  or 
during  tenu,  may  grant  a  writ  of  injunction,  ordering  the  suspension 
of  any  act,  proceeding,  opération,  work  of  construction  or  démolition, 
aocording  to  the  circumstances,  in  any  of  the  cases  foUowing  : 
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(1.)  Whenever  any  corporation,  nnlawf ully  and  without  having  f al- 
fiUed  thé  f ormalities  set  f orth  and  prescribed  by  law  or  the  act  of  in- 
corporation theroof ,  takes  posacssion,  or  on  its  own  behalf  causes  pos- 
session to  be  taken,  of  any  land  the  property  of  other  persons,  or 
makes  or  causes  to  be  made  on  any  land  the  property  of  other  persons, 
excavations  br  works  of  démolition  or  construction  ;  or  whenever  such 
corporation  acts  or  takes  any  proceeding,  beyond  its  power,  or  without 
having  fulâUed  the  formalities  prescribed  by  law,  or  the  act  of  incor- 
poration thereof  ; 

(2.)  Whenever  any  person,  who  has  not  acquired  the  possession  of  one 
year,  and  who  has  no  valid  title  io  the  property,  causes  work  to  be 
carried  on,  upon  any  land  whereof  another  is  proprietor  through  a 
valid  title,  and  of  which  he  is  in  lawful  possession  ; 

(3.)  Whenever  any  person  does  anything  in  breach  of  any  written 
contract  or  written  agreement  ; 

(4.  )  To  prevent  the  transf er  of  shares  m  any  corporation  or  company, 
when  such  shares  belong  to  minors,  interdicted  persons,  married 
women  not  separated  as  to  property,  or  unauthorized,  or  persons  le- 
gally  incapacitated,  or  when  the  ownership  of  such  share  is  in  dispute, 
until  the  superior  court  or  a  judge  thereof  shall  hâve  adjudicated  on 
the  right  of  property  in  such  shares  or  stock,  or  shall  hâve  granted 
permission  for  the  trans/er  of  such  shares  ; 

(5.)  To  prevent  one  or  more  members  of  a  partnership  firm,  either 
during  the  existence  of  the  partnership  or  after  its  dissolution,  from 
doing  acts  inconsistent  with  the  terms  of  the  partnership  agreement, 
or  with  the  duties  of  a  partner.  And  this  provision  shall  apply  to  per- 
sons being  or  holding  themselves  out  as  being  représentatives  of  a 
deceased  partner  ; 

(6.)  To  prevent  any  person  or  corporation  from  trespassing  on  the 
property  of  the  crown,  or  from  destroying,  cutting,  or  removing  any 
property  belonging  to  the  crown  or  in  which  the  crown  has  any  right 
or  interest.* 

*  1.  An  injunction  issued  at  the  instance  of  a  contractor  against  the  Commis- 
doner  of  Pnblic  Works  of  this  Province  and  the  Government  Engineer  to  re- 
strain  them  from  retnmiing  possession  of  a  public  work  which  the  contractor  was 
oonstructing,  was  improperly  allowed,  it  appearing  that  the  Govemment  acted 
nnder  the  Qnebec  Statute,  32  Yiot.  o>  16,  andalso  that  the  terms  of  the  contract 
permitted  the  Govemment  to  cancel  it  if  the  work  was  not  duly  prosecuted. 
Joly  étal,  é  MacdonaJd,  2  Légal  News,  2,  Q.  B.  1878. 

2.  A  party  suffering  from  an  nnjnst  expropriation  by  a  railway  company  may 
demand  a  writ  of  injimotion  to  prevent  the  company  from  exerdsîng  its  right  of 
expropriation  and  possession  nntil  the  amoimt  of  indemnity  be  determined. 
Bourgoin  v.  The  Montréal  N.  C.  Ry,  Co,,  19  L.  C.  J.  67,  Q.  R  1876.  Vide  Que- 
bec  Railway  AcL 


Digitized  by 


Google 


INJ|JNCnONS,  ART.  1030.  509 

2.  The  application  for  the  writ  of  in junotion  shall  be  made  by  péti- 
tion, sapported  by  one  or  more  affidavits  setting  forth  the  facto  of  the 
este,  and  accompanied  by  snch  documentary  évidence  as  may  be  neces- 
sary  to  establish  the  petitioner's  right  to  the  satisfaction  of  the  court  or 
of  a  jadge  thereof,  and  the  proceedings  thereon  shall  be  in  oonformity 
with  articles  998  to  1006  indusively,  and  Trith  article  1023  of  the  Code 
of  Civil  Procédure. 

3.  Bxcept  in  cases  of  urgent  neoessity,  the  court  or  a  judge  thereof 
may,  in  their  discrétion,  order  that  notice  of  the  présentation  of  such 
pétition  be  sorved  upon  the  adverse  party,  in  the  time  and  manner  the 
said  .court  or  judge  shall  see  fit  to  order. ''^ 

4.  Nevertheless  the  writ  of  injunction  shall  not  issue,  unless  the  per- 
son  applying  therefor  first  gives  good  and  sufficient  security,  in  the 
manner  prescribed  by  and  to  the  satisfaction  of  the  court  or  a  judge 
thereof,  in  the  sum  of  six  hundred  dollars,  or  any  other  higher  sum 
fixed  by  the  said  court  or  judge,  for  the  costo  and  damages,  which  the 
défendant,  or  the  person  against  whom  the  writ  of  injunction  is  di- 
rected,  may  suffer  by  reason  of  the  issue  thereof. 

Upon  the  retum  of  the  writ,  the  court  or  a  judge  thereof  may  order 
that  such  security  shall  be  increased  to  such  amount  as  it  may  be 
deemed  expédient. 

3.  A  writ  of  injunction  is  synonymooB  with  a  writ  of  mandamus,  and  subject 
to  thesame  procédure.  Bourgoin  y.  The  Montréal  N.  O,  Ry,  Co»,  19  L.  O.  J.  57, 
Q.  R  1875. 

4.  The  courts  and  judges  hère  hâve  the  power  which  existed  in  England  and  the 
United  States  under  the  oame  of  injunction,  and  in  France  under  another  name, 
to  restrain  parties  to  a  suit  from  doing  anything  that  might  change  their  respec* 
tive  positions  from  what  it  was  at  the  beginning  of  the  suit  Carter  v.  Breakey 
«e  oZ.,  2  Q.  L.  R.  232,  S.  C.  1876. 

5.  An  injunction  wi)l  lie  under  the  Merchant  Sbipping  Aot  of  1854  (Imp.),  s. 
65,  with  regard  to  a  ship  about  to  be  bnilt  enregistered  under  the  provisions  of 
the  Canada  Stotute  36  Yict  c.  128,  s.  36.  Dinning  et  al  y,  WurièU  etaL^l 
LegalNewB33,Q.B.  1877. 

*  1.  In  the  affidavit  in  support  of  a  demand  for  a  writ  of  injunction,  it  is  not 
soffident  to  aUegë  grounds  of  belief  and  information  merely.  Kane  v.  Montréal 
TeUgraph  Co.,  20  L.  C.  J.  120,  S.  C.  1876. 

2.  Notice  shonld  be  given  of  an  application  for  a  writ  of  injunction.  Kane  v. 
Montréal  TeUgraph,  Co,,  20  L.  C.  J.  120,  8.  C.  1876. 

8.  The  petitioner  at  whose  instance  an  injunction  was  ordered  to  issue  may 
be  allowed  to  add  to  the  conclusion  of  his  prayer,  "  That  he  be  reinstated  in 
possession  **  if  the  other  party  bas  disregarded  the  writ  Macdonald  v.  Joly  e 
al,  1  Légal  News,  460,  S.  C.  1878. 
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6.  The  writ  of  injunction  enjoins  the  adverse  party  to  appear  before 
the  court  or  a  judge  thereof  to  answer  the  pétition,  and  to  suspend  ail 
aots,  proceedings,  opérations  or  works  respeoting  the  matters  in  dia- 
pute  under  pain  of  ail  légal  pénal  ties. 

6.  The  writ  of  injunction  is  served  in  the  same  manner  as  any  other 
writ  of  summons  ;  but,  if  found  necessary,  the  court  or  judge  may 
prescribe  any  other  mode  of  service. 

7.  Proceedings  commenced  before  the  court  in  tenu  may  be  con- 
linued  before  a  judge  in  vacation,  or  even  during  term,  and,  in  like 
manner,  proceedings  commenced  before  a  judge  in  vacation  may  be 
oontinued  before  the  court  in  tenu,  or  before  any  judge  in  chambers 
even  during  term.* 

(2.)  In  order  to  avoid  doubt  it  is  hereby  dedared  and  enacted  that  in 
any  proceeding  commenced  ujider  this  Act,  any  judge  of  the  Superior 
Court  shall,  at  ey&ty  stage  of  such  proceeding,  hâve  the  same  power 
to  act  therein  as  the  judge  before  whom  such  proceeding  was  com- 
menced. 

8.  An  injunction  may,  in  any  of  the  cases  mentioned  in  section  one 
of  this  Act,  be  granted  incidentally  upon  pétition,  without  the  formai- 
ity  of  a  writ,  in  a  cause  pending  before  the  Superior  Court,  either  by 
the  Court  or  by  a  judge  in  chambers,  even  during  term,  uponsecurity 
being  given  as  hereinbefore  provided  for  ;  and  the  procédure  shall  be 
thereafter  conducted  to  judgment  on  the  incidental  proceeding  in  the 
same  manner  as  on  a  writ  of  injunction. 

(2.)  And  in  any  proceeding  instituted  under  this  Act,  any  additional 
injunction  that  may  be  deemed  neœssary  by  the  court  or  a  judge 
thereof  may,  upon  pétition,  after  due  notice,  be  granted  by  an  inter- 
locutory  order,  for  such  length  of  time  and  upon  such  conditions,  as 
to  security  or  otherwise,  as  the  court  or  judge  may  deem  reasonable. 
And  such  additional  injunction,  as  well  as  the  injunctions  contained 
in  the  original  writ,  may,  from  time  to  time,  be  suspended  as  the 
court  or  judge  may  deem  necessary,  and  for  such  period  and  upon 
such  conditions  as  to  security  or  otherwise  as  the  court  or  judge  may 
deem  reasonable,  and  may  afterwards  from  time  to  time  be  renewed 
upon  such  conditions,  as  to  security  and  otherwise,  as  by  the  court  or 
judge  may  be  deemed  right. 

9.  Any  judgment,  rendered  by  a  judge  out  of  court  under  this  Act, 
shall  be  subject  to  review  and  appeal  in  the  same  manner  and  to  the 

*  1.  Where  an  injonction  has  been  granted  and  the  parties  hâve  joined  issne 
on  the  mérita,  it  is  toc  late  to  move  to  quash.  Bourgoin  v.  The  Montréal  N.  C, 
Ry,  Co.,  19  L.  C.  J.  57,  Q.  B.  1876. 
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same  extent  that  it  wonld  havo  been  subject  to  appeal  or  review,  if 
rendered  by  the  court  in  tenu. 

10.  Any  final  judgmeut  under  this  Act  taken  into  review  or  appeal 
and  any  interlocntory  or  provisional  order  nnder  this  Aot  from  whiok 
an  appeal  shall  bo  allowed  by  the  Court  of  Queen's  Benoh,  shall  be 
executed  and  in  force  provisionally,  notwithgtanding  and  without  pré- 
judice to  Buch  appeal  or  reyiew  ;  but  the  Superior  Court,  in  review, 
or  the  Court  of  AppeaU,  as  the  case  may  be,  may  iu  their  discrétion 
provisionally  suspend  the  injunction> 

11.  The  judgment,  if  in  favour  of  the  pétition 
injunctions  required,  adjudicates  as  to  cobtif  and 
the  adverse  party. 

12.  If  a  party  against  whom  the  icjunctionl 
refuse  to  obey  Uie  injunctions  laid  upoii  him,  el 
any  interlocntory  or  final  judgment,  tho  court  o\&  jii%e  tliere^f  i 
cause  to  be  destroyed,  whatever  may  hâve  done  in\mtiav0n^îoa  to 
injunction,  if  it  be  practicable  ;  also,  the  court  or  jut^fk,  tberepf  may 
punish  the  party  contravening  by  an  impriaonment  nut  tixcoodiDg  tlilrty 
days,  but  which  may  be  repeatedly  infiicted  until  the  party  obeys  th& 
mandate  of  the  court  or  judge.t 

(2,)  If  the  party  violating  the  injunction  be  acompany  or  corporation, 
such  Company  or  corporation  may  be  condemned  to  pay  a  fine  not  ex- 
ceeding  two  thousand  dollars,  but  which  may  be  repeatedly  infiicted 
until  they  obey  the  mandate  of  the  court  or  judge. 

(ii)  The  party  aggrieved  by  the  disobedienœ  of  such  person,  company 
or  corporation  may  also  recover  from  the  party  or  parties  disobeying^ 
such  damages  as  he  may  show  that  he  has  sustained. 

*  L  A  party  seeking  relief  from  an  injunction,  and  whoee  motion  to  dlBsolve  it 
has  been  rejected  by  the  lower  courts,  may,  in  the  discrétion  of  the  court,  be  per-> 
mitted  to  appeal,  though  he  appears  to  hâve  disregarded  the  injimction,  and  to  be 
in  contempt  of  court.    Joly  et  aL  ds  Macdonald,  1  Légal  News,  448,  Q.  B.  1878. 

2.  M.  contracter  with  the  Québec  Govemment  for  building  a  railway,  leaming 
that  the  Govemment,  under  82  VicL,  c  15,  m.  179, 180  {Que,),  was  about  to  take 
possession  of  the  road  which  was  not  oompleted,  obtained  a  writ  of  injunction 
to  restram  the  Grovemment  from  interf ering.  The  latter  prooeeded  to  take  pos- 
session, and  a  motion  to  dissolve  the  injunction  being  rejected,  obtained  leave 
to  appeal  to  the  Q.  B.,  and  an  order  to  suspend  the  injonction  pending  the  ap- 
peal was  granted,  although  the  writ  had  been  disregarded.  Jolp  daL  ds  Mac- 
donald, 1  Légal  News,  461,  Q.  B.  1878. 

1 1.  The  court  will  not  consider  an  application  to  revise  an  order  for  injunc- 
tion which  prima  fade  appears  to  be  légal  and  valid,  while  the  applicants  re- 
main  in  contempt,    Macdonald  v.  Joly  et  aL    1  Légal  News,  446  S.  C.  1878. 
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13.  AU  fines  imposed  under  and  in  virtue  of  the  provisionB  of  this 
A  et  shall  be  the  property  of  the  Crown,  and  shall  form  part  of  the 
conaolidated  revenue  fond  of  the  Province. 

14.  ThiB  Act  shall  corne  into  force  on  the  day  of  the  sanction  there- 
of  ;  but  it  shall  not  afifeot  any  pending  caiës. 


SECTION  IV. 
OF  PROHIBITIONS. 

1081.  Writs  of  prohibition  are  addressed  to  courts  of 
inferior  jurisdiction  whenever  they  exceed  their  jurîsdiction. 

They  are  applied  for,  obtained  and  executed  in  the  same 
manner  )tô  writs  of  mandamus,  and  with  the  same  formali- 
ties.     C.  S.  L.  C.  c.  89,  88,  1,  2.     Wharton  L.  Lex, 


1.  A  demand  for  a  writ  of  prohibition  will  be  rejected  if  the  pétition 
does  not  include  a  want  of  jurisdiction  in  the  court  below,  and  such  a 
writ  can  only  be  addressed  to  a  court  and  not  to  a  municipal  corpora- 
tion.    Blain  v.  The  Corpoi-ation  of  Oranhy,  5  R.  L.  188,  S.  C.  R.  1873. 

2.  A  writ  of  prohibition  can  only  issue  for  excess  of  jurisdiction,  and 
can  only  be  addressed  to  an  inferior  court  Beaudry  é  The  Recorder's 
CouH  of  the  aty  of  Montréal  é  Sexton,  6  R.  L.  223,  S.  C.  1873. 

8.  A  writ  of  prohibition  cannot  issue  to  commissioners  appointed  by 
the  corporation  for  the  expropriation  of  pioperty,  at  least  before  their 
report  has  corne  before  the  court  for  adjudication  thereon.  Drum- 
mond  V.  Comte  e*  aZ.  1  L.  C.  L.  J.  100,  8.  C.  1866. 

4.  But  a  writ  of  prohibition  may  be  granted  by  a  judge  to  prevent 
commissioners  in  expropriation  from  proceeding  with  an  unreasonable 
or  excessive  award.  The  May  or  etoL  é  Benny  et  al,  16  L.  C.  J.  1,  S. 
C.  1872. 

5.  A  writ  of  prohibition  against  a  corporation  must  be  addressed  to 
the  corporation  itself  and  not  to  the  ofScers  composing  it,  or  each  of 
them.  Lamdry  v.  MigiveavXt  e<  a/.  13  L.  C.  J.  326,  S.  C.  R.  1869  &  15 
L.  C.  J.  66,  Q.  B.  1870. 

6.  The  petitioner  applied  for  a  writ  of  prohibition,  ordering  a  com- 
missioner's  court  to  suspend  proceedings  upon  a  judgment  obtained 
against  the  petitioner,  alleging  a  want  of  jurisdiction  in  the  court — 
Hddf  that  he  must  be  granted  it  as  of  right  in  such  case.  Burk  exp,^ 
7  L.  C.  R.  403,  S.  C.  1857. 
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7.  Write  of  prohibition  may  issue  to  prevent  the  exécution  of  a 
judgment  of  justices  of  the  peaoe  imposing  a  fine  of  $50  for  selling 
Uquor  without  a  license.    Duval  v.  Hébert,  17  L.  C  J.  229,  Q.  B.  J870. 

8.  On  an  application  for  a  writ  of  prohibition  to  restraîn  a  munici- 
pal corporation  from  proceeding  to  exécute  the  property  of  a  corpora- 
tor  under  the  sununary  procédure  allowed  for  the  collection  of  taxes 
— HM,  reversing  the  judgment  of  the  court  below,  that  a  writ  of  pro- 
hibition does  not  lie  where  no  excess  of  jurisdiotion  appears  on  the 
face  of  the  prooeedings.  The  Mayor  ofSorel  df  Arnutrong,  20  L.  0.  J. 
171,  Q.B.  1875. 

9.  Prooeedings  had  against  a  member  of  the  bar,  before  the 
oouncil  of  the  bar,  are  légal  prooeedings,  and  subject  to  a  writ  of  pro- 
hibition. O'FarreU  éb  The  CouncU  of  ihe  Bar  for  the  District  of  Quebee^ 
J  Q.  L.  R.  154,  Q.  B.,  4fe  225,  S.  C.  1875.     1  Légal  News  32. 

10.  It  wiU  not  be  granted  against  a  municipal  corporation  for  the 
purpose  of  suspending  prooeedings  on  a  seizure  issued  by  the  mayor 
for  taxes.  Blahi  é  The  Corporation  ofGranby,  5  R.  L.  180,  S.  C.  R. 
1873. 

IL  The  judge  whose  décision  is  attacked  may  appear  upon  the 
summons  which  has  been  served  upon  him.  0*FarreU  éc  Doueet,  4  Q. 
L.R.20r,Q.  B.  1878. 

12.  The  court  wi]l  allow  the  judge  to  plead  independently  of  the 
other  défendants  to  the  pétition  for  a  writ  of  prohibition.  Beg.  ex  rd. 
(TFarreU  é  Brassard  e<  cO.  4  Q.  L.  R.  62,  S.  0. 1875. 

13.  A  party  who  has  aocepted  the  jurisdiction  of  a  magistrate  by 
appearing  before  him  and  pleading  to  the  merits,  cannot  obtain  a  writ 
of  Prohibition  founded  on  a  want  of  jurisdiction.  Simard  é  The  Ck/rpo- 
ration  Co.  Montmorency  et  al  8  R.  L.  546,  Q.  B.  1878. 

14.  The  Superior  Court  and  its  judges  haye  exclusive  controUing 
and  ref orming  power  over  ail  inf erior  courts  and  ail  corporations. 

No  prooeedings  can  be  inaugurated  for  controlling  or  ref  orming  the 
acts  of  an  inf  erior  court  or  corporation  without  the  authorization  of 
the  Superior  Court  or  of  one  of  its  judges. 

The  Court  of  Queen's  Bench  has  no  power  to  authorize  the  issue  of 
a  writ  of  summons  out  of  the  Superior  Court  in  any  demand  for  pro- 
hibition. 

The  power  yested  by  law  in  a  judge  of  the  Superior  Court  in  Cham- 
bers  to  authorize  the  issuing  of  such  writ  is  a  power  inhérent  in  the 
judge  as  such,  and  the  Court  of  Queen's  Bench  is  no  where  vested 
with  the  power  to  allow  such  a  writ,  or  with  any  power  of  review 

33     • 
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orer  a  judge  in  ohamben.      Eeg,  ex  rd.  (/FarreU  ▼.  BrcMo/rd  et  al,, 
3  Q.  L.  R.  33,  S.  0.  R.  1876. 
8ee  36  V.  a  6,  B.  21  (Qiie.)  undw  Art  998. 


SECTION  V. 
GENERAL  PROVISIONS. 

HIS9.  In  any  case  wherein  the  rights  of  a  municipal  cor- 
poration are  involved,  no  elector  entiUed  to  vote  is  incom- 
pétent, as  such,  to  give  évidence.  0.  S.  L.  C.  c,  88,  s.  15, 
Ibid. 

103S.  An  appeal  from  any  final  judgment  rendered 
under  the  provisions  contained  in  this  chapter  lies  to  the 
Court  of  Queen's  Bench,  except  in  matters  relating  to  muni- 
cipal corporations  and  offices  ;  provided  the  writ  of  appeal 
be  issued  within  forty  days  from  the  rendering  of  the  judg- 
ment appealed  from.    Ibid,  8, 17. 

1.  There  is  no  appeal  from  judgments  of  the  Oirouit  Court  in  muni- 
cipal matters,  imder  article  1077  of  the  municipal  code.  Tl^e  Corpora- 
tion of  Ihe  Cowkiy  of  Drummond  ▼.  The  OorporoHon  of  SL  OuiUcntme, 
4  R.  L.  706,  S.  0. 1873  ;  Donjon  é  Marquis,  9 Q.  L.  R.  335,  Q.  B.  1877. 


CHAPTER    ELEVENTH. 

OF  THE  ANNULLINQ   OF   LETTERS   PATENT. 

1034.  Any  letters  patent  granted  by  the  Crown  may  be 
declared  null  and  be  repealed  by  the  Superior  Cîourt  : 

1.  Where  such  letters  were  obtained  by  means  of  soma 
fraudulent  suggestion,  or  where  some  matenal  fact  has  been 
concealed  by  the  patentée,  or  with  his  knowledge  or  consent  ; 

2.  When  they  hâve  been  granted  by  mistake  or  in  igno- 
rance of  some  material  fact  ; 
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3.  When  the  patentée,  or  those  daiming  under  him,  hâve 
done  or  omitted  to  do  some  act,  in  violation  of  the  terms  and 
conditions  upon  which  such  letters  patent  were  granted,  or 
for  any  other  reason  hâve  f orfeited  their  rights  and  interests 
in  such  letters  patent.     C.  S.  L.  0.  c.  89,  s.  5. 

1039.  Ail  deinands  for  annnlling  letters  patent  may  be 
made  by  suits  in  the  ordinary  form,  or  by  aoire  fadas,  upon 
information  brought  by  Her  Majestés  attomey-general,  or 
solicitor-general,  or  any  other  officer  duly  authonzed  for  that 
purpose.    Ibid. 

1.  A  writ  of  scM'efimias  is  not  neoeesary  to  obtain  the  revocation  of 
letters  patent,  but — Hddy  that  in  the  présent  case  the  Orown,  repre- 
sented  by  the  officers  of  the  ordnanoe,  oonld  waive  the  prérogative  of 
such  writ  and  claim,  by  the  usual  and  ordinary  process,  the  canoella- 
tion  of  letters  patent  making  a  grant  or  concession  of  wild  lands,  on 
which  the  respondents  had  based  their  action.  The  Prvndfpal  Officers 
ofAHiUery  df  Taylor  et  oZ.  1  L.  0.  R.  481,  Q.  B.  1851. 

2.  Writs  of  sdre  fadcu  to  canoel  letters  patent  can  only  issue  at  the 
suit  of  the  Orown.    Paradis  exp.  7  L.  0.  J.  130,  S.  0.  R.  1854. 

3.  And  cannot  be  brought  by  a  private  individuaL  Facaud  é  Bick' 
aby,  1  Q.  L.  R.  245,  Q.  B.  1875. 

4.  The  Orown  alone  bas  the  right  of  demanding  that  letters  patent 
granted  under  the  great  seal  of  the  Province  be  annulled.  The  UrUon 
Navigation  Com/pany  ê  Eascowy,  20  L.  0.  J.  306,  S.  0.  1876. 

1036.  The  information  is  served  upon  the  person  who 
holds  or  relies  upon  such  letters  patent,  and  is  heard,  tried 
and  determined  in  the  same  manner  as  ordinar^  suits. 
Ibid.,  8,  2. 

1037.  An  appeal  lies  from  the  final  judgment  rendered 
upon  such  information,  provided  the  writ  of  appeal  issues 
within  forty  days  from  the  rendering  of  the  judgment, 
Ibid.,  8.  6. 

1038.  In  the  case  of  letters  pat&at  grarUing  Umds,  the 
swit  may  be  brought  before  the  Swperior  Cowrt  by  a/ay  i/n- 
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terested  party,  wiih  the  observance  of  ihe  formalitiee  of  ordi- 
nary  suite,  as  provided  in  chapter  twenty-tvx}  of  ihe  Con- 
solicUtted  Statutes  of  Canada,    C.  8,  G.  c,  22,  s.  15. 

1080.  Letters  patent  granting  lands  may  also  be  can- 
ceUed  in  accordance  witk  the  provisions  contained  va  tiie 
twenty-second  chapter  of  ihe  Consolidated  Statutes  of  Ca- 
nada, 

32Vict.,c.  11  (Que.); 

33.  Articles  1038  and  1039  are  hereby  repealed. 


CHAPTER   ÏWELFTH. 

OF    HABEAS   CORPUS    AD    SUBJICIENDUM    IN    CIVIL    MATTERS. 

1040.  Any  person  who  is  confined  or  restrained  of  his 
liberty,  otherwise  than  for  some  criminal  or  supposed  crim- 
inal  matter,  or  any  other  person  on  his  behalf,  may  apply  to 
any  one  of  the  judges  of  the  Court  of  Queen's  Bench,  or  of 
the  Superior  Court  for  a  writ  addressed  to  the  person  under 
whose  custody  he  is  so  confined  or  restrained,  ordering  the 
latter  person  to  bring  him  before  the  judge  who  granted 
the  writ,  or  before  any  other  judge  of  the  same  court, 
together  with  the  cause  of  his  détention,  in  order  to  exam- 
ine whether  such  détention  is  justifiable.  (7.  8,  L,  C  c.  65, 
ss,  20-25. 

1 .  The  objeot  of  haheas  corpus  ia  to  see  that  no  one  îb  illegally  de- 
prived  of  IiIb  liberty,  and  not  to  détermine  the  respective  nghts  of 
parties  over  one  another,  and  cannot  therefore  be  used  by  a  father  to 
enf  orce  his  right  to  the  custody  of  his  child.  Stoppelben  v,  HhU,  2 
Q.  L.  R.  256,  S.  C.  1S76. 

2.  Judgment  ordering  the  imprisomnent  of  a  défendant  until  pay- 
ment  of  debt,  interest  and  costs,  and  also  the  costs  of  the  rule,  will 
not  justify  a  commitment  which  indudes  also  sherifiTs  costs.  Martin 
e£g>.,  22  L.  C.  J.  88,  Q.  B.  C.  1877. 
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3.  Writs  of  habeas  corpus  may  issue  in  maUers  of  oommitment  by 
either  honse  of  parliament.     Lavoie  exp,,  6  L.  0.  R.  99,  S.  0  1855. 

8ee  Mimk  exp.,  S.  R.  120,  K  B.  1817. 

4.  A  person  who  has  been  discharged  tii>on  a  habeas  corpus  oannot 
be  arrested  a  second  time  when  no  new  or  other  cause  of  arrest  is  dis- 
closed,  though  it  appear  that  the  warrant  was  quashed  in  Ohambers  by 
a  judge  on  grounds  which  were  subsequently  held  by  the  Court  to  be 
insuffident.  Dwfemay  exp.,  and  Coté  exp,^  19  L.  C.  J.  248,  Q.  B. 
1875  ;  Prince  «ep.,  15  L.  C.  J.  331,  Q.  B.  1871. 

5.  A  discharge  may  be  granted  upon  a  pétition  for  a  writ  of  hahects 
corpus  in  a  case  in  which  the  défendant  is  detained  in  gabl  under  civil 
proœss.     Fowrqudn  et  oL  exp.,  16  L.  C.  J.  103,  Q.  B.  1871. 

6.  The  writ  will  be  granted  when  a  person  is  oonfined  for  rébellion  à 
justice.    Crébassa  exp.,  15  L.  C.  J.  331>  Q.  B.  1871. 

7.  A  writ  of  habeas  corpus  will  not  be.  granted  to  liberate  a  prisoner 
charged  with  proœss  in  a  civil  suit,  even  though  the  writ  of  exécution 
in  virtue  of  which  he  was  arrested  appear  to  be  irregular,  if  it  is  with- 
in  the  scope  of  the  jurisdiction  of  the  court,  from  which  it  issued. 
Healy  ea^.,  22  L.  C.  J.  138  ;  1  Légal  News,  103,  Q.  B.  C.  1878; 
Thompson  exp.,  221j.  C.  J.  89  ;  Ibid.  102,  Q.  B.  C.  1878  ;  CotUterexp., 
22  L.  C.  J.  85,  Q.  B.  1877  ;  Donahue  exp.  9  L.  C.  R.  285,  S.  C. 

8.  Where  a  person  is  detained  under  légal  process  in  a  civil  suit 
under  C.  C.  P.  782,  he  cannot  obtain  the  benefit  of  a  habeas  corpus  if 
it  involves  a  review  of  the  judgment.  3a/u,nderson  exp.,  8  R.  L.  108, 
Q.  B.  C.  1876. 

9.  The  petitioner  may  however  show  there  is  no  judgment  ordering 
his  imprisonment,  and  if  he  does  so,  he  will  be  liberated.  CutUr 
exp.,  22  L.  C.  J.  86,  Q,  B.  1877. 

See  art  1052  post.    ^ 

1041.  The  application  must  be  supported  by  an  affidavit, 
shewing  that  there  are  probable  and  reasonable  grounds  for 
the  application.    Ibid. 

1.  The  petitioner  was  imprisoned  for  having  failed,  as  guardian,  to 
produoe  goods  seized,  and  he  asked  for  habeas  corpus  in  order  to  be 
liberated  as  he  was  a  minor. 

The  judge  refused  the  application  as  there  was  no  notice  to  the  party 
interested  in  maintAJning  the  contrainte  ;  and  as  the  affidavit,  whioh 
contained  a  gênerai  référence  only  to  the  allégations  of  the  pétition, 
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was  inBufScient,  inaamuch  as  it  did  not  diaolose  any  leaaonable  or  prob- 
able ground  for  the  issue  of  the  writ. 

The  petitioner  was  allowed  to  withdraw  his  applicatioD,  and  it  was 
intimated  that  if  it  were  renewed,  wMch  might  perhaps  not  be  neoes- 
sary  in  tbe  interests  of  the  petitioner  in  view  of  Art.  972,  0.  C.  P. ,  the 
applicant  should  be  prepared  to  meet  the  difficulty  arising  from  0.  8. 
L.  C.  c.  95,  s.  25.    Ch/wverau  Exp.  1  Légal  News,  53,  Q.  B.  0.  1878. 

.1043.  The  writ  issues  in  the  name  of  the  sovereign,  is 
sealed  with  the  seal  of  the  court  to  which  the  judge  belongs, 
and  is  attested  in  the  same  manner  as  any  other  writ.  It  is 
returnable  without  delay,  unless  a  term  of  the  court  is  so  near 
that  the  writ  cannot  be  executed  before  such  term,  in  which 
case  the  judge  may  order  the  writ  to  be  retumed  during 
term  ;  and  if  the  end  of  the  term  be  so  near  that  the  writ 
cannot  properly  be  executed  during  the  term  it  may  be  made 
returnable  during  the  foUowing  vacation.  Ibid,  omd  8.  21, 
§2. 

1043.  The  writ  is  served  personally,  or  at  the  place  where 
the  person  is  confined  or  restrained,  speaking  to  a  domestic 
servant  or  an  agent  of  the  person  to  whom  it  is  addressed, 
and  leaving  the  writ  itself  ;  and  the  retum  of  service  is  made 
upon  a  certified  copy.    Ibid.  a.  21. 

1044.  In  default  of  compliance  with  the  writ  of  habeas 
corpaSy  the  person  upon  whom  it  was  served  is  held  to  be 
guilty  of  a  contempt  of  the  court  under  whose  seal  the  writ 
issued,  and  the  judge  may  grant  a  rule  under  the  seal  of  the 
court,  returnable  before  such  judge  or  before  the  court,  for 
his  imprisonment.    Ihid, 

104«S.  Upon  the  retum  of  the  writ  of  haheas  corpvs,  or 
of  the  rule  mentioned  in  article  1044,  the  judge  proceeds,  as 
soon  as  he  conveniently  can,  to  examine,  by  means  of  déposi- 
tions under  oath  or  affirmation,  into  the  truth  of  the  facts 
aDeged,  and  décides  aocordingly.    Ibid.  s.  22. 
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L  Where  a  oommitment  is  illégal  on  its  faoe,  the  court  will  not  wait 
nntil  thecommitting  magiitrate  bas  been  notified  to  produce  the  papers, 
but  wiU  order  the  writ  to  issue  imtanter.  Me$$ier  Bocp,  1  L.  C.  L.  J, 
71,  Q.  B.  1865. 

1046.  If  the  judge  before  whom  the  writ  is  retumed  in 
vacation  is  in  doubt  as  to  the  truth  of  the  facts  alleged  in 
the  retum,  he  may  admit  to  bail  the  person  so  confined  or 
restrained,  upon  his  enteriog  into  recognizance  with  one  or 
more  sureties,  or,  in  the  case  of  infancy  or  coverture,  upon 
security  being  given  by  recognizanees,  in  a  reasonable  sum 
for  his  appearance  before  the  court  on  a  fixed  day  during 
the  next  term,  and  from  day  to  day,  to  abide  such  order  as 
the  court  may  make.    Ihid,  s.  22,  §  2. 

1047.  The  writ  of  habeas  corpus  is  thereupon  trans- 
mitted  to  the  court,  togeUier  with  the  recognizance  and  ail 
the  papers  connected  with  the  application,  and  the  court 
thereupon  makes  such  orders  as  to  justice  may  appertain« 
/&id.§8. 

1048.  The  court  may  direct  one  or  more  written  issues 
for  the  trial  of  the  facts  alleged  in  the  retum,  and  such  issues 
are  tried  [either  by  affidavit  or  by  the  examination  of 
witnesses  before  the  court  or  judges,  as  such  court  or  judge 
may  think  proper.]    Ibid. 

1049.  The  same  proceedings  are  had  in  term  in  the  Court 
of  Queen's  Bench  and  in  the  Superior  Court,  respectively, 
for  controverting  the  truth  of  the  rôturn.    Ibid,  s.  23. 

lOffO.  The  court  or  the  judge  may  pronounce  upon  ail 
costs  incurred  in  the  issuing,  contestation  or  exécution  of 
the  writ  of  haheas  corpus.    Ibid,  s,  24. 

lOffl.  Whenever  a  writ  of  haheas  corpus  has  been  once 
refdsed  by  any  judge,  the  application  for  it  cannot  be  re- 


Digitized  by 


Google 


620  OF  HABKAS  CX)RPU8,  ABTS.  1061-1062. 

newed  before  him  or  before  any  other  judge  unleas  ùew  facts 
.are  alleged  ;  but  the  application  may  be  renewed  before  the 
Court  of  Queen's  Bench  at  its  next  sitting  in  appeal  at  the 
place  where  appeals  are  brought  from  the  district  in  which 
the  application  was  made.    Ibid.  s.  28. 

1.  Where  an  application  bas  been  refnsed  by  a  judge  in  Chambers, 
judicial  comity  will  prevent  another  judge  from  entertaining  it  Dowi- 
hue  Rffp,  9  L.  0.  B.  286,  S.  0. 

\WSSi,  The  provisions  of  this  chapter  cannot  be  extended 
to  the  discharge  of  any  person  imprisoned  for  debt  or  iinder 
any  action  or  process  in  civil  matters,     Tbid,  8. 26. 

1.  A  writ  will  issue  to  liberate  a  person  charged  with  prooess  in  a  civil 
suit  issued  out  of  a  court  of  inferior  jurisdiction,  when  it  appeara  on 
the  face  of  the  proceedings  that  they  were  vitra  vires,  Lehœtif  v. 
Viau  dh  Viau,  18  L.  C.  J.  214  8.  C.  1874. 

See  cases  under  Art  1040,  swpra. 
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BOOK    THIRD. 

OF   THE    CIRCUIT   COURT. 


TITLE  FIRST. 

POWERS  AND  JURISDICTION  OF  THE  COURT. 

1098.  The  Circuit  Court  bas  ultimate  jurisdiction  to  the 
exclusion  of  the  Superior  Court  : 

1.  In  ail  suits  wherein  the  amount  or  the  value  of  the 
thing  demanded  is  less  than  one  hundred  dollars,  saving  the 
exceptions  contained  in  the  following  article,  and  such  cases 
as  fall  exclusively  within  the  jurisdiction  of  the  court  of 
Vice-Admiralty  ; 

2.  In  ail  suits  for  school-taxes  or  school-f ees,  and  ail  suits 
conceming  assessments  for  the  building  or  repairing  of 
churches,  parsonages  and  church-yards,  whatever  may  be 
the  amount  of  such  suits. 

1.  Held,  on  an  exception  déclmatoire,  that  the  Superior  Court  bas  no 
jorifldiction  to  hear  suits  for  the  recovery  of  school  taxes.  The  School 
Commissioners  cf  Hochelaga  y.  Hogan  et  ai,  20  L.  C.  J.  298,  S.  C. 
1876. 

WfML,  The  Circuit  Court  bas  original  jurisdiction,  to  the 
exclusion  of  the  Superior  Court,  but  subject  to  appeal  : 

1.  In  ail  suits  in  which  the  sum  or  the  value  of  the  thing 
demanded  amounts  to  or  exceeds  one  hundred  dollars,  but 
does  not  exceed  two  hundred  dollars,  saving  the  exception 
contained  in  the  second  paragraph  of  the  preceding  article  ; 

2.  In  ail  suits  for  fées  of  office,  dutîes,  rents,  revenues,  or 
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8ums  of  money  payable  to  the  crown,  or  which  relate  to  any 
title  to  lancls  or  tenements,  to  annual  rents,  or  such  like 
matters  whereby  rights in  future may  bebound,  even though 
the  amount  claimed  be  under  one  hundred  dollars.  G.  8.  L. 
C.  c,  77.  8,  39,  c.  79  es.  1-2:— c,  16,  8. 123  ;  Oromge  v.  Dupont, 
Appeal,  Sih  Sept  1865. 

34  Viot.  c.  4,  (Que.)  : 

9.  Artiole  1054  is  hereby  amended  by  inseriing  at  the  beginning 
thereof  the  words  ^'Ezcept  in  the  Districts  of  Québec  and  Montréal.'' 

35  Viot.  c.  6  (Que.)  : 

31.  Notwithstanding  the  9th  section  of  the  aot  of  this  Province — 
34th  Victoria,  chapter  4,  the  Circuit  Courts  within  the  Districts  of 
Québec  and  Montréal,  other  than  those  sitting  in  the  Cities  of  Québec 
and  Montréal,  hâve  had,  since  the  enactment  of  the  said  9tK  section, 
and  shall  continue  to  hâve  the  same  jnrisdiction  in  appealable  tatis, 
as  they  had  before  the  said  9th  section  was  enacted. 

See  31  Yict  c.  30,  s.  4  (Que).,  as  to  the  jurisdiction  in  actions  for 
the  recovery  of  seigniorial  rents  ;  and  31  Vict  c.  11  (^i*«.)  as  to  pro- 
ceedings  for  the  recovery  of  crown  lands  after  the  revocation  or  c«n- 
oellation  of  the  sale. 

1.  Evocation  of  causes  from  the  Circuit  Court  to  the  Supmior 
Court  can  only  be  had  in  the  cases  mentioned  in  articles  1054  to  IWS 
of  the  Code  of  Procédure.  The  CorporcUion  of  the  County  of  Drtim^ 
mond  V.  The  Corporation  of  the  Farish  of  St.  OuUlaiime,  4  R.  L.  706, 
S.  0.  1873. 

2.  The  Circuit  Court  has  no  jurisdiction  over  possessory  actions. 
McKoAf  V.  Cook,  13  L.  C.  J;  321,  Q.  B.  1869. 

3.  The  Circuit  Court  has  jurisdiction  conformably,  with  C.  S.  L.  O. 
cap.  24,  sec.  49,  ss.  5,  in  an  action  for  the  removal  of  encroachmenta. 
La  Corporation  de  8t.  Martin  <h  La  Compagnie  du  Chemin  de  Pectge 
de  Vide  Jésus,  15  L.  C.  J.  106,  Q.  B.  1870. 

4.  An  action  for  less  than  $100  asking  that  the  défendant,  who  is 
only  held  hypothecarily  for  the  pa3nnent  of  the  debt,  be  condemned 
to  pay  the  amount,  unless  he  prefers  to  abandon  the  property,  eta,  is 
a  demand  within  the  jurisdiction  of  the  Circuit  Court  Bodier  y. 
Hèhert,  15  L.  C.  J.  269,  S.  C.  Reversed  in  review  :  16  L.  C.  J.  41, 
S.  C.  R.  187L 

5.  The  Circuit  Court  has  sole  jurisdiction  in  an  action  fbr  the  rési- 
liation of  a  deed  of  sale  of  immoveables  for  non-payment  of  the  prioe. 
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when  ihe  value  of  the  immoyeftbKes  does  not  exoeed  $200.  Oabowry  ▼. 
Ledaire,  4  H.  L.  74,  0.  0.  1872. 

6.  The  Oirooit  Court  bas  no  juriadiotion  in  an  action  for  the  résilia- 
tion of  a  lease  where  the  annual  rent  is  upwards  of  $200,  although  the 
amofint  demanded  be  less.     Dorion  <k  Poulin,  4  R.  L.  666,  0.  C.  1872. 

7.  The  Circuit  Court  cannot  take  oognisanoe  of  the  validity  of  a 
municipal  yaluation  roU.  Laurent  v.  The  Corporation  of  ihe  Village 
of  Si,  Jean  BapUsU,  17  L.  C.  J.  192,  S.  C.  1873. 

8.  Where  an  action  in  démolition  of  a  servitude  was  brought  before 
the  Circuit  Court — Held,  that  the  v&lue  of  the  servitude  must  be  al- 
leged  and  proved  to  be  under  $200,  in  order  to  establiah  the  jurisdic- 
tien  of  the  court     Dorval  v.  Chevalier,  14  L.  C.  J.  263,  S,  C.  R.  1870. 

9.  A  hypothecary  action  for  $36  is  not  triable  in  the  Circuit  Court. 
Masse  v.  Coté,  3  Q.  L.  R.  322,  C.  C.  1877. 

tOSS,  [The  Circuit  Court  may  take  cognizance,  upon 
évocation,  of  any  suit  brought  before  the  Commissioners' 
Court  for  the  summary  trial  of  small  causes,  in  the  cases 
secondly  enumerated  in  the  preceding  article.]  C.  S,  L.  C 
c.  94,  «8.  29-30. 

1.  In  a  non-appealable  case,  retumable  out  of  term,  the  défendant 
may  evoke  it  at  any  time  before  plaintiff  bas  obtained  acte  of  foreclos- 
ure.    DeBeaiujeu  et  tir  y.  MàNamee,  17  L.  C.  J.  50,  S.  C.  1872. 

tOSS.  The  Circuit  Court  has  also  concurrent  jurisdiction 
with  the  Superior  Court,  by  means  of  certiorari,  over  judg- 
ments  rendered,  within  the  limits  of  the  district  or  circuit 
for  which  it  is  held,  by  the  Commissioners'  Court  mentioned 
in  the  preceding  article,  or  by  justices  of  the  peace,  where- 
ever  a  certiorari  lies.     C.  S.  L.  G,  c.  79,  s.  3,  §  2. 

1.  The  Circuit  Court  has  no  jurisdiction  by  means  of  certiorari  over 
judgments  otber  than  those  rendered  by  Commissioners*  Courts  or  by 
justices  of  the  peace.  Exp.  Long  v.  Blanchard  <h  The  Magistraiet^  Court 
of  Shefford,  21  L.  C.  J.  331,  C.  C.  1877,  1  Légal  News  43. 

tOS7.  It  has  also  an  appellate  jurisdiction  over  judgments 
rendered  by  a  Commissioners'  Court  or  by  justices  of  the 
peace  for  taxes,  assessments  or  penalties,  imposed  under  the^ 
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Municipal  and  Road  Act  of  Lower  Canada.    G,  8,  L,  G.  c. 
24,  8. 67. 

1.  Sinoe  the  coming  into  foroe  of  the  0.  0.  P.  there  is  no  right  of 
appeal  from  dedaions  of  justices  of  the  peace  under  the  Agricultund 
Act.     Ihtffd  V.  Rochon,  2  R.  L.  572,  C.  C.  1870. 

2.  The  Circuit  Court,  sitting  as  a  Court  of  Appeal,  under  the  Muni- 
cipal Act  of  1860,  has  the  power  to  quash  a  municipal  by-law  and  a 
judgment  of  an  inferior  tribunal,  and  that  even  when  the  nullity  of  the 
by-law  has  not  been  invoked.  Daoust  v.  Aumais,  7  L.  C.  J.  110,  C. 
C.  1861. 

3.  An  action  was  brought  against  the  défendant  for  the  amount  of 
assessments  made  upon  his  property  for  the  construction  of  a  new 
church  and  sacristy,  and  the  défendant  pleaded  causes  or  grounds  of 
nullity  in  the  assessment — Hdd,  that  thô  court  had  no  jurisdiction  to 
take  cognisance  of  such  causes  or  grounds  of  nullity,  which  should  f  orm 
the  subject  of  appeal  from  the  décision  of  the  commissioners,  or  of 
certiorari.  Les  Syndics  de  la  Paroisse  de  St.  Norbert  d^Arthabaska  v. 
Pacaud,  6  L.  C.  J.  290,  S.  C.  1862. 

4.  An  appeal  does  not  lie  to  the  Circuit  Court  from  the  décision  of  a 
County  Council  which  has  sac  in  appeal  on  a  valuation  roU.  MewMer 
V.  The  Corporation  of  the  County  of  Lévis  et  al,  S  Q,  h.  R,  345,  C.  C. 
1877. 

10S8.  Whenever  any  suit  or  action  relates  tofees  of  office, 
rights,  rents,  revenues  or  sums  of  money  payable  to  the 
crown, 

Titles  to  lands  or  teneraents, 

Annual  rents  or  other  matters  by  which  rights  in  future 
may  be  afFected, 

The  défendant  may,  before  pleading  to  the  merits,  evoke 
the  suit  or  action,  and  require  it  to  be  removed  to  the  Su- 
perior  Court  in  the  same  district  for  hearing  and  judgment. 
G.  8,  L.  G.  c.  83,  8.  178. 

The  déclaration  of  évocation  is  filed  in  the  record  which  is 
thereupon  removed  to  the  office  of  the  prothonotary,  and  the 
Superior  Court  détermines  in  a  summary  way  whether  the 
évocation  is  well  founded  or  not  ;  in  the  former  case  the  court 
tries  the  cause  and  renders  judgment  therein,  and  in  the 
latter  case  the  cause  is  sent  back  to  the  Circuit  Court. 
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If,  in  any  caoïse  susceptible  of  being  evoked,  the  défendant 
in  bis  defence  disputes  orcalls  in  question  the  plaintifiTs  title 
to  any  immoveable,  in  such  a  manner  as  might  impair  or  in- 
juriously  affect  the  plaintifiTs  rights  in  future,  the  latter  may 
evoke  the  suit,  and  proceedings  are  then  had  as  in  cases  of 

évocation  by  the  défendant. 

I 

35  Vict,  c6f^i€.;; 
25.  AU  appealable  suita  begun  in  the  Circuit  Court  at  the  City  of 
Québec  or  Montréal,  bef ore  the  coming  into  force  of  the  Act  of  this  Pro- 
yince,  34th  Victoria,  c.  4,  in  which  judgment  has  not  been  rendered, 
■hall  oease  to  be  within  the  juriadiction  of  the  Circuit  Court  and  there- 
after  ail  proceedings  and  judgments  therein  ahall  be  had  and  rendered 
in  the  Superior  Court,  and  the  boolu,  muniments  and  records  of  the 
Circuit  Court  relating  to  ail  such  suit4i,  shall,  immediately  upon  the 
ooming  into  force  of  this  Act,  appertain  to  the  said  Superior  Court 
and  be  transmitted  thereto. 

t089.  The  rules  contained  in  the  first  part  of  this  code, 
and  in  the  first  book  of  the  second  partof  this  code,namely  : — 
in  the  preliminary  provisions  ; — in  the  third,  fourth,  fifth, 
sixth,  seventh  and  eighth  chapters  of  title  first  ; — in  the 
first,  second  and  third  chapters  of  title  second  ; — in  the  first 
chapter,  and  in  sections  1,  3,  4,  6,  7,  and  §§  1, 12  of  section 
5j  of  the  second  chapter  of  title  third  ; — ^and  in  the  second 
book,  in  the  second,  third,  fourth  and  fifth  chapters  of  title 
first, — apply  in  like  manner  to  the  Circuit  Court,  except  as 
regards  trial  by  jury  and  such  rules  as  are  inconsistent  with 
the  provisions  of  the  présent  book,  and  such  as  can  only  ap- 
ply to  the  Superior  Court. 

AU  the  powers  conferred  upon  the  Superior  Court,  or 
upon  the  judges  and  officers  thereof ,  respectively,  relatively 
to  matters  within  their  jurisdiction,  are  also  conferred  upon 
the  Circuit  Court,  within  the  limits  of  its  cognizance,  and 
upon  the  judges  who  hold  such  court  and  upon  the  officers 
of  the  said  court  respectively,  with  regard  to  the  same  mat- 
ters and  the  other  matters  which  form  the  subject  of  the 
présent  book,  or  with  regard  to  any  other  matter  concerning 
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the  manner  of  conducimg  Huits,  actions  or  proceedingB  in  the 
Circuit  Court. . 

Whatever  may  or  must  be  done  by  the  prothonotary  as 
regards  proceedings  in  the  Superior  Court,  may  or  must  be 
done  in  like  manner  by  the  Clerk  of  the  Circuit  Court,  as 
regards  proceedings  before  the  latter  court,  except,  however, 
the  judicial  powers  conferred  upon  the  prothonotary  in  the 
absence  of  a  judge. 

The  clerk  of  the  Circuit  Court  has  the  power  of  adminis- 
tering  oaths  whenever  they  are  required  by  law  or  by  rules 
of  practice.  ^ 

a  8.  L.  a  c.  79,  88.  3,  4. 

An  alias  writ  of  ^.  fa,  de  terris,  in  a  case  in  which  jndgment  was  ren- 
dered  in  the  0.  C,  cannot  legally  be  issued  andsigned  by  the  protho- 
notary of  the  S.  0.  Macdonàld  et  al.  v.  Prémont  etux.<k  Lague  et  a£., 
18  L.  e,  J.  296,  S.  C.  R.  1874. 

1060.  Ail  commissioners  and  other  persons  authorized  to 
receive  affidavits  to  be  used  in  the  Superior  Court  hâve  also 
like  powers  with  regard  to  the  Circuit  Court.    Tbid.  s.  26. 

1061.  The  Circuit  Court  foc  any  district  is  held  at  the 
same  place  as  the  Superior  Court,  and  its  jurisdiction  ex- 
tends  over  the  whole  district,  and  it  is  designated  by  the 
name  of  such  district. 

It  cannot,  however,  grant  more  costs  against  a  défendant 
than  he  would  hâve  to  pay  if  he  had  been  sued  before  the 
Circuit  Court  in  the  county  in  which  he  résides,  and  in  which 
the  cause  of  action  originated.    Ibid,  s.  6,  c.  83,  8.  152. 

1063.  It  may  also,  upon  proclamation  of  the  govemor, 
be  held  in  any  other  county  than  that  in  which  the  Supe- 
rior Court  for  the  district  is  held,  excepting  the  counties  of 
Hochelaga,  Jacques  Cartier,  Laval,  St.  Maurice,  Québec  and 
Wolfe  ;  or  in  more  than  one  place  in  certain  counties,  as  pro- 
vided  in  chapter  seventy-nine  of  the  Consolidated  Statutes 
for  Lower  Canada. 
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The  court  is  then  designated  as  **  the  Circuit  Court  in 
and  for  the  county  of  "  {namrnig  the  cov/nty)  and 

if  there  are  more  than  one  ii^  the  same  county,  the  words 
at  (iMmfmig  the  place  ofsitting)  are  added  to  such 

désignation. 

G.8.L.  a  c.  79,  «8. 6, 7,  9. 

32  Vict.  c.  21  (Que)  : 

1.  Snb-sectlon  two  of  section  six,  and  the  section  seven  of  chapter 
seyenty-nine  of  the  Consolidated  Statutes  for  Lower  Canada,  and 
article  1062  of  the  Code  of  Ciyil  Procédure  of  Lower  Canada,  are 
amended  by  siriking  ont  therefrom  the  word  *'  Wolfe." 

36  Vict  a  6(Que)  : 

23.  The  lieutenant-GoTemor  may,  at  any  time,  by  proclamation, 
aboliah  the  holding  in  any  county,  or  at  any  place  in  a  county,  of  a 
Circuit  Court,  theretofore  authorized  by  proclamation  in  accordanœ 
with  article  1062  ;  and  thereupon,  the  books,  papers  and  records  of  the 
Court  so  abolished,  shall  be  transmitted  to  such  other  Circuit  Court  as 
the  Lieutenant-€k>yemor  ahall  name  in  the  said  proclamation. 

1063.  The  Circuit  Court  for  a  county  has  jurisdiction 
over  the  whole  extent  of  such  county,  even  when  more  than 
one  place  therein  is  appointed  for  its  sittings.     Ibid.  s.  11. 

1064.  When  it  is  necessary  for  the  dispatch  of  business, 
the  Circuit  Court  at  any  place  must  be  held  by  two  or  more 
judges  of  the  Superior  Court,  residing  in  the  same  district, 
simultaneously  but  in  separate  apartments.    Ibid.  8. 15. 

35  Vict.  c.  6  (Que)  : 

27.  There  shall  no  longer  be  terms  for  the  holding  of  the  Circuit 
Court  at  the  City  of  Montréal,  l)ut  every  juridical  day  shall  be  a  day 
on  whichthe  Circuit  Court  may  be  held  at  the  said  city  whenever  busi- 
ness shall  require  it.  Nevertheless,  the  Judge  holding  the  said  Court 
may  adjoum  the  sittings  thereof  to  some  future  day,  and  in  the  inter- 
▼al  of  such  adjoumment,  the  said  Court  shall  not  be  held. 
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TITLE    SECOND. 

ORDINARY  PROCEDURK 


CHAPTER    FIRST- 

OF  SUMMONS. 

1069.  The  provisions  conceming  summonses  for  the  Sa- 
perior  Court  apply  equally  to  the  Circuit  Court,  saving  the 
provisions  hereinafter  contained.  C.  S,  L.  G,  c.  83,  88.  42, 
169, 170. 

FoRM  No.  85. 

In  connection  wîth  article  1065. 

Lower  Canada, 
District  (or  Circuit)  -  ^  "^  ™=  «^««^  «^^«^- 


À 


A.B..  of  &c  Plaintiff; 

and 
C.  D.,  of  &c.  Défendant. 

[L.  S.]  Victoria,  by  the  Grâce  of  God,  of  the  United  King- 
dom  of  Oreat  Britain  and  Ireland,  Queen,  De- 
f  ender  of  the  Faith  : 

To  C.  D.,  the  défendant  above  mentioned. 

Whereas  A.  B.,  the  plaintiff  aforesaid,  demands  of  you  the 
sum  of  due  by  you  to  him  for  (state 

suffi/derUly  the  ca/use  of  action)  which  said  sum  you  hâve 
(as  he  saith)  refused  to  pay  him.  {If  the  custion  betore- 
cover  a  thing  wrongfuUy  detained,  <fcc.,  vary  the  stcUement  of 
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the  cause  of  dction  accor<Ungly.  If  there  be  a  déclaration 
annexedy  refer  to  it  ;  and  omitting  ihe  worda  after  "  the 
plaintiff  afcJtesaid/*  aay,  "  hath,  by  his  déclaration  hereunto 
annexed,  made  complaint  against  you  in  the  manner  therein 
set  forth.")     And  the  plaintifiF  prays  judgment  accordingly. 

You  are  therefbre  required  to  satisfy  the  demand  of  the 
said  plaintiff  in  this  cause,  with  costs,  or  to  appear  in  person 
or  by  your  attomey  before  our  said  court,  at  the  court 
house,  at  in  the  said  circuit, 

at  o'clock  in  the  forenoon  (omit  thèse 

words  if  the  case  be  appealable),  on  the  day 

of  instant  {or  next),  to  answer  the  said 

demand  ;  otherwise  judgment  may  be  given  against  you  by 
default. 

In  witne&s  whereof,  we  hâve  caused  the  seal  of  our  said 
court  to  be  hereunto  affixed,  at  this  day 

of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

E.  F, 

Clerk  of  the  said  court  for  the  said  district  {or  circuit). 


1066.  The  delay  upon  summons  is  five  intermediate 
days,  when  the  distance  from  the  défendantes  domicile  to  the 
place  where  the  court  is  held  does  ûot  exceed  five  leagues, 
with  the  ordinary  extension  when  the  distance  is  greater. 
Ibid,  s.  170,  §  2. 

1067.  When  the  writ  of  summons  is  to  be  served  in 
another  district,  it  may  be  addressed  to  the  sheriff  or  to  a 
bailiff  of  such  other  district. 

It  may  also  be  so  addressed  when  it  is  to  be  served  in 
more  than  one  district. 

In  the  latter  case,  as  many  originals  of  the  writ  of  sum- 
mons must  be  issued  as  there  are  districts  in  which  it  re- 
quires  to  be  served.     Ibid,  s,  170,  §  4,  s.  171. 
34 
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1068.  In  the  case  mentioned  in  article  1067,  the  writ  of 
summons  issuing  from  the  Circuit  Court  of  a  district  may 
be  served  by  any  bailiff  of  such  district  ;  but  he  is  entitled 
to  no  more  costs  than  if  the  service  had  been  effected  by  the 
nearest  bailiff  to  the  résidence  of  the  défendant  thus  sum- 
moned.    Ibid,  s,  172. 


CHAPTER  SECOND, 

PROVISIONS  CONCERNING  APPEALABLE  CASES.  . 

SECTION  I. 

PROCEEDINGS  BEFORE  CONTESTATION,  OR    IN    UNCONTESTED 

SUITS. 

1069.  The  provisions  respeeting  appeai'anee  and  default, 
élection  of  domicile,  judgments  by  default  or  upon  confession, 
filing  of  exhibits  and  proofe  ex  parte,  in  the  Superior  Court, 
apply  also  to  appealable  cases  in  the  Circuit  Court.  (7.  S.  L. 
a  c.  79,  a.  27,  c.  83,  s.  42. 

SECTION   II. 
OF  CONTESTATION. 

1070.  The  contestation  and  pleadings  in  appealable  cases 
in  the  Circuit  Court  are  subject  to  the  provisions  concem- 
ing  the  same  matters  in  the  Superior  Court,  except  as  re- 
gards the  delays  which  are  regulated  as  follows  : 

The  delay  for  filing  preliminary  exceptions  is  four  days, 
and  that  for  answering  the  same  is  fîve  days. 
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The  delay  for  filing  any  other  pleading  necessary  to  com- 
plète the  issues  is  five  days. 

The  delay  for  pleading  to  the  merits  is  five  days  firom  the 
appearance  of  the  défendant.  If  no  plea  be  filed  within 
thèse  delays  or  afberwarda  within  the  three  days  after  the 
service  of  a  demand  of  plea,  the  party  in  def ault  is  f  oreclosed 
by  an  act  of  the  clerk  of  the  court  without  any  other  pro- 
ceeding.  There  is  a  like  delay  of  five  days,  on  pain  of  f  ore- 
closure,  between  each  subséquent  pleading  allowed  by  law, 
without  any  demand  of  plea  being  necessary.  C,  8.  L.  C,  c. 
83,  8. 180. 

SECTION  III. 
OF  PROOF  AND  HEARING. 

107L  Proofs  may  be  made .  on  every  day  during  a  term 
of  the  Circuit  Court.    lïnd.  s.  181. 

1073.  Contested  cases  are  inscribed  at  the  same  time  for 
proof  and  for  hearing  on  the  merits.  Ihid.  8.  182  ;  25  F.  c. 
10,  s.  11. 

1073.  Notice  of  such  inscription  must  be  given  to  the 
opposite  party,  with  one  intermediate  day's  delay,  if  notice 
is  given  in  term,  and  four  intermediate  days  if  it  is  given  in 
vacation.     C.  L.  8.  0\  c.  83,  8.  184. 

1074.  The  évidence  is  given  orally,  without  notes  thereof 
being  taken,  unless,  before  the  commencement  of  the  proof, 
the  parties,  or  one  of  them,  files  a  déclaration  in  writing, 
requesting  that  notes  of  the  évidence  be  taken  down  in 
writing,  in  which  case  it  is  taken  in  the  manner  provided 
for  proofs  before  the  judge  in  the  Superior  Court. 

After  the  witnesses  hâve  been  examined,  the  parties  are 
heard  upon  the  merits,  unless  the  court  deems  it  advisable 
to  adjoum  the  case  on  account  of  the  absence  of  some 
material  witness  or  évidence.    Ibid.  8. 182  ;  25  V.  c.  10, 8. 11. 


Digitized  by 


Google 


532  OF  THE  CIRCUIT  COURT,  ARTS.  1075-1080. 

1075.  [With  the  consent  of  ail  the  parties  the  proof  may 
take  place  on  any  juridical  day  in  or  ont  of  term,  and  may 
be  written  down  at  length,  and  the  clerk  of  the  Circuit 
Court  may  receive  the  dépositions  and  swear  the  witnesses 
in  the  absence  of  the  judge  ;  or  it  may  be  taken  before  an 
examiner  ;  in  each  case  according  to  the  rules  and  in  the 
manner  prescribed  for  the  Superior  Court.] 

See  33  V.  c.  18,  s.  1  (Qiie.),  under  art.  239  ante, 

1076.  No  person  residing  at  a  distance  of  more  than 
fifteen  leagues  f rom  the  place  where  the  proof  is  to  be  taken» 
or  beyond  the  limits  of  the  circuit,  is  bound  to  attend  as  a 
witness,  unless  he  is  summoned  in  conformity  with  the  pro- 
visions contained  in  articles  246  and  247.  C,  8,  L.  C.  c.  83,  «. 
186,  C.  S,  a  c.  79,  8.  12. 

1077.  Whenever  a  demurrer  has  been  filed,  the  case  may, 
nevertheless,  be  inscribed  for  proof  and  hearing,  reserving 
the  argument  upon  the  law  issues  until  after  the  proof.  C. 
8.  L  a  c.  83,  8.  183. 

1078.  The  court  may  at  any  time  order  the  proof  to  be 
had,  or  a  witness  or  a  party  to  be  examined  in  another  cir- 
cuit, and  may  order  that  the  record,  or  a  part  thereof,  be 
transmitted  for  that  purpose,  according  to  the  provisions 
contained  in  article  241.    Ibid.y  8,  185. 

SECTION  IV. 
OF  JUDGMENTS. 

1079.  The  provisions  which  relate  to  judgments  and  to 
costs  in  the  Superior  Court  apply  also  to  judgments  rendered 
in  the  Circuit  Court.    Ibid,,  8.  42. 

1080.  Whenever  the  judge  who  heard  the  case  is  unable, 
by  reason  of  sickness  or  other  cause,  to  render  judgment  in 
person,  he  may  transmit  the  draft  of  the  judgment,  certified 
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by  himself,  to  the  clerk,  who  is  thereupon  bound  to  record 
the  same  and  to  read  it  in  open  court  on  the  next  juridical 
day  in  term  ;  and  the  judgment  has  then  the  same  force  and 
effect  as  if  it  had  been  pronounced  by  the  judge  on  the  day 
on  which  it  was  thus  read.  C.  S.  L.  0.  c.  79,  8.  16. 
See  38  Vict.  c.  10  (Q^ce.)>  ^*^^^»  under  art.  409. 

SECTION  V. 
OF  THE  EXECUTION  OF  JUDGMENTS. 

1081.  [Writs  of  exécution  for  the  payment  of  a  sum  of 
money  issue  against  the  moveable  property  of  the  debtor 
situated  either  in  the  district  in  which  the  judgment  was 
rendered  or  in  any  other  district.  In  the  first  case  it  is  ad- 
dressed  to  a  bailiff,  who  is  bound  to  elect  a  domicile  for  tiie 
judgm&ïU  creditor  in  the  locality  wUhva  which  ihe  aeizure  iê 
mode,  and  who  is  empowered  to  levy  the  amount  in 
conf ormity  to  the  rules  prescribed  for  seizures  by  the  sheriff, 
without  however  being  entitled  to  demand  or  retain  any 
commission  on  the  moneys  levied.  In  the  second  case  the 
writ  may  be  addressed  either  to  the  bailiff  in  like  manner, 
or  to  the  sheriff  of  such  other  district.]  C.  S,  L.  C.  c.  83,  a. 
201  ;  Ord,  1667,  tit  38,  aH.  4. 

See  33  ^ict.  c.  17,  s.  1  (Que.),  sv/pra,  art.  48. 

35Viot,  c.  6(Qi*e.): 

24.  Article  1081,  is  hereby  amended  by  striking  out  the  following 
words  therein  :  "  who  is  bound  to  elect  a  domicile  for  the  judgment 
creditor,  in  the  loci^Uty  within  which  the  seizure  i&  made,  and" 

1.  Art.  1081  of  the  Code  of  Civil  Procédure,  oonœming  élections  of 
domicile  by  a  bailiff  seiring,  applies  only  to  cases  susceptible  of  appeal 
Legaré  é  Desroches  é  Demxihes,  1  R.  L.  61,  S.  C.  1870. 

2.  The  Circuit  Court  has  no  power  to  enforce  the  exécution  of  a 
judgment  which  it  has  rendered,  reyersing  a  judgment  of  the  justices 
of  the  peace.  T?ie  CorporoMon  of  The  Toxmi  or  Bourg  of  William  Henry 
é  Oueorenwnt,  2  R.  L.  44,  Q.  B.  1868. 
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1089.  If  it  appears  by  the  retum  to  such  writ  that  the 
debtor  bas  not,  in  tbe  district  in  wbich  the  judgment  was 
rendered,  suffident  moveables  and  effects  to  satisfy  the 
judgment,  the  creditor  may  obtain  another  writ  to  be  exe- 
cuted  upon  any  moveable  property  and  efiects  of  the  debtor 
situate  in  anoûier  district,  and  such  writ  is  addressed  to  the 
sheriff  or  to  any  bailiff  of  such  district,  and  executed  accord- 
ingly  and  retumed  to  the  Circuit  Court.  Ibid,  sa.  204-5. 
8ee  33  Vict.  c.  17,  s.  l  (Çit«.)»  ^W^  ^^'  ^8- 

1083.  Ail  oppositions  to  an  exécution  against  moveable 
property,  whatever  may  be  the  amount  or  the  value  of  the 
thing  claimed,  are  within  the  jurisdiction  of  the  court  which 
issued  the  writ.    Ibid.  s,  208. 

1084.  An  order  to  stay  exécution  in  conseqence  of  an 
opposition  to  the  seizure  and  sale,  may  be  granted  by  the 
judge,  either  wîthin  or  beyond  the  limits  of  the  circuit,  or  by 
the  clerk,  and  for  that  purpose  the  judge  and  the  clerk  are 
empowered  to  administer  the  necessary  oath,  and  the  bailiff» 
on  being  notified,  by  the  deliveiy  to  him  of  a  copy  of  the 
opposition  and  of  the  order,  is  bound  to  retum  f  orthwith  the 
writ  and  his  proceedings  thereon  to  the  court  from  which 
such  writ  issued.    Ibid. 

1088.  [In  default  of  moveable  property  and  effects,  the 
judgment  may  be  executed  upon  such  immoveables  of  the 
debtor  as  are  within  the  limits  of  the  district  in  which  the 
judgment  was  rendered,  or  in  any  other  district.] 

1086.  [The  writ  for  that  purpose  is  addressed  to  the 
sheriff  of  such  district,  and  is  retumable  to  the  Superior 
Court  of  such  district]    Ibid.  s.  203. 

1087.  In  the  case  of  an  immoveable  wbich  is  dedared  by 
judgment  to  be  hypothecated,  and  has  been  surrendered,  or 
in  cases  of  arrears  of  rents  constituted  under  the  Seigniorial 
Act  of  1864,  whatever  may  be  the  amount  thereof ,  a  writ  of 
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exécution  may  issue  immediately  against  such  immoveable, 
addressed  to  the  sheriff  of  the  district  in  which  it  is  situated. 
Ibid.  8.  206,  §2. 

32  Vict.  c.  30  (Que.)  : 

4.  It  shall  be  lawful  for  the  proprietor  of  the  capital  of  any  such(â(et^i- 
oriaC)renie  to  institute  a  pnrely  personal  action  against  the  holder  of  the 
immoveable  hypothecated  (greci)  for  the  recovery  of  the  rente  or  the 
arrears  thereof .  Thèse  actions  may  be  instituted  either  in  the  Circuit 
Court  or  the  magistrate's  court,  and  anything  in  the  articles  1054, 
1055  and  1058,  of  the  Code  of  Ciyil  Procédure  to  the  oontrary  not- 
withstanding,  thèse  actions  in  respect  of  the  jurisdiction  of  the  court, 
the  procédure  and  the  costs  shall  be  considered  as  purely  personal 
actions  and  as  having  no  relation  to  lands  or  real  estate,  annual  rentes 
or  other  matters  involving  future  rights:  whateyer  may  be  the  amount 
of  the  judgment  rendered  in  ail  such  actions,  the  judgment  in  default 
of  suffîcîent  moyeables,  may  be  executed,  after  the  delay  of  one  year, 
by  the  seizure  and  sale  of  the  immoyeable  hypothecated  (grevé), 

1088.  Ail  prodfeedings  incidental  to  the  seizure  or  sale  of 
the  immoveables  seized  in  virtue  of  the  foregoing  provisions 
are  carried  on  before  the  Superior  Court  into  which  the  writ 
of  exécution  is  retumable,  in  the  same  manner  as  if  the  judg- 
ment had  been  rendered  by  such  court.  Ibid.  a.  203  §  2  ;  a.  206. 

1089.  In  other  respects  the  f  ormalities  of  the  seizure  and 
the  sale  of  moveables  are  the  same  as  upon  exécutions  of 
judgments  of  the  Superior  Court,  and  the  provisions  con- 
ceming  seizure  by  gamishment  after  judgment  in  the  Su- 
perior Court  apply  likewise  to  such  seizures  issuing  from  the 
Circuit  Court. 

1.  In  the  Circuit  Court  a  contestation  of  the  déclaration  of  a  tiers 
wisi  may  be  filed  after  the  lapse  of  eight  days  from  the  filing  of  the 
déclaration.     LoveU  y.  Fontaine  db  Aniton,  5  L.  C.  J.  284,  C.  C.  1861. 


Upon  the  retum  ii\to  the  Superior  Court  of  a  writ 
of  exécution  against  immoveables,  granted  by  the  Circuit 
Court,  the  former  court  may  order  the  clerk  of  the  latter 
to  transmit  the  original  record  in  the  case,  that  it  may  aerve 
for  ail  légal  purposes.    Ibid.  s.  207. 
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SKCnON  VI. 
OF  REMEDIES  AGAINST  JUDGMENTS. 

1091.  Any  party  who  deems  himself  aggrieved  by  a 
judgment  of  the  Circuit  Court  may  obtain  a  rehearing  of 
the  case  before  three  judges  of  the  Superior  Court,  accord- 
ing  to  the  provisions  contained  in  articles  494  to  504.  27- 
^8  F.  c.  39,  8.  20. 

1093.  Such  party  has  likewise  a  remedy  by  appeal,  in 
conformity  with  the  provisions  contained  in  the  fourtb  book 
of  this  code.     C.  S.  L.  C.  c,  77,  «.  39. 


CHAPTER    THIRD. 

PROVISIONS  PARTICULAR   TO  NON-APPEALABLE  CASES. 

1093.  When  a  non-appealable  case  is  retumable  during 
term  in  the  Circuit  Court,  the  défendant  is  bound  to  appear 
in  open  court  on  the  day  and  at  the  hour  specified,  without 
having  a  delay  until  the  next  day  to  file  his  appearance.  G 
S.i.  (7.c.83,«.  189. 

1.  The  court  not  haying  sat  until  11.30  p.  m.  on  the  day  of  the  re- 
tum,  the  majority  of  the  judgea  decided  that  plaintiff  could  not  pro- 
oeed  by  default  although  défendant  made  default  when  oaUed  ;  and 
the  action  was  diamiased.  The  City  Bank  y.  Sauririf  2  Rey  de  Lég.  4S  Q. 
B.  1814. 

1094.  If  the  judge  is  absent  the  case  may  be  called,  and 
appearance  or  defiiult  recorded  by  the  derk.    Ibid,  §  2. 

lOOS.  Confessions  of  judgment  may  be  given  orally  in 
open  court;  or  out  of  term  pursuant  to  the  provisions  con- 
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tained  in  articlds  94  and  foUowing,  and  judgment  may  be 
rendered  accordingly.     25  F.  c.  10  a.  10. 

34Victc.  4(^.)•■ 
ll.  Article  1095  of  the  said  code  ia  hereby  amended  by  adding 
thereto  the  f oUowing  paragraph  :  '  '  On  any  day  during  a  term  or  the 
time  fixed  for  the  holding  thereof,  if  the  judge  is  absent  or  cannot 
hold  the  court  on  that  day,  such  confessions  may  be  given  in  the  same 
manner  as  ont  of  term." 

1096.  If  the  défendant  fails  to  appear,  the  plaintiff 
may  forfchwith  proceed  with  bis  proof,  and  the  court  may 
thereupon  render  judgment  accordingly.  C.  S.  L.  C.  c.  83, 
8.  189,  §  3. 

1097.  If  the  case  is  retumable  in  term,  the  défendant, 
upon  appearing,  is  bound  to  plead  forthwith.  He  may  do 
do  80  in  writing  or  orally,  at  his  option,  unless  the  court 
orders  that  the  pleas  shall,  within  a  fixed  delay,  be  made 
out  in  writing  ;  but  the  plaintiff  is  not  bound  to  answer  iu 
writing  imless  the  court  so  orders.     Ibid,,  8,  190. 

1098.  If  the  défendant  does  not  plead  in  writing,  hç  is 
called  upon  by  the  court  to  specify  what  allégations  of  the 
déclaration  he  admits,  and  such  admissions  are  recorded.  If 
he  makes  no  such  admissions  he  is  held  to  hâve  denied  ail 
the  facts  alleged,  and  is  liable  for  the  costs  of  proving  such 
of  them  as  may  be  proved.  No  other  articulation  of  facts 
is  required.    Ibid.f  §  2,  8.  93,  §  2. 


If  the  action  is  retumable  in  vacation,  the  pro- 
ceedings  with  respect  to  appearance,  default,  judgment  by 
default  .and  relief  therefrom,  confession  of  judgment, 
written  pleadings,  and  the  inscription  of  the  case,  are  the 
same  as  in  appealable  cases  ;  but  no  demand  of  plea  or  of 
answer  is  necessary  in  order  to  obtain  a  foreclosure  ;  the 
notice  of  inscription  for  proof  and  hearing  must  be  given  at 
least  three  days  bef orehand  ;  and  if  the  défendant  fails  to 
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appear  or  to  plead,  the  plaintiff  is  not  bound  to  give  notice 
of  the  inscription  of  the  case  for  proof,  w^hen  such  proof  îs 
necessary.    Ibid.,  88,  193-4-5-6-7. 

1.  In  non-appealable  cases  C.  C.  where  the  writ  is  retumed  out  of 
term,  the  notice  of  inscription  for  proof  and  hearing  on  the  merîts 
mnst  be  given  three  days  at  least  beforehand,  even  where  snoh  notice 
is  given  daring  term.     Neilan  v.  Demers,  4  Q.  L.  R.  300,  C.  C.  1878. 

1100.  [If  the  défendant  fails  to  appear  or  to  plead  in 
any  case  returnable  in  term,  the  plaintiff  may  at  any  time 
proceed  to  judgment  in  the  same  manner  ets  if  the  action 
were  returnable  in  vacation.] 

IIOL  The  proof  in  ail  cases  is  made  orally  and  in  open 
court,  without  its  being  necessary  to  take  notes  of  the  évi- 
dence.   Ibid.f  8.  191. 

1109.  Judgments  for  sums  not  exceeding  forty  dollars 
can  only  be  executed  upon  the  moveable  property  of  the 
debtor,  except  in  the  case  of  hypothecary  actions,  or  of  rents 
created  under  the  Seigniorial  Act  of  1864,  in  which  cases 
the  court  may  issue  exécution  against  the  immoveable 
charged,  according  to  the  formalities  prescribed  in  the  pre- 
ceding  chapter.    Ibid.,  8.  202. 

1103.  The  provisions  conceming  oppositions  and  stay  of 
proceedings,  contained  in  the  preceding  chapter,  as  well  as 
those  conceming  seizures  by  gamishment  after  judgment, 
must  also  be  observed  in  non-appealable  cases.  Ibid.,  a. 
203. 

1104.  Ail  non-appealable  suits  are  determined  in  a  sum- 
mary  manner,  and  when  the  amount  claimed  does  not  ex- 
ceed  twenty-five  dollars  they  are  decided  according  to  equity 
and  good  conscience.  The  provisions  of  article  1080  apply 
to  non-appealable  cases.     C.  8,  L.  0.  c.  79,  s.  2,  §§  2-3. 
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î 


TITLE   THIRD. 

OF  surrs  betwben  lessors  and  lsssees. 

nos,  The  Circuit  Court  bas  jurisdiction  in  cases  be- 
tween  lessors  and  lessees,  whenever  the  rent,  or  the  annual 
value,  or  the  amount  of  damages  claimed,  does  not  exceed 
two  hundred  dollars.  C.  S,  L,  C.  c,  40,  8.  41  ;  25  Vict,,  c. 
12,  8.  1. 

1106.  The  provisions  contained  in  the  first  chapter  of 
tiile  second  of  the  second  part  of  this  code  apply  to  suits 
brought  before  the  Circuit  Court. 

1.  In  cases  of  êaisie  gagerie  in  the  Cirovit  Court  a  déclaration  need 
not  be  served  by  a  bailiff,  bnt  may  be  left  at  the  prothonotary's  office. 
Brahadi  v.  Bergtron,  10  L.  C.  J.  117,  Q.  B.  1866. 
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TITLE    FOURTH. 

SUITS  IN  CASKS  OF  ILLEGAL  DETENTION   OF  LANDS  HELD  IN 
FREE  AND  COMMON   SOCOAGE. 

1107.  Concurrently  with  the  jurisdiction  of  the  Superior 
Court  in  such  matters,  petitory  or  possessory  actions 
against  persons  illegally  detaining  lands  held  in  free  and 
common  soccage  in  the  townships  may  be  brought  before 
the  Circuit  Court  in  the  circuit  within  which  such  lands 
are  situated,  or  out  of  term  before  a  judge  of  the  Superior 
Court  who  may  hear  and  détermine  such  suits  in  vacation, 
as  the  Circuit  Court  might  also  do,  whatever  may  be  the 
value  of  the  lands  ;  and  the  proceedings  in  ail  such  cases 
form  part  of  the  records  of  the  Circuit  Court.  (7.  S.  L.  G. 
c.  45,  88.  1-10. 

1108.  The  plaintiff  in  any  such  suits  may  add  conclusions 
for  the  rents,  issues  and  profits  of  such  lands,  and  for  any 
other  damages  he  may  hâve  suffered.     Ihid,  8.  11. 

1100.  Such  suits  are  subject  to  the  same  provisions  as 
other  appealable  cases  in  the  Circuit  Court,  as  regards  sum- 
mons,  pleading  and  proof.     Ihid,  8,  5. 

1110.  The  défendant  may  plead  ail  matters  of  defence, 
even  adverse  title,  and  may  also  daim,  by  incidental  de- 
mand,  whatever  sum  he  may  be  entitled  to  for  improve- 
ments  made  upon  the  lands.    Ihid,  88,  S,  12, 16. 

1.  In  a  petitory  action  to  recoyer  the  poiseflsion  of  a  lot  of  land, 
the  défendant,  by  peremptory  exception,  pleaded,  aïking  that  the 
plaintiff  be  condemned  to  pay  him  the  value  of  the  improvements  he 
had  made  on  the  property — Held,  that  a  possessor  in  bad  faith  has  no 
right  of  détention  for  improvements.  Lane  et  cU,  v.  Déloge,  1  L.  C.  J. 
3,  S.  C.  1S56. 
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2.  But  in  a  petitory  action  brought  by  the  plaintiff  to  reoover  pos- 
session of  a  portion  of  lot  nnmber  ten  in  the  8th  range  of  the  town- 
ship  of  E\y-^  Held,  that  the  possecsor  in  good  faith  was  entitled  to  his 
improvements,  and  was  not  liable  for  rent  and  profits  accmed  previons 
to  the  service  of  process.  Krwwlton  et  al,  db  Clarke  et  vir,  9  L.  C.  J» 
243,  Q.  B.  1864. 

1111.  [If  either  of  the  parties  is  aggrieved  by  the  judg- 
ment  he  may  inscribe  the  case  for  hearing  before  three 
judges  of  the  Superior  Court, .  according  to  the  provisions 
contained  in  articles  494  and  following,  and  without  préju- 
dice to  the  right  of  appeal  to  the  Court  of  Queen's  Bench.] 
Ibid.  88.  1, 2. 

1119.  The  judgment  may,  when  the  plaintiff  is  entitled 
to  it,  déclare  him  owner  of  the  lands  in  question,  and  order 
the  défendant  to  restore  them  to  him  within  twenty  days 
from  service  of  judgment,  and  such  judgment  may  be  carried 
into  effect  by  means  of  a  writ  of  possession,  as  prescribed  in 
articles  549  and  550.    Ihid.  s.  6. 

IIIS.  An  appeal  lies  from  such  judgment  to  the  Court  of 
Queen's  Bench,  in  the  same  manner  as  any  other  appeal 
from  the  Circuit  Court;  nevertheless,  the  security  must  be 
by  two  sureties,  upon  real  property  to  the  value  of  two 
hundred  dollars  each  ;  and  the  pétition  must  be  served 
within  fifteen  days  after  the  judgment,  and  be  presented  on 
the  first  day  of  the  term  next  after  the  expiration  of  such 
fifteen  days.     25  F.  c.  10,  s.  7. 
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BOOK    FOURTH. 

COUET  OF  QUEEN^S  BENCH  (APPEAL  SIDE). 

CHAPTER    FIRST. 

OF  ERROR  AND  APPEAL  FROM  JCTDGMENTS   OF  THE  8UPERI0R 

COURT. 

1114.  Error  may  be  brought,  by  means  of  a  writ  of  error 
against  auy  judgment  of  the  Superior  Court  foimded  upon 
a  gênerai  verdict  given  by  a  spécial  jury. 

It  must  be  brought  before  the  Court  of  Queen's  Bench 
sitting  in  appeal. 

Questions  of  law  only  can  be  argued  in  error.  C.  8.  L.  C, 
c.  77,  88,  4,  24  ;  c.  83,  88.  32,  41. 

A  writ  of  appeal  and  not  a  writ  of  error  will  lie  in  the  case  of  a  jury 
trial  when  the  grievance  is  not  merely  an  error  in  a  matter  of  law,  and 
when  the  verdict  of  the  jury  is  a  final  adjudication  of  laW  and  fact 
Casey  éc  Qoldsmid  et  al.  2  L.  C.  B.  212,  Q.  B.  1852. 

1115.  An  appeal  lies  to  the  same  court  upon  any  other  final 
judgment  rendered  by  the  Superior  Court,  except  in  cases 
of  certiorari,  and  in  matters  concerning  municipal  corpora- 
tions or  offices,  as  provided  in  article  1033.  C.  S.  L,  Ce* 
77,  «.  4  ;  c.  83,  88.  17,  41  ;  c.  89, 88.  6,  17. 

34Vict.c.4(Que.)  : 

12.  Article  1115  of  the  said  code  is  hereby  amended  by  adding,  ai 
the  end  thereof,  the  following  words  :  "  And  except  also  in  oaaet  for 
an  amount  not  exceeding  two  hundred  dollars,  in  which  the  judgment 
has  been  confirmed  in  reriew  before  three  judges.'' 

See  87  Yict.,  c.  6  (Que.),  under  art.  494  anU. 
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1.  There  îb  no  appeal  to  the  Court  of  Queen's  Benoh  from  an  order 
giyen  by  a  jndge  in  chamben,  as  a  gênerai  raie,  exoept  in  oaaeA  where 
the  law  by  a  spécial  disposition  assimilâtes  the  judge  in  chambers  to 
the  Superior  Oourt  as  in  the  case  of  prohibition.  Bdiveau  é  Chevrefils, 
1  a  L.  R.  209,  Q.  B.  1876. 

2.  A  judgment  of*  the  Superior  Oourt,  ref using  to  grant  a  writ  of 
mandamiu  upon  a  pétition  oomplaining  that  the  Bishop  of  Québec  had 
ref used  to  read  the  funeral  service  over  the  dead  body  of  an  individual, 
is  a  final  judgment  and  may  be  appealed  from.  Wurtele  é  The  Bishop 
of  Québec,  2  L.  C.  R.  65,  Q.  B.  1852. 

3.  A  judgment  rendered  on  an  application  for  a  writ  of  hébeas  cor- 
puê,  made  in  vacation  before  a  judge  of  the  Superior  Oourt,  and,  on 
retum,  transmitted  to  the  Superior  Oourt  for  further  proceedings 
thereon,  is  a  judgment  of  the  oourt  and  not  of  the  judge,  and  as  such 
is  susceptible  of  review  or  appeal.  Barlow  di  Kennedy,  17  L.  0.  J« 
253,  Q.  B.  1871. 

4.  There  is  no  right  of  appeal  from  a  conviction  of  justices  of  the 
peaoe  under  the  Québec  Lioense  Act.  Page  é  QriffUh,  17  L.  0.  J. 
302,  Q.  B.  1873. 

6.  An  action  in  déclaration  of  a  hypothec  being  of  the  nature  of  a 
real  action  is  appealable,  and  the  évidence  must  be  taken  in  writiug  on 
demand  of  any  of  the  parties.  Dupont  el  cU.  dh  Orcmge,  10  L.  0.  J.  75, 
Q.  B.  1865, 16  L.  0.  R.  147. 

6.  There  is  no  appeal  from  judgments  rendered  either  in  chambers 
or  in  banco  when  they  concem  matters  of  summary  jurisdiction 
wMch  are  not  contested.  Andrews  et  nx.  é  Davies,  1  R.  L.  210,  Q.  B. 
1856. 

7.  Where  an  appeal^ was  had  from  a  judgment  confirming  and  adopt- 
ing  a  verdict  of  a  spécial  jury  in  the  court  below — Held,  that  as  no  mo- 
tion had  been  made  in  the  court  below  to  set  aside  the  verdict,  or  for 
a  new  trial,  or  in  arrest  of  judgment,  the  verdict  could  not  be  set 
aside  in  appeal     Show  et  cd.  dh  MeUdeham,  3  L.  0.  J.  5,  Q.  B.  1858. 

8.  Where,  in  an  action  of  damages  for  a  voie  de  fait  for  $200,  judg- 
ment was  given  in  review  for  $10  and  costs  as  in  an  action  of  $120 — 
Held,  that  there  was  no  appeal  to  the  Queen's  Bench  by  défendant. 
Hyacinthe  ce  Bart,  14  L.  0.  J.  223,  Q.  B.  1869. 

9.  The  amount  demanded  détermines  the  right  of  appeal,  and  not 
ihe  amount  of  the  judgment  appealed  from.  Boudreau  v.  Stdte,  3  Q. 
L.  R.  336,  Q.  B.  1877  ;  The  Grand  Trunk  By,  Co,  v.  Qodbwnty  8  Q.  L. 
R  346,  Q.  B.  1877. 

8ee  Joyce  v.  BaH,  1  S.  0.  Rep.  321,  under  art.  1178. 
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10.  An  appeal  lies  from  a  judgment  homologating  an  uncontested 
report  of  distribution.  Eastem  Totonships  Bank  v.  Pacaud,  17  L.  C. 
R.  126,  2  L.  C.  L.  J.  270,  Q.  B.  1866.  ;  Sluyrtis  v.  Normand,  3  Q.  L.  R. 
382,  Q.  B.  1877. 

See  cases  under  art.  494  and  1178. 

• 

1116.  An  appeal  also  lies  from  interlocutory  judgments 
in  the  following  cases  : 

1.  When  they  in  part  décide  the  issues  ; 

2.  When  they  order  the  doing  of  anything  which  cannot 
be  remedied  by  the  final  judgment  ; 

3.  When  they  unnecessarily  delay  the  trial  of  the  suit. 
C.S.Z.C.c.  77,ss.  23,  26,  §3. 

1.  An  appeal  from  a  judgment  dismissing  a  pétition  for  release  under 
a  capias  and  from  various  other  interlocutory  orders  and  judgments  in 
connection  with  such  capias,  and  rendered  partly  by  the  court  below 
and  partly  by  a  judge  thereof  in  chambers,  may  be  instituted  by  one 
and  the  same  writ,  and  without  obtaining  the  preyious  permission  of 
the  Court  of  Appeal.  Phillips  é  SutherUmd,  19  L.  C.  J.  134,  Q.  B. 
1876. 

2.  Where  a  défendant  under  arrest  on  a  capias  applied  by  a  pétition 
to  a  judge  for  his  discharge  under  12  Vict.  cap.  42,  sec.  2,  and  the  péti- 
tion being  rejected  he  appealed  ;  the  appeal  was  allowed  and  the  writ 
ordered  to  issue  accordingly,  Blanckensee  é  Sharpley,  3  L.  0.  J.  292, 
Q.  B.  1859. 

3.  An  application  to  be  allowed  to  appeal  from  a  ruling  at  enquête 
which  is  manifestly  wrong  wiU  be  rejected  when  the  granting  of  the 
appeal  will  hâve  the  effect  of  retarding  the  case.  Le  Curé,  etc*,  de 
Beauhamois  éc  BobiUard,  20  L.  C.  J.  294,  Q.  B.  1876. 

4.  No  appeal  will  be  allowed  from  a  judgment  dismissing  a  motion 
to  révise  a  ruling  at  enquête,  parties  in  such  case  proceeding  at  their 
own  risk,  and  if  one  of  them  be  aggrieved  the  case  may  corne  up  on 
appeal  at  a  later  stage  of  the  proceedings.  Hudan  à:  PaincKaud,  15 
L.  C.  R.  437,  Q.  B,  1865  ;  Ontario  Bank  v.  Duchemay,  16  L.  C.  R.  194, 
Q.  B.  1865. 

5.  Nor  from  an  interlocutory  judgment  dismissing  a  demurrer  to  a 
déclaration.     Benning  d;  Orange,  13  L.  C.  J.  153,  Q.  B.  1868. 

6.  Nor  from  an  interlocutory  judgment  rejecting  a  motion  to  unité 
two  suits  into  one.  Foky  et  al.  é  Tarratt  et  al.,  9  h,  C.  J.  108, 
Q.  B.  1865. 
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7.  Nor  from  a  jadgment  on  an  exception  tending  to  obtain  the  sua- 
pension  of  proceedings  until  a  décision  be  rendered  in  another  cause 
between  the  same  parties  on  similar  matters.  Donegam  et  Quetnel, 
1  L.  C.  R.  411.  Q.  B.  3851. 

8.  An  appeal  ought  to  be  allowed  from  an  interlocutory  jndgment 
which  cannot  be  remedied  by  the  final  judgment,  unless  the  court  be 
dearly  of  opinion  that  the  judgment  complained  of  must  be  confirmed. 
Chef^  é  Frigon  etaL,W  L.  C.  J.  67,  Q.  B.  1870. 

9.  On  a  motion  by  the  respondent  to  set  aside  a  writ  of  appeal — 
HM,  that  a  judgment  which  détermines  ail  the  matters  in  litigation 
between  the  parties  with  the  exception  of  the  amount  claimed  under  a 
plea  of  compensation,  and  orders  preum  avant  faire  droit  on  such  a 
plea,  and  that  the  amount  of  compensation  be  settled  by  experts, 
reserving  the  question  of  costs,  is  not  a  final  judgment  entitling  the 
party  aggrieved  to  sue  ont  a  writ  of  appeal  de  piano,  and  the  motion 
was  granted.     WardU  é  Bethune,  6  L.  0.  J.  220,  Q.  B.  1862. 

10.  A  party  is  not  entitled  to  an  appeal  from  an  interlocutory  judg- 
ment, rejecting  an  exception  to  the  form  upon  the  ground  of  its  hav- 
ing  been  filed  too  late,  if  the  grounds  of  such  exception  to  the  form 
might  haye  been  made  the  grounds  of  a  demurrer  filed  in  the  same 
cause,  because  the  Court  of  Appeals  cannot  say  if  the  grieyance  com- 
plained of  may  be  irrémédiable  or  not,  the  demurrer  not  being  before 
the  court.     Moreau  é  Motz,  3  L.  C.  R.  53,  Q.  B.  1863. 

11.  The  respondent  having  complained  of  damage  caused  to  his 
property  by  certain  provincial  works,  the  matter  was  referréd  to  arbi- 
trators  and  the  demand  dinnissed.  The  respondent  then  appealed 
under  22  Yict.  cap.  3.  sea  60,  to'the  Superior  Court,  and  the  déci- 
sion of  the  arbitrators  was  reversed  and  a  large  amount  granted  him 
for  damages.  On  appeal  by  the  Attomey-General  to  the  Queen's 
Bench,  the  respondent  urged  that  the  décision  of  the  Superior  Court 
was  final,  and  there  was  consequently  no  appeal.  After  hearing,  the 
exception  was  dismissed  and  the  appeal  allowed.  The  Attorr^y-Oene- 
rai  é  BUicey  16  L.  C.  R.  64,  Q.  B.  1865. 

12.  A  judgment  of  the  Superior  Court  determining  and  defining  the 
facts  to  be  inquired  into  by  the  jury  is  a  judgment  from  which  an  ap- 
peal wiU  Ue  to  the  Court  of  Queen's  Bench.  Arthur  é  The  Montréal 
Aemrance  Co.,  6  L.  C.  R.  99,  Q.  B.  1866. 

13.  And  a  judgment  granting  a  jury  triai  LoveU  é  CampbeU  et  al,, 
6  L.  C.  J.  116,  S.  C.  1861.  See  Boak  v.  Mer.  M.  Irw.  Co.,  art.  1178 
post, 

35 


Digitized  by 


Google' 


546  COURT  OF  QUEENS  BENCH,  ARTS.  1116-1118. 

14.  An  appeal  does  not  lie  from  a  judgment  or  order  of  a  judge 
given  in  yacation  appointing  a  séquestre,  Blanchard  et  aU  à:  MiUar, 
16  L.  0.  J.  80,  Q.  B.  1871. 

15.  An  appeal  will  lie  from  a  judgment  dismissing  an  inBcription  in 
improbation,  but  not  de  piano,  Bea/udry  v.  The  Mayor,  etc.,  of  Mon- 
tréal, 11  L.  C.  J.  28  &  2  L.  C.  L.  J.  231,  Q.  B.  1866. 

16.  An  appeal  lies  from  an  order  of  the  Superior  Court  discbarging 
an  inscription  for  hearing  in  vacation  on  the  mérita  of  an  exception  to 
the  form,  without  the  consent  in  writing  of  the  parties  for  such  hear- 
ing out  in  term.     Dease  <k  Taylor,  2  L.  C.  R.  227,  Q.  B.  1852. 

J  7.  An  appeal  will  lie  from  a  judgment  rejecting  an  inscription  be- 
cause  no  articulations  were  filed.  BaUay  <t  Gray,  4  Q.  L.  R.  91,  Q.  B. 
187i. 

18.  The  Court  of  Appeal  ought  not  to  interfère  with  the  rulings  of 
the  court  below  on  points  of  practice.  Lepine  db  Afuwon,  16  L.  C.  J. 
296,  Q.  B.  1872. 

19.  An  appeal  to  the  Court  of  Q.  B.  does  not  lie  from  any  judgment 
of  the  S.  C.  under  the  Insolvent  Act  which  is  not  a  final  judgment. 
McKay  v.  St.  La/wrence  Saimon  Flshing  Co,y  21  L.  C.  J.  76,  Q.  B. 
1876. 

1117.  Proceedings  in  error  or  in  appeal  from  judgments 
rendered  in  the  districts  of  Montréal,  Ottawa,  Terrebonne> 
Joliette,  Richelieu,  St.  Francis,  Bedf ord.  St.  Hyacinthe,  Iber- 
ville  and  Beauhamois,  are  brought.  heard  and  determined 
in  the  city  of  Montréal,  and  the  writ  is  made  retumable 
there,  and  the  like  proceedings  against  judgments  rendered 
in  the  districts  of  Québec,  Three  Rivers,  Saguenay,  Chicou- 
timi,  Gaspe,  Rimouski,  Kamouraska,  Montmagny,  Beauce 
and  Arthabaska,  are  brought,  heard  and  determined  in  the 
city  of  Québec,  and  the  writ  is  made  retumable  there, 
lUd,  8.  22. 

1118.  [Proceedings  in  error  or  in  appeal  must  be  brought 
within  a  year  from  the  date  of  the  judgment,  saying  the 
cases  provided  for  by  articles  823,  1033  and  1087;  this  delay 
of  a  year  is  binding  even  upon  minors,  women  under  cover- 
ture,  persons  of  unsound  mind  or  interdicted,  and  upon 
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persons  absent  from  Lower  Canada,  when  those  who  repre- 
sent  them,  or  whose  duty  it  is  to  assist  thetn,  hâve  been 
duly  brought  into  the  suit. 

If  the  party  dies  before  appealing,  the  delay  is  reckoned 
only  from  the  day  of  his  death,  against  his  heirs  or  légal 
représentatives. 

Proceedings  in  error  or  in  appeal  cannot,  however,  be 
taken  during  the  delay  allowed  for  demanding  a  reView 
before  three  judges,  nor  during  the  proceedings  for  such 
review. 

In  cases  of  judgment  by  default  in  vacation,  the  delay  for 
appealing  runs  only  from  the  expiration  of  the  time  allowed 
for  filing  an  opposition  thereto.] 

Ibid.  88.  27-55  ;  c.  83,  «.  128  ;  27-28  F.  c.  39,  «.  22.  Evan- 
turel  V.  Evanturd,  17  L.  C.  R.  223. 

34Vict.  c.  4(Que.): 

13.  Notwitlistanding  article  1118  of  the  said  code,  proceedings  in 
error  or  in  appeal  may  be  tnkea  during  the  delay  allowed  for  demand- 
ing a  review  before  three  judgea,  or  after  proceedings  in  review  hâve 
been  commenced  if  the  party  who  has  taken  such  proceedings  discon- 
tinues the  same. 

1.  An  appeal  made  within  the  period  of  eight  days  from  the  render- 
ing  of  a  jndgment  subject  to  revision  as  allowed  by  law,  is  préma- 
turé.   Beaulieu  de  CharlUyii,  11  L.  0.  J.  297,  Q.  B.  1866. 

â.  A  wife,  separate  as  to  property,  may  appeal  from  a  'judgment 
rendered  against  her,  even  after  a  year  and  a  day  elapsing  during  the 
life  of  her  husband.  Walker  et  vir  db  The  Mayor,  etc,,  ofthe  Town  of 
Sorti,  10  L.  C.  J.  77,  Q.  B.  1866.  . 

1110.  If  the  appeal  is  from  an  interlocutory  judgment,  it 
must  first  be  allowed  by  the  Court  of  Queen's  Bench,  upon  a 
motion  supported  with  copies  of  such  portions  of  the  recoi^d 
as  may  be  necessary  to  décide  whether  the  judgment  in  ques- 
tion is  susceptible  of  appeal,  and  falls  within  one  o|  the 
cases  specified  in  article  1116. 

The  motion  must  be  made  during  the  term  next  after  such 
rendering  of  the  judgment,  and  cannot  be  received  after- 
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wards  ;  saving,  however,  the  party's  right  to  urge  bis  reasons 
against  such  judgment  upon  an  appeal  from  the  proceedings 
in  error  against  the  final  judgment.  C,  S,  L.  (7.  c.  77,  s.  26, 
%^;27ihRuleofP,  Q.B. 

1.  Ou  a  motion  to  be  permitted  to  appeal  from  an  interlocutory 
judgment — Held,  that  such  a  motion,  though  not  made  during  the  term 
immediately  subséquent  to  the  rendering  of  the  judgment,  is  not  too 
late  when  the  appellant  had  previously  sued  out  a  writ  of  appeal  de 
plcmo,  which  was  set  aside  aa  having  issued  irregularly.  WarJle  éc 
Betkv/ne,  6  L.  0.  J.  221,  Q.  B.  1862. 

2.  In  order  to  be  allowed  to  appeal  from  an  interlocutory  judgment, 
application  must  be  made  at  the  next  term  following  such  judgment. 
The  Seminary  of  Québec  db  Vhtet  e«  oZ.,  6  L.  C.  J.  138,  Q.  B.  1861. 

3.  The  court  will  reject  a  motion  to  obtain  a  rule  for  writ  of  appeal 
from  an  interlocutory  judgment,  where  it  is  against  the  party  moving 
on  the  merits  of  his  application.  Hann  et  aL  é  Lambe,  6  L.  C.  J.  75, 
Q.B.  1862. 

4.  A  judgment  quashing  a  capiaa  is  an  interlocutory  judgment,  and 
fr          cannot  be  appealed  from  de  piano.    Berry  é  May,  10  L.  C.  R,  195,  Q. 

B.  1860. 

5.  Where  the  défendant  under  capias  petitioned  to  be  released,  and 
the  pétition  was  rejected-^i^eU,  that  he  had  a  right  to  appeal  from 
such  judgment  de  plofw,  and  therefore  an  application  by  him  for  leave 
to  appeal  would  be  rejected  on  that  ground.  The  Ckmadian  Bank  of 
Commerce  db  Brown  et  oZ.,  19  L.  0.  J.  110,  Q.  B.  1874. 

See  PkiUipa  é  Sutherîand,  under  art.  1 116. 

1190.  The  motion  must  be  served  upon  the  opposite 
party,  and,  if  required,  is  foUowed  by  a  rule,  calling  upon 
such  opposite  party  to  give  his  reasons  against  the  grànting 
of  the  appeal  ;  and  the  service  of  such  rule  upon  him  has  the 
effect  of  suspending  ail  proceedings  before  the  court  below. 
/6id§§4-5. 

1131  Proceedings  in  error  or  in  appeal  are  brought  by 
means  of  a  writ,  in  the  English  or  in  the  French  language, 
issued  from  the  Court  of  Queen's  Bench,  upon  the  written 
demand  of  the  party  aggrieved,  containing  the  names  and 


Digitized  by 


Google 


APPEAI.  FROM  SUPERIOR  COURT,  ART.  1121.     549 

description  of  the  parties  in  the  suit  bef ore  the  court  below,. 
and  mentioning  the  place  and  time  at  which  the  judgment 
was  rendered. 

It  is  addressed,  in  the  name  of  the  sovereign,  to  the  judges 
of  the  Superior  Court,  commanding  them  to  send  up,  within 
twenty  days,  the  record  in  the  case,  togethèr  with  a  trans- 
cript  of  ail  entries  made  in  such  case  in  the  registers  of  the 
Superior  Court  and  of  the  judcrment  ;  it  is  signed  by  the 
clerk  of  appeals  or  his  deputy,  and  sealed  with  the  seal  of 
the  Court  of  Queen  s  Bench;  but  this  latter  formality  is  not 
required  on  pain  of  nullity. 

If  the  appeal  is  from  an  interlocutory  judgment,  the  clerk 
must  endorse  upon  the  writ  that  it  is  issued  by  order  of  the 
court,  a  S,  L.  a  c.  77,  88.  26-28  ;  7th  Rule  of  P.  Q:B. 

1.  A  writ  of  appeal  need  not  be  signed  by  appellant's  attomey. 
Hope  db  Frank,  16  L.  C.  J.  252,  Q.  B.  1871. 

2.  The  rule  of  practice  which  prescribes  that  ail  writs  of  appeal 
shonld  bear  the  signature  of  the  attomey  suiç^  out  the  appeal  is  merely 
directory,  and  where  a  motion  to  amend  by  supplying  the  name  was 
made,  a  motion  to  dismiss  for  illegality  was  disoharged,  and  the  mo- 
tion to  amend  granted.     Ross  <k  Scott,  9  L.  0.  R.  270,  Q.  B.  1859. 

3.  And  in  a  later  case  of  the  same  nature,  where  the  respondent 
moved  to  annul,  the  appellant  was  permitted  to  amend  on  payment  of 
costs.  Viger  é  Bdweau,  6  L.  C.  J.  177,  &  12  L.  0.  R.  405,  Q.  B. 
1862. 

4.  Défendants  who  hâve  pleaded  separately  may,  nevertheless,  pro- 
oeed  to  appeal  from  judgment  rendered,  by  the  same  writ  8pelman 
étal,  é  Bohidoux,  12  L.  C.  J.  227,  Q.  B.  1868. 

5.  An  exécution  cannot  be  issued  on  a  judgment  rendered  against 
four  défendants  if  one  of  them  hâve  institnted  an  appeal,  and  such 
appeal  is  still  pending.  Brash  et  al  y.  Wilson  et  al,  6  L.  0.  R.  39, 
8.  C.  1856. 

6.  Where,  in  an  ordinary  hjrpothecary  action,  the  défendant  against 
whom  judgment  had  been  rendered  in  the  Superior  Court  appealed, 
and  about  the  same  time  presented  a  pétition  to  the  judges  of  the  Su- 
perior  Court  and  to  the  prothonotary,  praying  that,  inasmuch  as  the 
property  in  question  was  of  less  value  than  the  amonnt  for  which  judg- 
ment had  been  rendered,  that  he  be  allowed  to  abandon  the  property 
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*conditionally,  the  abandonment  to  remain  good  if  the  judgment  were 
oonfirmed,  and,  if  reversed,  to  be  nul!  and  void — Held,  that  the  aban- 
'donment  made  in  accordance  with  such  pétition  was  nuU,  inasmuch  as 
•«  judgment  from  which  an  appeal  had  been  taken  had  not  the  force 
H>f  a  chose  jugée.    Hati-issc  é  BrauU,  2  L.  C.  J.  303,  Q.  B.  1858. 

7.  Action  was  brought  upon  a  judgment  recovered  by  the  plaintiffs 
against  the  défendant  in  the  Court  of  Common  Pleas  of  Upper  Canada. 
The  défendant  pleaded  by  dilatory  exception  that  the  judgment  having 
been  oonfirmed  by  the  Court  of  Error  and  Appeal  they  had  appealed  to 
the  P.C.  and  said  appeal  was  still  pending.  The  parties  havingbeen  heard 
upon  the  merits  of  suoh  exception — Held^  that  the  pendency  of  such 
appeal,  when  security  for  costs  had  only  been  given,  was  no  defence  to 
the  action  brought  on  such  judgment  in  Lower  Canada.  The  Northern 
Railway  of  Canada  é  Pattoit,  17  L.  C.  R  71,  S.  C.  1867. 

8.  An  opposition  to  an  exécution  on  the  ground  that  the  opponent 
has  taken  out  a  writ  of  appeal  from  the  judgment  will  be  rejected,  un- 
less  security  for  the  appeal  précède  the  opposition.  Brown  et  al.  v. 
Lionais  et  al,  é  Lioiiais  et  al.  20  L.  C.  J.  280,  S.  C.  1876. 

9.  In  an  appeal  by  one  writ  from  three  différent  judgments  rendered 
in  the  Superior  Court — ^eW,— both  on  motion  and  on  the  hearing  of 
the  case,  that  one  appeal  could  be  instituted  from  one  principal  judg- 
ment and  from  the  judgments  upon  oppositions  in  the  same  cause. 
Waggoner  é  Ricker,  13  L.  C.  R.  102,  Q.  B.  1862. 

10.  Where  the  appellant  took  a  writ  of  appeal,  in  which  the  judg- 
ment complained  of  was  said  to  be  of  the  20th  March,  and  then,  with 
a  view  of  saving  costs,  took  an  alias  writ,  on  which  he  was  afterwards 
allowed  by  a  judge  in  Chambers  to  afiix  full  stamps,  subject  to  objec- 
tion, and  the  respondent  moved  to  reject  the  appeal,  on  the  ground 
that  the  first  writ  was  a  nullity,  and  the  alias  should  be  a  copy  of  the 
first, — HMy  that  although  the  original  writ  was  a  nullity,  the  words 
**  alias  writ,"  on  the  second  were  surplusage,  and  the  motion  was  re- 
jected.    Bemier  é  Gaumond^  18  L.  0.  J.  209,  Q.  B.  1874. 

1139.  The  delay  for  retuming  the  writ  may  be  extended, 
according  to  the  distance  between  the  place  where  the 
judgment  was  rendered  and  the  place  where  the  writ  is  to 
be  retumed.     7th  Rule  of  P.  Q.  B. 

1.  A  Judge  of  the  Queen's  Bench  in  Chambers  has  power  to  shorten 
the  delay  for  retum  of  writ  of  appeal.  Phillips  é  Swiiderlaiid,  19  L.  CL 
J.  134,  Q.  B.  1875. 
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1133.  The  writ  of  error  or  of  appeal  must  be  served  upon 
the  opposite  party  by  leaving  a  copy  with  him  or  at  his 
domicile,  or  with  his  attomey  ad  litem  in  person  ;  and  it 
must  afterwards  be  deposited  with  the  prothonotary  of  the 
court  by  which  the  judgment  was  rendered. 

A  return  of  such  service  and  deposit  must  be  made  by  the 
bailiff  upon4i,n  authentic  copy  of  the  writ  of  appeal  or  error, 
which  copy  must  be  filed  in  the  office  of  the  clerk  of  aj^eals. 
8th  RuLe  of  P. 

1.  The  certifioate  of  servioe  of  a  writ  of  appeal  must  show  a  personal 
servioe  either  upon  the  attorney  of  the  respondent  or  upon  the  respon- 
dent  himself .     Dupm»  éc  DuptUa,  6  L.  C.  R.  429,  Q.  B.  1855. 

2.  Where  the  appellant  had  only  given  notice  of  appeal  and  of 
security,  but  had  neglected  to  serve  a  oopy  of  the  writ  in  time — HM, 
that  a  motion  for  non  jn^os  would  lie.  Pdoqiiin  dk  Lamwthej  3  R.  L.  58, 
C.  C.  1874. 

3.  The  copies  of  the  writs  of  appeal  may  be  certified  by  the  attor- 
neys  ad  litem,  Morrison  et  al,  é  Daynboxirges  et  al.  11  L.  C.  J.  126  i&  3 
L.  C.  L.  J.  118,  Q.  B.  1867. 

1134.  The  appellant  or  plaintiff  in  error  must,  before  the 
record  can  be  sent  up,  give  good  and  sufficient  security  that 
he  will  effectually  prosecute  the  appeal  or  proceedings  in 
error,  and  that  he  will  satisfy  the  condemnation  and  pay  ail 
costs  and  damages  adjudged,  in  case  the  judgment  appealed 
from  is  confirmed  ;  or  else  he  must  déclare  in  writing  at  the 
office  of  the  prothonotary  of  the  court,  whose  judgment  is 
appealed  from,  that  he  does  not  object  to  the  judgment  ren- 
dered against  him  being  executed  according  to  law,  in  which 
case  he  is  only  boimd  to  give  security  for  the  payment  of 
the  costs  in  appeal,  if  he  fails  ;  and  if  the  judgment  is  re- 
versed,  the  respondent  who  has  caused  the  judgment  to  be 
executed  is  boimd  to  refund  to  the  appellant  the  net  amount 
only  of  the  moneys  levicd  by  exécution,  together  with  légal 
interest,  or  to  restore  the  property  of  which  he  was  put  in 
possession,  together  with  the  rents,  issues  and  profits  since. 
0.  S,  L,  G,  c,  77,  88.  23,  42-3. 
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1.  The  sureties  in  appeal  are  held  to  the  payment  of  the  costo  of  the 
appeal  without  the  right  to  require  the  previous  diacussion  of  the  par- 
ties to  the  suit.     Larose  et  oL  <b  Wilson,  16  L.  0.  J.  29,  Q.  B.  1872. 

2.  The  adyocate  who  suoceeds  in  appeal,  and  to  whom  distraction  of 
oosts  is  granted,  may  bring  an  action  against  the  sureties  in  appeal  in 
the  name  of  his  client  for  the  reoovery  of  the  said  costs.   Ib. 

3.  The  sureties  in  such  case  are  not  entitled  to  a  delay  of  fifteen 
days  from  day  of  judgment.     Ib. 

4.  They  are  judicial  sureties,  and  as  such  are  liable  to  contrainte  par 
corps,    Dumont  vt  Dorion  et  al.  3  R.  L.  360. 

6.  The  filing  of  a  copy  certified  by  the  prothonotary  of  a  bond  given 
before  a  judge  before  tke  allowanoe  of  a  writ  or  appeal  is  suficient 
proof  of  the  exécution  of  the  bond  and  of  the  liability  incurred  by  the 
sureties  without  further  évidence.  Gosselin  v.  Chapman,  6  L.  C.  ft. 
35,8.0.1856. 

6.  The  sureties  in  appeal  are  not  bound  for  the  condemnation  money 
when  the  appellant  files  a  déclaration  to  the  effect  that  the  judgment 
appealed  from  could  be  executed,  although  the  appeal  bond  has  been 
executed  in  the  usual  way.  Ohaurette  v.  Eapifi  db  Loranger,  4  L.  C.  J. 
293,  S.  C.  1859. 

7.  In  appeals  from  décisions  of  the  Trinity  House  under  12  Yict. , 
cap.  114,  the  party  appealing  is  not  bound  to  give  notice  of  the  se- 
curity  he  intends  to  otfer.  Laprise  db  Armgtrongf  10  L.  C.  R.  434, 
S.  C.  1860. 

8.  A  second  notice  of  security  in  appeal  is  a  waiver  of  one  pre- 
viously  giyen  for  a  previous  day.  SnUivan  db  Smith,  2  L.  C.  J.  160, 
Q.  B.  1858. 

9.  And  where  the  respondents  served  a  notice  on  the  appellants, 
that  they  would  put  in  security  for  appeal  to  the  Privy  Councîl  on  the 
18th  of  August,  in  the  judge's  chambers,  in  the  court  house,  and  se- 
curity was  not  put  in  on  that  day,  but  notice  was  given  later,  on  the 
Saturday,  that  security  woul4  be  entered  in  chambers  on  Monday,  on 
which  day  security  was  put  in,  not  in  chambers  but  in  the  judge*s 
house,  one  of  the  parties  signing  the  bond  in  the  forenoon  and  the 
other  in  the  aftemoon — Beld,  on  motion  to  set  aside  the  bond  for  ir- 
regularity  and  want  of  sufficient  notice,  that  the  bond  must  remain  ; 
but  allowing  the  parties  moving  to  make  such  objection  to  the  suffi- 
ciency  of  the  security  as  they  might  legally  hâve  made  when  such  se- 
curity was  put  in.  Oibb  et  al.  é  The  Beacon  Fire  and  Life  Insurance 
Company,  10  L.  C.  R.  402,  Q.  B.  1860. 
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10.  In  a  notice  of  security  in  appeal  the  date  for  filing  snoh  security 
was  ohanged  by  erasing  that  given  in  the  body  of  the  document  and 
inaerting  another  in  the  margin,  no  mention  of  such  change  being  made 
at  the  foot  of  the  paper — Held,  that  this  was  not  material,  so  at  to 
avoid  the  service,  and  the  court  would  maintain  it  aocording  to  circum- 
Btances.    Demers  db  ParatU  étal  5  L.  0.  R.  36,  Q.  B.  1854. 

11.  On  an  appeal  from  a  judgment  ordering  a  writ  of  coi^tramte  par 
eorpi  against  the  défendant  where  the  suretiet  guaranteed  that  the  de- 
fendant  should  prosecute  the  appeal  and  pay  such  oondemnation  money,. 
costs  and  damages  as  should  be  adjudged  in  case  the  judgment  of  the 
Superior  Court  should  be  confirmed — Held,  that  the  sureties  were  not 
immediately  liable  to  the  plaintiff  for  more  than  the  costs  of  the  ap- 
peal, and  were  not  liable  for  the  balance  of  the  condemnation  money 
against  the  défendant  imtil  the  plaintiff  has  first  enforced  the  order  for 
cojUrainte  against  the  défendant.  Whitney  v.  Brooks  e^  aZ. ,  5  L.  0.  J. 
16J,S.  0.1862. 

12.  Notice  was  giyen  on  the  15th  that  security  in  appeal  would  be 
given  on  the  17th.  Another  notice  was  given  that  the  same  security 
would  be  put  in  on  the  18th,  but  security  was  eventually  given  accord* 
ing  to  the  first  notice.  The  notice  first  given  and  the  security  put  in 
were  found  irregular  and  insufScient,  the  first  notice  having  been  ren- 
dered  of  no  effect  by  means  of  the  second-- Jield,  that  no  action  would 
lie  against  the  sureties  on  the  bond  thus  set  aside.  Smith  v.  Egan  et 
al  10  L.  0.  R.  238,  Q.  B.  1860. 

13.  A  practising  attomey  cannot  becoifie  bail  or  surety  in  appeal. 
Lemelin  v.  Lame,  10  L.  0.  R.  190,  Q.  B.  1860. 

14.  In  an  action  against  the  défendants  as  sureties  in  appeal — Held, 
that  they  were  liable  for  the  costs  of  appeal  where  the  judgment  of  the 
court  below,  rendered  in  a  hypothecary  action,  was  affirmed,  although 
a  délaissement  was  made  by  the  défendants  before  signification  of  the 
judgment  rendered  in  the  court  below,  and  although  no  absolute  judg^ 
ment  was  given  in  the  court  below  for  costs,  but  only  a  judgment  con- 
demning  the  défendant  to  pay  the  debt  and  costs  unless  they  preferred 
to  abandon  the  property.  Fisher  é  Provencher  et  oL  13  L.  0.  R.  160, 
0.0. 

16.  Where  an  opposant  appealed  and  by  pétition  sought  to  be  allowed 
to  give  security  for  costs  alone,  though  the  exécution  of  the  judgment 
on  the  principal  demand  was  thereby  stayed — Heldy  that  he  must  give 
security  to  answer  the  principal  condemnation  as  well  as  that  for  costs» 
CoutUe  é  Pose,  6  L.  0.  J.  186,  Q.  B.  1862. 
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16.  On  appeal  from  a  judgment  dismissing  an  opposition,  where  bo- 
cnrity  was  given  only  for  ooBts — Hddf  to  be  insufficient.  Lampson  é 
WurteU,  3  Rev.  de  Lég.  107,  K.  B.  1847. 

17.  The  issue  and  service  of  a  writ  of  appeal  does  not  stay  exécu- 
tion unless  security  is  given.  Booth  v.  Bastien  et  al,  é  Bastitn,  1  Légal 
News  130,  S.  C.  1878. 

18.  In  case  of  appeal  from  a  judgment  ordering  the  appellant  to  ren- 
der  an  account,  security  for  costs  is  sufficient  Brooks  et  aL  é  DaHi- 
more,  20  L.  C.  J.  176,  Q.  B.  1876. 

19.  And  where  the  bond  was  completed  in  snch  case  without  justifi- 
cation and  in  the  absence  of  the  opposite  party,  who  was  présent,  how- 
ever,  when  security  presented  themselves  (contending  that  they  ought 
to  justify  for  a  sufficient  amount  to  recover  the  possible  balance  of  ac- 
count), the  court  will  not  set  aside  the  security  bond  as  irregular  or 
illégal,  but  tHII  réserve  to  the  respondent  his  rîght  to  attack  the  sol- 
vency  of  the  sureties.    Ib. 

20.  Security  in  appeal  cannot  legally  be  given  in  the  absence  of  the 
opposite  party,  and  on  a  day  différent  to  that  stated  in  the  notice. 
Charbormeau  é  Davis  et  al.,  20  L.  C.  J.  167,  Q.  B.  1876. 

21.  When  security  in  appeal  is  given  by  one  person,  he  should  give 
the  désignation  and  description  of  his  real  estate.  Dawêon  v.  Défasses 
é  Daioson,  1  Q.  L.  R.  121,  Q.  B.  1876. 

22.  A  sum  of  money  was  attached  in  the  hands  of  the  tiers  saisi  by 
the  plaintiffofter  judgment.  The  défendant  pleaded  that  the  judg- 
ment had  been  appealed  from,  and  the  appeal  was  still  pending.  The 
plaintiff  answered  that  the  appeal  was  not  allowed  for  want  of  security, 
and  the  plea  was  dismissed.  Perrault  v.  Bwgia  é  Ronxain^  3  Rev.  de 
I4g.  306,  K.B.  1816. 

23.  A  bond  in  appeal  entered  into  before  the  issue  of  the  writ  of 
appeal  is  null  and  void.  Burroughs  db  Sin^son,  11  L.  C.  R.  72,  Q.  B. 
1860. 

24.  Where  the  appellant  gave  security  only  for  the  dépens  ei  dom- 
magea^Ueld,  to  be  irregular  and  defective,  but  that  the  court  would 
order  that  the  appellants  be  permitted  to  prosecute  the  appeal  on 
giving  good  and  suf&cient  security  within  one  month  to  answer  the 
condemnation,  and  pay  ail  such  costs  and  damages  as  should  be  judged 
by  the  court.      Métrisse  é  Brault,  2  L.  C.  J.  303,  Q.  B.  1858. 

25.  No  action  on  an  appeal  bond  can  be  maintained  nntil  the 
appeal  be  determined.  Kerr  v.  Monroe,  1  Rev.  de  Lëg.  345,  EL  B. 
1808. 
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26.  Where  certain  worcU  were  omitted  frono  the  surety  bond  in 
appeal,  and  motion  was  made  to  dismlBs  it  on  that  ground — Held,  that 
the  Court  of  Appeal  would  aUow  the  amendment  of  a  bond  wKioh  had 
been  tiled  in  the  court  of  original  jurisdiction  in  order  to  be  allowed  to 
prosecute  the  appeal.     Taylor  v.  Molleur,  17  L.  C.  R.  376,  Q.  B.  1867. 

27.  An  application  to  enter  security  for  three  joint  appel lan ta  will 
be  refused  and  rejected  if  one  of  the  parties  disavow  the  proceedings 
and  refuse  to  participate  therein.  Muir  et  al,  de  Muir,  16  L.  C.  J.  79, 
Q.  B.  1870. 

28.  An  odditional  day's  notice  is  not  necessary  for  every  fifteen  miles 
of  distance,  when  a  party  is  about  to  give  security  in  appeal. 

One  hypothecary  surety  suÔices.  Where  a  party  gives  security  for 
costs  alone,  the  consent  of  the  attorney  that  the  judgment  of  the 
Court  below  be  executed,  will  suffice.  Fiola  v.  Hamely  4  Q.  L.  R.  62, 
Q.  B.  1877  ;  Qagnm  v.  ffamel,  Ibid. 

1139.  The  security  must  be  received  before  one  of  the 
judges  or  the  prothonotary  of  the  court  in  which  the  judg- 
ment was  rendered  ;  and  such  judge  or  prothonotary  may 
swear  the  sureties  oflfered  and  ask  them  any  pertinent  ques- 
tions with  respect  to  their  sufficiency.     Ibid.  88.  29,  41. 

1.  An  appellant  will  not  be  ordered  to  give  new  security  beoause 
one  of  the  sureties  déclares  that  he  was  really  insolvent  at  the  time  he 
signed  the  bond,  although  he  then  declared  he  was  solvent.  Riddell 
é  MeArihuT,  22  L.  C.  J.  Q.  B.,  1877. 

1.  An  appeal  bond  is  insufficient  if  the  surety  has  not  swom  that  the 
immoTeables  which  he  has  mortgaged  belong  to  him.  Stuart  (k  Scott, 
etoZ.  1  L.  0.  R.  218,  S.  C.  1860. 

3.  A  security  bond  in  appeal  is  not  sufficient  if  based  on  real  estate 
the  title  to  which  has  not  been  registered.  Prince  et  al,  é:  Moriny  18 
L.  C.  J.  208,  Q.  B.  1874. 

1196.  As  soon  as  the  sureties  hâve  been  received,  and 
the  bond  has  been  formally  executed,  it  is  the  duty  of  the 
prothonotary  of  the  court  in  which  the  judgment  was  ren- 
dered to  make  up  and  complète  the  record  in  the  case,  ac- 
cording  to  the  f orms  prescribed  by  the  court  of  appeal,  with 
a  list  of  ail  the  papers  which  form  part  of  it,  and  a  trans- 
cript  of  aU  the  entries  in  the  registers,  and,  upon  being  paid 
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hia  fées,  charges  and  costs  of  transmission,  to  send  them  up 
to  the  clerk  of  appeals  ;  and  such  retum  shall  be  certified  on 
the  back  of  the  writ  by  the  judge  or  by  the  prothonotary. 
Ibid.  «.  31  ;  9  &  lOth  RvXe  of  P,  Q,  B. 

1.  The  retnm  to  a  writ  of  appeal  may  be  signed  by  one  judge. 
Eemy  é  HoUaiid,  1  L.  C.  R.  401,  Q.B.  1851. 

2.  Where  the  delay  in  retarning  the  writ  of  appeal  was  oaused  by 
the  neglect  of  the  prothonotary  and  not  of  the  party  appellant,  the 
latter  may  nevertheless  be  condemned  to  pay  the  costa  of  the  respon- 
dent's  motion  to  hâve  the  appeal  dismissed,  hia  reconrse  being  by 
direct  action  against  the  prothonotJiry.  Ferrîer  v.  DUlon,  2  L.  C.  L. 
J.  160,  Q.B.,  1866. 

3.  After  the  prothonotary  has  received  acknowledgment  of  aureties 
to  a  bond  in  appeal,  and  signed  and  stamped  the  same,  it  ia  not  com- 
pétent for  him  to  refuse  to  send  up  the  record  on  the  ground  that  the 
bond  was  executed  by  error  aud  surprise.  MaUette  é  Leiwir,  20  L.  C. 
J.  293,  Q.B.,  1876. 

1137.  If  the  wiit  of  error  or  of  appeal  is  not  i-etumed 
on  the  day  fixed,  the  appellant  may  obtain  a  rule  against 
the  prothonotary  in  whose  hands  it  is,  ordering  him  to 
retum  it. 

The  respondent  in  such  case  cannot  be  condemned  if  be 
fail  to  appear;  and  if  the  prothonotary  is  in  default,  a  new 
writ  must  be  issued  and  served  in  the  same  mannerasthe  first, 
without  lapse  of  the  proceedings  already  had.  Archam- 
bwvM&  Roy,  dit  Picot  in  appecdy  1851. 

1198.  The  appellant  and  the  respondent  are  both  bound, 
if  the  writ  is  retumed  within  the  proper  delay,  to  file  an 
appearance  in  the  ofSee  of  the  clerk  of  appeals,  before  the 
expiration  of  the  eight  days  next  after  the  day  fixed  for  the 
retum  of  the  writ  and  record,  on  pain  of  being  foreclosed. 
llth  Rule  of  P.  Q,  B. 

1.  Where  two  parties  hâve  raised  separate  aud  distinct  iasties 
appeal  jointly,  by  one  and  the  same  writ,  the  respondent  may  with 
leave  of  the  court  file  separate  appearances  on  each  issue.  The  €Uen 
Brick  Company  é  Walker  db  Shackd,  16  L.  C.  J.  267,  Q.  B,  1871. 
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1139.  In  default  of  the  writ  and  the  record  being  returned 
on  the  day  fixed,  the  respondent,  upon  pixniucing  the  copy 
served  upon  him,  may  obtain  judgment  of  non  pros.  and  be 
discharged  from  the  appeal,  unless  the  appellant  proves  dil- 
igence. 

1.  The  non-produotion  of  the  copy  of  the  writ  of  appeal  serred,  in 
accordance  with  1129  C.  C.  P.,  in  support  of  a  motion  for  non  proB,,  is 
not  fatal  when  it  is  established  that  the  writ  issued  and  was  senred, 
and  that  the  copy  had  been  lost.  Earvey  é  Deziel,  19  L.  0.  J.  280,  Q. 
B.  1875. 

2.  Where  the  appellant  had  only  given  notice  of  appeal  of  seourity, 
i^d  had  neglected  to  serve  a  copy  of  the  writ — Held,  that  a  motion  for 
non  proê.  would  lie.     Peloquin  db  Lamothe,  3  R.  L.  58,  0.  0. 1871. 

3.  An  appearance  for  the  respondent  need  not  be  filed  in  the  clerk*8 
office,  to  enable  the  respondent  to  moye  to  dismiss  the  appeal  for  want 
of  the  retum  of  the  writ.  Fumiss  é  The  Otia/wa  amd  Bidean  Forward- 
ing  Cos  et  ai.,  20  L.  0.  J.  26,  Q.  B.  1875. 

4.  An  appeal  may  be  rejected  on  motion,  on  the  ground  that  no  ap- 
peal lies,  notwithstanding  that  the  record  is  incomplète,  providing  it 
appears  that  the  papers  wanting  to  complète  the  record  cannot  affect 
the  question  of  the  right  of  appeal.  Dnbuc  db  Champagne^  18  L.  C.  J. 
224,  Q.  B.  1874. 

5.  But  where  the  défendant,  after  obtaining  leaye  to  appeal,  did  not 
proceed  with  his  appeal,  but  faUed  and  neglected  to  sue  out  a  writ  of 
appeal,  as  he  was  bound  to  do  in  due  course — Edd,  that  the  court  would, 
at  its  next  term,  anntd  the  order  allowing  such  appeal.  Hoffnwkg  é 
P<yrttr,  7  X.  0.  J,  301,  Ç.  B.  1863. 

6.  Where  a  writ  of  appeal  retumable  on  the  twenty-fifth  of  Noyem- 
ber  was  returned  on  the  twenty-fourth  of  February  foUowing,  and  the 
respondent  moyed  for  the  dismissal  of  the  appeal  as  being  returned  too 
late — Hdd,  that  the  appeal  must  be  dedared  deserted  and  abandoned 
with  costs,  saying  the  right  of  the  appellant  to  cause  another  writ  to 
issue  within  the  delay  iixed  by  law.  Bowner  é  Beeveê,  15  L.  C.  R. 
465,  Q.  B.  1865. 

7.  Held,  also,  that  in  default  of  payment  of  costs  of  the  dismissed 
appeal  within  the  delay  fixed  that  the  second  appeal  would  be  dismissed 
also.    Ib. 

8.  And  in  another  place  where  the  appeal  was  retumable  on  the  19th 
December,  1863,  and  was  only  returned  the  foUowing  June,  an  exoep- 
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tion  by  the  respondent  filed  on  the  twenty-fifth  of  April  was  held  not 
to  be  too  late,  and  a  motion  to  dismiss  was  rejected,  and  the  respon- 
dent allowed  to  go  to  enquête  on  his  exception.  Me)^eclier  éc  Gauthier, 
15  L.  0.  R.  474,  Q.  B.  1865. 

1130.  [Unless  the  court  otherwise  orders,  the  respondent 
may,  within  eight  days  next  afber  the  period  allowed  for 
filing  his  appearance,  set  up  by  motion  ail  grounds  of  ex- 
ception or  of  demurrer,  and  ail  grounds  of  defence  resulting 
from  : 

1.  Informalities  in  the  issuing  or  service  of  the  writ  ; 

2.  Insufficiency  of  the  appeal  bond  ; 

3.  Non-existence  or  forfeiture  of  the  right  to  proceed  by 
error  or  appeal  ; 

4.  Acquiescence  in  the  judgment  ; 

5.  The  renunciation  of  the  judgment  in  the  court  below.] 
(7.  S.  L,  C.  c.  77,  ».  5  ;  McNaughton  v.  Desautels,  in  appeal. 

1.  Tbe  fact  of  one  of  several  appellants  haying  paid  part  of  the  taxed 
costs  of  the  judgment  appealed  from  did  not  ndae  a  présomption  of 
acquiescence  on  his  part,  although  he  had  made  no  réservation  or 
protest  at  the  time  of  payment.  Woodman  et  al,  v.  Orenier,  16  L.  C. 
R.  452. 

2.  The  voluntary  payment  of  a  part|of  the  judgment  appealed  from  is 
an  acquiescence,  and  the  fact  may  be  established  by  affidavit.  Char- 
bonœau  à  Davis  et  al,  20  L.  C.  J.  167. 

3.  A  respondent  who  bas  proœeded  in  appeal  is  supposed  to  hâve 
renounced  ail  formai  objections.  Heney  v.  HoUand,  1  L.  0.  R.  401, 
Q.  B.  1851. 

4.  In  an  appeal  from  the  Circuit  Court — Held,  that  a  motion  to  dis- 
miss for  want  of  suffîcient  security  is  not  too  late  although  a  tenu  bas 
intervened  sinœ  the  appearance  for  the  respondent,  especially  when 
the  retum  of  the  olerk  of  the  court  is  irregular.  Beattdet  db  Froctor,  13 
L.  C.  R.  450,  Q.  B.  1863. 

5.  Where  the  retum  of  a  writ  of  appeal  was  made  on  the  first  day 
of  a  term,  and  the  i^pondent  moved  to  reject  the  appeal,  on  the 
ground  of  insuffident  security,  on  the  first  day  of  the  following  tenu — 
Beld,  to  be  too  late.    McKay  é  Simpson,  5  L.  C.  J.  20,  Q.  B.  1860, 

6.  The  sufficiency  of  the  security  offered  in  appeal  oannot  be  ques- 
tioned  by  preliminary  exception,  and  such  an  exception  will  be  dis- 
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missed  on  motion.     KnowUon  et  al,  d;  Clarke  et  al,,  13  L.  C.  R.  400, 
Q.  B.  1863. 

7.  A  gamishee  made  a  pétition  to  be  relieyed  from  the  defanlt  régis- 
tered  against  him  and  the  judgment  rendered  thereupon,  and  the 
court  granted  his  application,  but  condemned  him  to  pay  ail  the  costs. 
He  moved  for  leave  to  appeal,  but  meaDwhile  so  far  conformed  to  the 
order  as  to  make  a  new  déclaration.  Edd,  that  this  did  not  consti- 
tuie  an'acqniescence.  Marquds  v.  Vancortla/ndtf  1  Légal  News,  278, 
Q.  B.  1878. 

8.  A  security-boud  in  appeal  duly  signed  and  stamped  oannot  be 
set  aside  by  the  Court  on  the  ground  that  it  was  ezecuted  by  error  and 
surprise.    Mallette  é  Lenoi/r  21  L.  0.  J.  84. 

9.  The  Court  of  Queen's  Bench  cannot  entertain  a  pétition  to  haye 
the  security  declared  insufficient  on  the  ground  that  the  respondent 
has  discoYered  since  the  completion  of  the  bond  that  the  securities 
were  reaUy  insufficient  at  the  time  the  bond  was  signed.  Lapovnte  db 
Faulhier,  22  L.  C.  J.  63  Q,  B,  1877. 

1131.  The  appellant  may  apply  by  motion  for  a  réduc- 
tion of  excessive  security,  if  he  has  been  obliged  to  give  it. 
a  S.  L,  C,  c.  77, 8.  5;  27  G,  IIL  c.  4,  8.  6. 

1139.  If  both  parties  seek  redress  against  the  judg- 
ment, their  cross-proceedings  in  error  or  in  appeal  may  be 
joined. 

1133.  The  appellant  must  file  his  reasons  of  appeal  or 
assignaient  of  error  within  eight  days  after  the  retum  of 
the  writ  and  record  ;  he  cannot,  however,  be  f oreclosed  from 
doing  so  until  the  expiration  of  another  delay  of  six  days, 
counting  frOm  the  demand  thereof.  C,  8.  L,  C.  c,  77, 8,  33; 
13  Mule  of  P„  Q,  B, 

1.  In  an  insnrance  case  -carried  from  the  Court  of  Appeal  to  the 
Privy  Council,  it  was  dedded  that  objections  might  be  raised  in  appeal 
which  had  not  been  raised  in  the  court  of  original  junsdiction..  Scott 
et  al,  de  The  Phœnix  Assurance  Co.,  S.  R.  354,  P.  0. 1828. 

2.  When  the  appellants  set  up  as  one  of  their  reasons  that  the  S.  0. 
had  had  no  jurisdiction,  it  was  held  that  they  had  waived  their  right 
by  non-pleader  to  question  the  jurisdiction.  €h-a/y  et  al,  y.  Dvhuc,  2 
Q.  L.  R.  234,  Q.  B.  1876. 
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3.  The  reasons  of  appeal  should  state  that  the  interlocatory  judg- 
ment  appealed  from  is  erroneouB.  Dunmng  et  al.  db  Giroiumi  et  al.  9 
R.  L.  177,  Q.  B.  1877. 

1134.  If,  however,  there  are  demurrers  to  the  proceeding 
in  appeal  or  error,  the  demand  of  reasons  cannot  be  made 
before  the  judgment  upon  the  demurrers. 

U3S.  The  respondent  has  a  like  delay  of  eight  days  to 
Answer  the  reasons  of  appeal  or  error  ;  but  he  cannot  be 
foreclosed  from  doing  so  until  after  another  delay  of  four 
days  from  the  demand  of  such  answer.  (7.  8.  L.  0.  c.  77,  «. 
S3  ;  im  Rule  of  P.,  Q.  B. 

1.  The  delay  to  amwer  reasons  of  appeal  mns  while  the  case  ia  en 
déUbéré  on  a  motion  to  quash  the  appeal.  Phittipé  é  SxUherlatul,  19 
L.  C.  J.  138,  Q.  B.  1875. 

1136.  The  court,  or  a  judge  in  vacation,  upon  application, 
of  which  the  opposite  party  has  had  notice,  may,  for  good 
cause  shewn,  prolong  the  delays  fixed  by  the  two  preceding 
articles.    C.  8.  L  (7.  c.  77,  s.  33. 

1137.  If  the  reasons  in  appeal  or  error  are  not  filed 
within  the  delay  prescribed,  the  respondent  may  demand 
the  dismissal  of  the  appeal  or  proceedings  in  error,  with 
costs.     Tbid.  8.  32. 

1138.  If  the  respondent  fails  to  file  his  answer  within 
the  delays  prescribed,  he  is  foreclosed  from  doing  so,  and 
the  appellant  may  proceed  as  if  the  respondent  had  not  ap- 
peared.    Ibid,  «.  33. 

1139.  The  provisions  conceming  élection  of  domicile  by 
parties  and  their  advocates  and  attomeys  in  the  Superior 
Court  apply  also  in  matters  before  the  Court  of  Queen  s 
Bench. 

Vide  arUe,  arts.  84, 85. 
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1140.  Witiiin  ten  days  after  the  fiOing  of  the  respondent's 
answers,  each  party  must  file  in  the  clerk's  office  a  printed 
fddum  or  case,  and,  in  def  ault  of  his  doing  so,  the  proceed- 
ings  in  appeal  or  error  may  be  declared  to  hâve  been  aban- 
doned  with  costs  against  the  appellant  if  he  is  in  defanlt,  or 
the  case  may  be  heard  eœpoâie  if  the  respondent  is  in  defeult. 
Ibid.  8.  49  ;  14^  RuU  of  P.,  Q.  A 

1.  An  appellant  who  bas  f aîled  to  file  his  f  aotum  within  the  delay 
prescribed  by  the  rôles  of  praotice  wiU  be  relieved  f rom  the  oonsi^ 
quences  of  hifl  def  ault  by  producing  the  f aotum  when  the  respondent 
makes  a  motion  to  bave  the  appeal  dismissed,  and  on  payment  of  costs. 
Damon  é  BdU,  3  L.  0.  J.  256,  Q.  B.  1869. 

1141.  Ab  soon  as  the  answers  are  filed,  either  pai*ty  may, 
afler  filing  his  fdctum  or  case,  înscribe  the  case  on  the  roU 
for  hearing,  after  the  delay  for  filing  fdctwms  has  expired, 
npon  giving  the  opposite  party  at  least  two  days'  notice  be- 
fove  the  case  is  called.    l^tk  Rvle  of  P,  Q.  B. 


CHAPTER  SECOND. 

OF  APPEALS  FBOM  THE  CIBCUIT  COURT. 

1149.  An  appeal  lies  to  the  Court  of  Queen's  Benchfrom 
any  judgment  rendered  by  the  Circuit  Court  in  the  f oUow- 
ing  cases: 

1.  When  the  sum  or  the  value  of  the  thing  demanded 
amounts  to  or  exceeds  one  hundred  dollars  ;  except,  how 
ever,  in  suits  for  the  recovery  of  assçssments  for  schools  or 
school-houses,  or  for  monthly  contributions  for  schools,  and 
in  suits  for  the  recovery  of  assessments  imposed  for  the 
building  or  repairing  of  churches,  parsonages  and  church- 
yards.  Cases  in  which  the  évidence  has  not  been  taken 
down  in  writing  can  only  be  appealed  on  points  of  law  ; 
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2.  When  the  demand  is  less  than  one  hundred  dollars, 
but  relates  to  fées  of  office,  duties,  rents,  revenues  or  sums 
of  money  payable  to  Her  Majesty  ; 

3.  When  the  demand,  though  less  than  one  hundred  dol- 
lars, relates  to  titles  to  lands  or  tenements,  annual  rents  or 
other  matters  in  which  the  rights  in  future  of  the  parties 
may  be  aflPected  ; 

4  In  ail  actions  in  récognition  of  hypotheca 
Spécial  provisions  regulate  appeals  froin  judgments  ren- 
dered  in  the  Magdalen  Islands.     C.  S.  L.  G.  c.  77,  «.  39  ;  c 
15,  «.  123,  §  2  ;  c.  18,  8,  25;  25  F.  c.  10,  «.  7.      . 

1.  The  code  of  procédure  bas  not  taken  away  the  right  of  appeal 
from  judgments  rendered  by  justices  of  tbe  peace  in  agricultural  mat- 
ters.    Bradford  et  (d,  v.  Wilton,  5  R.  L.   242,  0.  C.  1871. 

2.  In  an  action  against  a  proprietor  for  tbe  amount  assessed  against 
him  for  tbe  érection  of  a  churcb  parsonage,  <&c. — Held,  tbat  tbe  rigbt 
of  appeal  in  suits  for  tbe  recovery  of  sucb  assessments  bad  been  allowed 
and  exercised.    Benière  &  MiOeUe  et  al.  5  L.  C.  R.  87,  Q.B.  1856. 

3.  Tbere  is  no  appeal  from  tbe  décision  of  commissioners  appointed 
for  tbe  érection  of  parisbes,  except  by  certiorari.  Boucher  et  oL  Exp. 
y.  DessatMes  et  al,  é:  Langellier  et  oî.  6  L.  0.  J.  333,  S.  0.  1862. 

4.  An  appeal  lies  to  tbe  Superior  Court  from  acts  of  tbe  municipality, 
wbere  it  bas  sold  land  belonging  to  a  proprietor  witbout  judidal  pro- 
ccBS  or  autborization.  McDtugall  de  The  Corporaiion  of  *Si,  Ephrem 
d'Upton,  5  L.  C.  J.  229,  &  11  L.  C.  R.  353,  Q.  B.  1861, 

5.  Tbere  is  no  appeal  from  judgments  of  tbe  Circuit  Court  conceming 
municipalities  and  municipal  roads  in  Lower  Canada.  ChovUx  <è  The 
Corporation  of  the  PoHsh  of  St,  Lœurent,  16  L.  C.  R  170  and  10  L. 
C.  J.  74  &  2  L.  C.  L.  J.  11,  Q.  B.  1866. 

6.  In  an  action  by  a  parisb  beadle  for  tbree  quarts  of  wbeat  or  three 
quarters  of  a  dollar,  wbicb  be  bad  been  accustomed  to  receive  from 
sucb  parisb  as  bis  émoluments  of  office — Held,  tbat  sucb  action  was 
appealable  exnatwa  rei,     Martin  v.  Brtmelle,  1  R.  L.  616,  Q.B.  1865. 

7.  Tbere  is  no  appeal  from  a  judgment  under  tbe  statute  12  Yict. 
cap  41,  conceming  tbe  élection  and  qualification  of  municipa]  council- 
lors.     Bristow  db  BoUa/nd,  4  L.  C.  J.  283,  Q.B.  1860. 

8.  Tbere  is  no  appeal  from  a  judgment  of  tbe  Circuit  Court  on  an 
appeal  from  a  judgment  of  a  justice  of  tbe  peace  bomologating'a  ro- 
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port  of  experts  as  to  a  water  course.    Brwieau  db  Prévost  et  oZ.  13  L. 
C.  B.  498,  Q.  B.  1863. 

9.  No  appeal  can  be  had  where  no  évidence  bas  been  taken  in  writing 
in  the  court  below.  The  CorporcUûm  of  the  Farish  of  8t.  Philippe  <fe 
Lussier,  13  L.  0.  R.  499,  Q.  B.  1863. 

10.  In  cases  sosceptible  of  appeal,  the  évidence  most  be  taken  in 
writing.     Houle  é  Martiny  6  R.  L.  70  &  641,  C.  0.  1874. 

11.  Where  appeal  was  had  from  a  judgment  of  the  Circuit  Court 
dismissing  a  demurrer,  the  appeal  was  admitted  without  contestation. 
McGvnn  é  Browders,  IL.  C.  J.  176,  S.  C.  1867.  But  see  Betmvng  <fe 
Orange f  underart.  1116,  and  Sima/rd  db  Townsend,  6  L.  C.  R.  147. 

12.  The  plaintiff  obtained  judgment  in  the  court  below  for  a  sum  ex- 
ceeding  £15,  upon  which  a  writ  of  attachment  issued  and  a  judgment 
rendered  upon  the  attachment  for  a  sum  exceeding  £15.  The  appellants 
intervened  in  the  cause,  claiming  £4  13s.  6d.  of  the  money  attaohed, 
and  being  dissatisfied  with  the  judgment  appealed. — Heldy  that  in  such 
case,  the  demand  of  the  appellants  not  exceeding  £15,  they  had  no 
right  to  appeal.  BusseU  et  al,  dh  OraveUy,  2  L.  C.  R.  494,  Q.  B.  1852. 
But  see  Ougy  v.  Ougy,  1  L.  C.  R.  273. 

13.  Where  in  an  action  of  damages  for  $200,  judgment  was  ren- 
dered for  plaintiff  for  $10,  and  the  défendant  appealed — Heldy  that 
there  was  no  right  of  appeal  from  such  a  judgment  as  being  under  $100. 
BeOerose  dh  HaH,  1  R.  L.  157,  Q.  B.  1869. 

14.  Whei^s  motion  was  made  to  reject  an  appeal  from  a  judgment 
under  the  Lessor  and  Lessee  Act,  where  the  total  value  of  the  rentfor 
the  term  of  the  lease  was  $50  only,  on  the  ground  that  there  was  no 
appeal  to  the  Queen's  Bench  from  judgment  under  the  Lessor  and 
Lessee  Act,  and  that  as  the  action  was  for  a  sum  less  than  £26,  it  did 
not  fall  within  the  description  of  any  other  case  susceptible  of  appeal, 
it  was  held  that  as  the  défendant  had  set  up  an  agreement  on  the  part 
of  the  plaintiff  to  sell  the  property  to  him  for  $400  or  thereabout,  the 
action  was  appealable.    Oovld  é  Sweet,  4L.  C.  J.  18. 

15.  Under  20  Yict.  cap.  44,  sec.  60,  no  appeal  lies  from  the  Circuit 
Court  in  ejectment  cases  under  £25  annual  rent.  Heam  dk  Lampson, 
10  L.  C.  R.  400,  Q.  B.  1860. 

16.  An  action  for  $3.33  arrears  of  ceru  et  rentes  cannot  be  looked 
upon  as  appealable.    De  BeUefeuiUe  et  al,  &  Mackay,  3  R.  L.  33. 

17.  A  hypothecary  action  for  an  amount  less  than  $100,  accompanied 
by  conclusions  to  the  effect  that  défendant  be  condemned  to  pay  the 
debt  unless  he  prefers  to  abandon  the  property,  is  appealable.  Bodier 
dbHébeHy  16L.0.  J.  41. 
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18.  An  action  in  déclaration  of  a  hypothec,  being  of  the  nature  of  » 
real  action,  ïb  appealable,  and  the  évidence  mnst  be  taken  in  writing 
on  the  demand  of  any  of  the  parties  to  the  suit.  Dupont  et  cd,  de 
Orange,  10  L.  0.  J.  76, 16  L.  0.  R.  146,  1  L.  C.  L.  J.  62. 

19.  An  intervention  which  tends  to  deprive  one  of  the  parties  of  the 
possession  and  ownership  of  a  property  rented  by  him,  rendors  the 
whole  case  appeaUble.  Kingdey  et  ux.  v.  Niooon  dk  Suthedand^  15  Li. 
0.  J.  271,8.  C. 

1143.  The  party  appealing  must,  within  fifteen  days  after 
the  rendering  of  the  judgment,  but  without  being  bound  to 
give  notice,  give  good  and  suflScient  soreties,  who  must  jus- 
tif y  their  sufficiency  to  the  satisfaction  of  the  person  recei v- 
ing  their  security,  that  he  will  prosecute  the  appeal,  wiU 
answer  the  condemnation,  and  pay  the  costs,  in  the  event  of 
the  judgment  appealed  from  being  confirmed.  C.  S.  L,  C.  c. 
77,  8.  40. 

1.  The  court  will,  on  cause  shown,  prolong  the  delay  for  giving  ae- 
ourity  on  an  appeal  from  the  Circuit  Court.  Berriau  é  McCof^cUl,  13 
L.  C.  R.  480,  Q.  B.  1863. 

2.  Where  bail  was  put  in  by  two  sureties  upon  appeal  from  the  Cir- 
cuit Court  to  the  Court  of  Queen's  Bench — Held,  to  be  unnecesaary 
that  either  of  such  sureties  should  déclare  that  he  was  the  proprietor 
of  real  estate  to  the  value  of  £60  over  and  above  ail  charges,  as  in  the 
case  of  one  surety  only.  Dupont  et  otL  ds  Chrcmge,  15  L.  C.  R.  36, 
Q.B.  1864. 

3.  Security  in  appeal  from  the  Circuit  Court  under  12  Vict.  cap.  38, 
sec.  64,  is  validly  given  by  two  sureties  justifying  on  real  estate  with- 
out describing  it.     Lyrich  <&  Blanchet,  6  L.  C.  R.  149,  S.  C.  1866. 

4.  But  heldy  in  a  similar  case,  decided  the  f oUowing  month,  that  the 
real  estate  must  be  described.  Hitchcock  de  Monette,  6  L.  C.  R.  150^ 
S.  C.  1866. 

6.  On  appeal  from  the  Circuit  Court  it  is  not  neoessary  where  two 
sureties  sign  the  bond  that  they  should  déclare  that  they  are  proprie- 
tors  of  real  property  of  the  value  of  £60  over  and  above  ail  incum- 
brances,  such  déclaration  being  only  necessary  where  but  one  surety 
signs.     Heam  <fe  Lampson,  10  L.  C.  R  400,  Q.  B.  1860. 

6.  Where  the  failure  to  produce  the  pétition  for  leave  to  appeal  was 
due  to  the  f  ault  of  the  attomey  and  not  of  the  officer  of  HiQ  courte' 
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leave  to  iile  the  same  would  not  be  granted  af  ter  the  lapse  of  six 
montha.    Simard  v.  Fraser,  1  Légal  Newa,  130,  Q.  B.  1878. 

1144.  The  security  may  be  given  either  before  a  judge 
of  the  Court  of  Queen's  Bench  or  the  clerk  of  appeals,  or 
else  before  a  judge  of  the  Superior  Court,  or  the  clerk  of 
the  Circuit  Court,  at  the  place  where  the  judgment  was 
rendered,  and  the  bond  remains  deposited  among  the  records 
of  the  court  where  it  was  given.     Und.  s,  41. 

In  cases  of  appeal  from  the  Circuit  Court  the  copy  of  the  appeal 
bond  to  be  served  must  be  certified  by  the  clerk  of  the  court  in  whose 
office  the  bond  is  filed,  under  20  Yict.  cap.  44,  sec.  65,  and  not  by  the 
attomey  of  the  appellant  PentUmd  et  al.  ds  DroUt,  9  L.  C.  E.  42, 
Q.  B.  1858. 

114ff .  Any  one  surety  suffices  if  he  is  the  owner  of  real 
property  of  the  value  of  two  hundred  dollars,  over  and 
above  ail  incumbrances  upon  the  same,  saving  the  excep- 
tion contained  in  article  1113  ;  and  the  persons  authorized 
to  receive  the  security  hâve  power  to  administer  any  oath 
necessary  for  that  purpose.    Ibid.  «.  2  ;  10  L.  0.  R.  200. 

1.  Security  given  by  one  person  only  in  an  appeal  from  the  Circuit 
Court,  who  justifies  upon  immoveables  described  in  the  bail  bond  is 
suffident.    MUaire  ds  LisotU,  6  L.  C.  R.  150,  S.  C.  1856. 

2.  An  appeal  from  the  Circuit  Court,  the  bond  would  be  declared  to 
be  insuffident  when  given  by  on^  surety  without  describing  the  pro- 
perty of  which  he  déclares  himself  to  be  the  owner.  Charest  é  Rompre, 
10  L.  C.  R  431,  Q.  R  1860  ;  BeoAidet  é  Proetor,  13  L.  C.  R  460,  Q.  B. 
1863. 

1146.  If  within  the  fifteen  days,  the  appellant  files  with 
the  clerk'  of  either  court  a  déclaration  in  writing  that  he 
does  not  object  to  the  exécution  of  the  judgment,  or  if  he 
deposits  the  amount  thereof  in  the  hands  of  the  clerk  of 
appeals  or  clerk  of  the  Circuit  Court,  he  need  only  give 
security  for  the  costs  in  appeal  and  whatever  damages  may 
be  awarded.    Ibid.  8. 42. 
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1147.  In  the  case  of  the  preceding  article,  the  provisions 
of  article  1124,  also  apply.    IHd.  s,  43. 

1148.  The  appefid  is  brought  by  a  pétition,  stating  suc- 
cinctly  the  grounds  of  appeal,  and  that  security  has  been 
given,  and  praying  for  the  reversai  of  the  judgment,  and 
the  rendering  of  such  judgment  as  ought  to  hâve  been 
rendered. 

This  pétition  and  a  notice  of  the  day  on  which  it  will  be 
presented,  must,  within  twenty-five  days  from  the  render- 
ing of  the  judgment,  be  served  upon  the  opposite  party  per- 
sonally,  or  at  his  domicile,  or  upon  his  attomey  ad  lUem^ 
together  with  a  copy  of  the  appe€d-bond,  ceriified  by  the 
clerk  with  whom  it  is  deposited.    Ibid,  8.  44. 

1.  An  appeal  from  the  Circuit  Court  will  be  dismiBseil  when  the  péti- 
tion in  appeal  oontains  no  spécial  reasons.  MiUUé  v.  Chapiteau,  6  L» 
C.  R  476,  S.  C.  1866. 

2.  On  an  appeal  from  the  Circuit  Court — Edd^  that  where  the  case 
resta  on  évidence  and  the  évidence  is  doubtful,  the  court  will  net 
disturb  the  judgment.  Poutre  v.  Chapddainef  6  L.  0.  R.  488,  S.  C. 
1866. 

3.  Where  the  delay  of  twenty-five  days  allowed  by  law  for  the  ser- 
vice of  the  copy  of  pétition  and  notice  expires  on  a  légal  holiday,  the 
service  may  be  made  on  the  foUowing  day,  and  it  is  no  valid  objection 
that  service  of  such  copy  had  not  been  made  upon  thô  clerk  of  the 
Circuit  Court,  nor  will  an  appeal  be  dismissed  in  conséquence  of  such 
omission,  nor  on  the  ground  that  the  copy  served  on  the  attomey  of 
the  respondént  bears  date  previously  to  the  rendering  of  the  judgment 
appealed  from.     Dean  é  Jacksoji,  6  L.  C.  R.  164,  S.  C.  1866. 

4.  The  parties,  plaintiff  and  défendant,  having  proceeded  in  the 
Circuit  Court  in  an  appealable  case  as  if  the  c^se  were  non-appealable, 
and  judgment  having  been  rendered  in  favour  of  the  plaintiff — Held, 
upon  an  appeal  instituted  by  the  défendant  on  the  ground  that  the 
proceedings  were  irregular,  the  évidence  not  being  in  writing  and  no 
articulation  of  facts  or  inscription  for  enquête  or  for  hearing  on  the 
merits  having  been  made,  that  the  court  would  not  disturb  the  judg- 
ment of  the  court  below.  Osgood  d;  CuUen,  11  L.  C.  R  282,  Q.  B. 
1860. 
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1149.  Within  the  same  delay  of  twenty-five  days,  the 
appellant  must  file  his  pétition  and  notice  and  the  retum  of 
service  ¥rith  the  clerk  of  the  Circuit  Court,  together  with  a 
oertificate  from  the  clerk  of  appeals,  stating  that  security 
has  been  given  if  the  bond  be  in  the  hands  of  that  officer  ; 
and  the  clerk  of  the  Circuit  Court  must  give  the  appellant 
a  certificate  of  such  filing,  for  the  purpose  of  proving,  when 
requisite,  that  the  appeal  has  been  instituted.  The  clerk  of 
the  Circuit  Court  is,  moveover,  bound  to  certify,  under  his 
hand  and  the  seal  of  the  Circuit  Court,  and  to  transmit  to  the 
derk  of  appeals  at  the  proper  place,  the  said  pétition  and  the 
record  in  the  case  with  a  transcript  of  the  entries  contained 
in  the  registers  of  the  Circuit  Court  in  relation  to  such  case. 
Ibid.  s.  45. 

1.  In  cases  of  appeal  from  the  Circuit  Court  the  original  pétition  in 
appeal,  notice  &c.  must  be  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  within  twenty-five  days  from  the  rendering  of  the  judgment 
appealed  from,  otherwise  the  appeal  will  be  dismissed  on  motion. 
McOiUis  et  al,  Pearce  etal.dJj.C.  R.  114,  Q.  B.  1858. 

2.  The  delay  of  twenty-five  days  mentioned  in  1149  C.  C.  P.,  within 
which  a  pétition  in  appeal  from  a  judgment  of  the  Circuit  Court  must 
be  filed,  is  final  and  absolute.  Leduc  é  Ouellet,  2  R.  L.  626,  Q.  B  . 
1870. 

3.  In  an  appeal  from  the  Circuit  Court  the  service  of  a  copy  of  the 
pétition,  notice  and  bond  in  appeal  at  the  domicile  of  the  opposite  at- 
tomçy  is  sufficient.  Bedard  db  The  Corporation  of  the  Parish  of  St, 
Charles  B(yrromie,  10  L.  C.  R.  429,  Q.  B.  1860 

4.  And  affidavits  setting  f  orth  that  the  property  described  in  the  ap- 
peal bond  is  not  of  the  value  of  £50  will  be  received  in  support  of  a 
motion  to  dismiss  the  appeal  for  want  of  sufficient  security,  and  the 
appeal  will  be  dismissed  on  such  motion  unless  the  appellant  de*posit 
the  sum  of  £50  together  with  the  sum  of  five  dollars  to  coVer  the 
eosts  of  the  motion.     Ib. 

UffO.  Before  the  day  on  which  the  appeal  may  be  heard, 
each  of  the  parties  is  bound  to  file  an  appearance  in  the 
ofiice  of  the  clerk  of  appeals  ;  and  the  clerk  of  app  eals  is 
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bound  to  record  such  appearimce  in  the  register,  or  the  de- 
fault  thereof,  and  to  enter  eacb  case  in  which  the  record  haa 
been  transmitted  to  him. 

If  the  appellant  does  not  appear,  bis  appeal  may  be  de- 
dared  to  bave  been  abandoned,  with  costs  ;  and  if  the  re- 
spondent  fails  to  appear,  the  appellant  may  proceed  by  de- 
£Btult.    Ibid.  8.  46. 

llff  1.  The  appellant  may  prove  due  diligence  on  bis  part, 
and  if,  on  the  day  fixed,  the  record  and  proceedings  bave 
not  been  transmitted,  be  may  proceed  against  the  clerk  of 
the  Circuit  Court  m  the  manner  presribed  in  article  1127. 

1199.  At  the  first  term  of  the  Court  of  Queen's  Bench, 
sitting  in  appeal  at  the  place  to  which  the  record  bas  been 
transmitted,  afber  the  expiration  of  f orty  days  from  the  ren- 
dering  of  the  judgment,  or  at  any  subséquent  sitting,  and 
without  any  other  formality  than  the  filing  of  a  printed 
factum,  if  the  court  requires  it,  the  case  is  beard  in  a  sum- 
mary  manner  and  judgment  rendered  therein  as  in  any  other 
appeal.    Tbid.  88,  47,  49. 

The  court  will  not  grant  a  delay  to  the  appellant  (the  défendant)  to 
prépare  hfactum,  nor  require  a  factum  of  the  parties  without  some 
cause  being  shown.  Parties  can  always  make  a  factwn^  howeyer,  if 
they  désire  it.     Beaudet  v.  Mùhoney,  1  Légal  News,  679,  Q.  B.  1878. 

llff 3.  If  the  appellant  fails  to  serve  and  file  bis  pétition, 
or  to  eflPectually  prosecute  bis  appeal,  be  may  be  declared 
to  bave  forfeited  bis  right  of  appeal,  a;id  be  condemned  to 
pay  costs.    Ibid,  8,  48. 
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CHAPTER   THIRD. 

GENERAL  PROVISIONS. 

lltS4.  Proceedings  in  appeal  or  errer  may  be  brought  by 
the  légal  représentatives  of  a  party  to  a  suit  who  bas  died. 

Proceedings  in  appeal  or  error,  upon  judgments  rendered 
against  an  unmarried  woman  or  widow  wbo  bas  since  mar- 
ried,  may  be  brought  by  her  husband,  jointly  with  her  ;  or, 
in  the  case  of  a  judgment  rendered  against  a  party  repre- 
sented  by  a  tutor  or  curator  or  other  person,  but  who  bas 
since  attained  full  âge  or  corne  into  the  exercise  of  bis  rights, 
by  such  party  himself,  without  the  assistance  of  the  tutor 
or  curator  who  represented  or  other  person  who  assisted  him 
in  the  original  suit.     C.  S.  L,  C.  c.  77,  8«.  37-8. 

1.  The  parties  interested  in  the  contestation  or  issues  joîned  are 
alone  to  be  made  parties  to  the  appeal.  De  WyJt^  db  Bwrotufha,  5  L. 
C.  R.  70,  Q.  B.  1853. 

2.  In  an  appeal  ail  the  parties  on  the  adverse  side  in  the  court  below 
must  be  made  respondents.  Brewster  et  al.  é  Stances  et  al.  18  L.  0.  J. 
195,  Q.  B.  1874. 

3.  An  appeal  instituted  in  the  name  of  a  party  who  died  wbile  the 
«ase  was  en  délibéré  in  the  court  below  is  null  and  yoid,  and  in  such 
case  a  pétition  to  take  up  the  instance  by  the  représentatives  of  the 
party  deoeased  cannot  be  allowed.  Kerhy  db  Bo8s  et  al  as  Stevenson,  18 
L.  C.  J.  148,  Q.  B.  1874. 

4.  But  after  the  instance  has  been  taken  up  in  place  of  an  appellant 
deceased,  it  is  not  compétent  for  the  respondent  to  move  to  quash  the 
writ  of  appeal  on  the  ground  that  it  issued  in  the  name  of  a  person 
who  was  dead  préviens  to  the  issue  of  the  writ.  Haggarty  é  Morris  dr 
HaggaHy  et  al.  19  L.  C.  J.  103,  Q.  B.  1874. 

5.  A  tutor  cannot  legally  appeal  without  being  specially  authorized 
by  the  court.     Bessmer  db  De  Bea/tijeu,  16  L.  C.  J.  224,  Q.  B.  1872. 

lltiff.  If  one  of  several  appellants  or  respondents  dies 
after  the  institution  of  proceedings  in  appeal  or  error,  such 
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proceedings  may  be  continued  by  and  between  the  other 
surviving  parties.    Ibid,  s,  38;  12  F.  c.  41,  «.  18. 

lltS6.  Four  judges  of  the  Court  of  Queen's  Bench  consti- 
tute  a  quorum  in  appeal. 

Any  lesser  number  of  judges,  or  e  ven  the  clerk  in  the  ab- 
sence of  ail  the  judges,  may,  on  any  day  in  term,  open  and  ad- 
joum  the  court,  receive  retums  and  motions  of  course,  call 
parties,  record  appearances  and  defaults,  and  do  ail  acts 
which  do  not  require  the  exercise  of  any  judicial  discrétion. 
a  8,  L.  C,  c.  TI,  88.  7,  20,  §  3. 

1197.  The  judges  in  cases  of  appeal  or  error  may  be 
recused  for  the  same- causes  and  in  the  same  manner  as  in 
the  Superior  Court.    Ibid,  «.  11. 

Vide  cmte,  arts.  176  et  seq, 

1198.  Any  judge  who  sat  in  the  court  below  at  the  ren- 
dering  of  the  final  or  interlocutory  judgment  appealed  from, 
is  incompétent  to  sit  in  appeal  or  error  upon  the  same. 
Ibid.  8.  8. 

1199.  No  pétition  in  récusation  is  necessary  if  the  cause 
of  incompetency  appears  on  the  face  of  the  record.  Ibid.  a,  11. 

1160.  Every  leave  of  absence  for  more  than  two  months 
granted  to  any  judge  of  the  Court  of  Queen's  Bench  îs 
notified  to  the  clerk  of  appeals  by  a  letter  from  the  Provin- 
cial Secretary,  which  must  be  deposited  among  the  records 
of  the  court  and  entered  in  the  register  thereof.    Ibid.  8, 12. 

1161.  When  a  judge  of  the  Coiui)  of  Queen's  Bench  is 
disqualified  or  incompétent  to  sit  in  a  case,  or  is  suspended 
from  office,  or  absent  from  the  province,  or  on  leave,  the 
clerk  of  appeals,  when  thereto  required,  must  record  the 
fact  in  the  register,  and,  upon  the  order  of  a  judge  of  the 
court,  must  notify  the  chief  justice  of  the  Superior  Court 
Ibifi.  88. 10,  11. 
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1169.  The  judges  of  the  Superior  Court  replace  those  of 
the  Court  of  Queen's  Bench,  in  ail  cases  of  incompetency^ 
absence,  suspension,  or  leave  of  absence,  and  upon  the  chief 
justice  of  the  Superior  Court  communicating  with  the  other 
judges  of  the  said  court,  it  is  arranged  between  them  which 
of  them  individually  will  replace  any  particular  judge  of 
the  Court  of  Queen's  Bench,  who  is  unable  to  sit  in  the 
case. 

.  The  f  oregoing  provisions  as  well  as  those  of  the  preceding 
article  apply  likewise  in  the  case  of  the  death,  absence,  dis- 
qualification or  incompetency  of  the  judge  thus  appointed 
to  replace  another.     Ibid.  ««.  10, 11. 

1.  When  two  judges  cid  hoc  had  heard  the  oase  and  ordered  a  re- 
hearing,  and  subseqiiently  the  judges  whose  place  they  fiUed  ceased  to 
form  part  of  the  court,  and  were  replaced  by  the  appointaient  of  two 
other  judges — Hddy  although  the  judges  of  the  court  were  now  ail 
compétent  to  hear  the  case,  that  the  judges  ad  hoc  who  sat  afc  the  first 
hearing  shotdd  continue  to  form  part  of  the  court  at  the  re-hearing. 
The  Mayor,  etc,,  of  Montréal  v.  Drwnvmond,  18  L.  C.  J.  76,  Q.  B.  1874. 

2.  And  hdd,  subsequently,  that  a  judge  who  has  been  appointed 
subsequently  to  thè  first  hearing  might  sit  at  the  re-hearing.    Ibid, 

1163.  The  retum  of  the  judge  replaced,  the  expiration 
of  his  leave,  or  his  ceasing  to  be  incompétent,  do  not  affect 
the  powers  of  the  judge  appointed  to  replace  him,  as  regards 
cases  of  which  he  has  taken  judicial  cognizance,  nor  are 
they  affected  by  the  appointment  of  a  judge  of  the  Court  of 
Queen's  Bench  who  would  not  be  incompétent  in  the  case.. 
Ibid,  8.  13. 

1164.  Nevertheless  if  the  replacing  judge  has  not  heard 
the  case  upon  the  merits,  the  judge  thus  replaced  may  take 
cognizance  of  the  case  and  render  judgment  therein.  29  V, 
c.  42. 

116ff.  If  the  record  in  the  case  is  incomplète,  either  by 
reason  of  the  absence  of  any  document,  or  of  the  inobserv- 
ance of  some  important  formality,  the  Court  of  Appeals 
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may,  upon  the  suggestion  o£  either  paxty,  order  the  court 
below  to  perfect  the  record,  and  this  is  donc  by  an  order  in 
the  form  of  a  writ  issuing  in  the  name  o£  the  sovereign, 
addressed  to  the  judges  of  the  court  below,  commanding 
them  to  do  what  is  necessary,  and  to  make  a  duly  certified 
retum  thereof.    Ibid»  8.  5. 

1166.  Interventions  may  take  place  in  appeal  with  the 
I  leave  of  the  court,  and  so  may  also  other  incidental  proceed- 

ings,  such  as  pétitions  for  continuance,  disavowals,  changes  of 
attomey,  and  like  proceedings,  according  to  the  formalities 
prescribed  by  the  court.    Ibid» 

1.  Wliere  a  dÎBavowal  was  raised  in  a  oaae  pending  before  the  Court 
of  Appeal — Heldf  that  the  court  could  order  an  enquête  on  the  issue 
raised.  The  Cv/ré  et  al,  of  the  Parish  of  St.  Anne  de  Varemnes  é  The  Ba- 
man  Catholic  Bishop  of  Montréal^  4.  R.  L.  127,  Q.  B.  1861. 

2.  The  Court  of  Appeal  may  order  a  third  party  interested  in  the 
issue  to  be  called  into  the  case,  and  the  record  to  be  sent  to  the  court 
below  for  that  purpose.  Jovhert  et  vir,  (h  Rascony,  12  L.  C.  J.  228, 
Q.  B.  3866. 

3.  The  Qaeen's  Bench  has  the  same  right  to  submit  the  decisoiy 
oath  to  one  of  the  parties  in  a  cause  as  a  court  of  original  jurisdiction. 
Ferrier  é  DUlon,  12  L.  C.  J.  202,  Q.  B.  1868. 

4.  The  Court  of  Appeal  may  order  and  revise  'an  enquête  on  the 
facts  contained  in  a  reqitête  en  réprise  dHnstance,  McKiUop  et  al,  d; 
Kauntz,  1  Rev.  de  Lëg.  152,  Q.  B.  1846. 

1167.  Discontinuance  in  appeal  is  effected  in  the  same 
manner  and  under  the  same  conditions  as  in  the  Superior 
€ourt.     C.  S,  L,  G.  c,  82,  8.  25. 

Vide  antCy  arts.  450  et  8eq. 

1168.  The  provisions  conceming  péremption  of  suits  in 
the  Superior  Court  apply  also  to  appeals.  Péremption  of 
appeals  or  of  proceedings  in  error  has  the  effect  of  render- 
ing  the  judgment  appealed  from  final.    Pothier,  Proc.  124  ; 

a  p.  a  469. 

Vide  ante,  arts.  454  et  8eq, 


Digitized  by 


Google 


GENERAL  PROVISIONS,  ARTS.  1169-1171.  673 

1169.  The  parties  are  bound  to  be  présent  in  court  to  be 
heard  upon  the  appeal  af  ter  the  delay  meutioned  in  article 
1141. 

1170.  Judgment  cannot  be  rendered  in  appeal  unless  at 
least  three  judges  concur  tjierein,  and  judgment  may  be 
rendered  even  in  the  absence  of  one  judge  when  the  case 
has  l^n  hëard  before  the  five  judges.  0.  S.  L.  C.  c.  77,  88^ 
9,14;  25  F.  c.  10,8. 1. 

[The  provisions  relative  to  judgments,  contained  in  articles 
503  and  504  apply  in  similar  cases  as  regards  judgments  to 
be  rendered  by  the  Court  of  Queen's  Bench. 

Whenever  a  case  has  been  heard  by  the  fiill  court  or  by  a 
quorv/m  of  judges,  and  at  least  three  of  the  judges  who  heard 
it  are  présent  in  court  and  ready  to  render  judgment  therein, 
ihen  if  any  judge  who  heard  the  cause  and  would  be  com- 
pétent to  sit  in  judgment  therein,  be  prevented  by  removal 
to  another  court,  sickness  or  other  cause  f  rom  being  présent, 
but  has  addressed  a  letter  to  the  clerk  of  the  court,  contain- 
îng  his  décision  and  signed  by  him,  or  has,  in  testimony  of 
his  concurrence  therein,  signed  a  written  décision,  drawn  up 
to  be  delivered,  and  delivered  by  any  other  judge,  such 
judge  shall  be  deemed  to  be  présent  as  regards  such  judg- 
ment ;  and  the  décision,  so  transmitted  and  signed  by  him, 
has  the  same  effect  as  if  delivered  and  concurred  in  by  him 
in  open  court.] 

1.  In  questions  purely  of  practice,  the  Court  of  Appeal  will  not,  a 
a  raie,  disturb  the  judgment  of  the  court  below.  Ferry  é  De  Beau- 
jeiêetal.Uh.0,  J.  334,  Q.B. 


1171  If  by  reason  of  the  absence,  leave  of  absence,  dis- 
qualification, or  incompetency  of  any  of  the  judges,  or  any 
other  cause,  the  order  for  advisement  requires  to  be  dis- 
charged,  such  discharge  may  be  ordered  by  the  other  judges 
or  by  any  one  of  them.    C.  8.  L,  (7.  c.  77,  s.  9. 
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1173.  The  court  may  adjourn  to  any  day  in  vacation,  and 
thence  from  day  to  day,  for  the  purpose  of  rendering  judg- 
ment.    Ibid.  8.20,%2. 

1173.  Judgment  may  be  rendered  by  the  court  at  another 
place,  where  its  sittings  are  held,  than  that  where  the  case 
was  heard,  if  the  judges  are  of  opinion  that  otherwise  the 
parties  will  be  exposed  to  unnecessary  delay  ;  but  in  such 
case  the  court  in  term,  or  a  majority  of  the  judges  in  vaca- 
tion, orders  the  clerk  to  give  the  parties  interested  notice 
at  least  six  days  before  that  on  which  judgment  is  to  be  ren- 
dered, and  the  judgment  is  nevertheless  entered  and  regis- 
tered  at  the  place  where  judgment  would  hâve  been  ren- 
dered in  the  ordinary  course.    25  V,  c.  10,  88.  4,  5. 

1174.  Every  judgment  in  appeal  or  error  must  contain 
a  summary  statement  of  the  points  of  fact  and  of  law  in  the 
case,  and  the  reasons  upon  which  it  is  founded,  with  the 
names  of  the  judges  who  concurred  therein  and  of  those 
who  dissented  therefrom,  and  must  adjudieate  upon  the 
costs.    a  S.  i.  G.  c.  77,  8.  36. 

1.  In  an  action  for  the  balance  of  the  price  of  certain  lands  Bold  by 
the  plaintiff,  the  défendant  pleaded  fear  of  éviction,  and  the  court  be- 
low  ordered  the  plaintiff  to  give  good  and  sufficient  secnrity  within  one 
month — Held,  on  appeal  by  plaintifiT,  that  the  court  had  power  to  re- 
iorm  such  judgment,  though  respondent  merely  asked  for  its  confirma- 
tion, and  to  dismifl»  the  action  purely  and  simply.  Dorion  é;  Hyde  et 
^.  12  L.  C.  J.  49,  Q.  B.  1868. 

2.  Where  the  plaintiff  prayed  by  his  action  for  £50  48.,  and,  by 
error,  judgment  was  entered  for  £54  4s.,  and  défendant  appealed  on 
that  and  other  grounds— 2Fe2c7,  that  the  court  could  correct  the  error 
and  at  the  same  time  confirm  the  judgment  in  other  respects  with  ooets 
against  the  appellant.     Xetn/  é  Spcmza,  6  L.  0.  J.  183,  Q.  B.  1858. 

3.  Where  the  parties,  after  appeal  had  been  had,  consented  that  the 
judgment  should  be  reversed — Held,  that,  notwithstanding  such  con- 
sent, the  court  was  bound  to  confirm  the  judgment  if  the  record  showed 
that  the  judgment  in  question  was  well  founded,  and  it  was  actually 
<îonfirmed.    McAndrem  é  Rowan,  3  R.  L.  439,  Q.  B.  1871. 
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4  Where  appeal  wu  had  from  a  judgment  of  the  superior  court  dis- 
mififliiig  a  motion  for  a  new  trial — Held,  that  the  court  coold  set  aside 
the  verdict  always,  and  render  judgment  for  défendant,  non  obsUtnte 
veredicio,  where  they  consider  that,  according  to  law  and  the  eyidence, 
the  verdict  ought  to  hâve  been  for  the  défendant.  TiUtone  et  al  ds 
Qxbb  et  al.  4L.  0.  J.  361,  Q.  B.  1860. 

1173.  The  Costa  are  taxed  by  the  clerk  of  appeals,  saving 
a  revision  of  such  taxation  by  a  judge  within  six  months, 
either  in  term  or  out  of  term,  after  sufficient  notice  given  to 
the  opposite  party,  but  such  revision  cannot  prevent  or  stay 
exécution,  and  the  décision  of  the  judge  in  that  behalf  has 
the  same  effect  as  a  judgment  of  the  court.  25  V.  c.  10,  8.  6. 

1.  Where  a  party  knowing  of  irregularities  in  the  proceedings  before 
the  lower  court  failed  to  urge  them  there,  but  urged  them  before  the 
Ck>art  of  Appeal  and  succeeded  there — Hddf  that  he  could  not  be 
allowed  the  costs  of  his  appeal.  Daigle  é  Kimhal,  15  L.O.R.  138,  Q.  B. 
1864. 

2.  The  proceedings  on  a  second  appeal  will  be  suspended  until  the 
costB  in  a  previons  appeal  are  paid,  and  if  such  coets  be  not  paid  on  a 
day  certain,  the  second  appeal  will  be  dismissed  with  costs.  Bouvier 
é  Beeves,  12  L.  C.  J.  291  &  16  L.  0.  R.  466,  Q.  B.  1863. 

3.  And  held,  also,  that  a  rule  to  revise  the  taxation  of  a  bill  of  costs 
in  appeal  will  be  ordered  to  be  struck  from  the  roU  and  the  bill  laid 
before  one  of  the  judges  in  appeal.    Ib. 

4.  A  party  is  entitled  to  hâve  his  costs  for  printing  in  appeal  taxed 
at  the  rate  of  two  dollars  per  page,  although  he  may  hâve  paid  less 
per  page  to  his  printer.  Ogilvy  et  al.  é  Jones,  17  L.  0.  J.  25,  Q.  B. 
1873. 

6.  Where  the  counsel  for  respondent  omitted  to  move  for  distrac- 
tion of  costs  in  appeal  until  the  f ollowing  term — Held,  that  distraction 
wonld  nevertheless  be  granted,  and  it  was  for  the  appellant  to  prove 
that  the  respondent  had  received  the  costs  personaJly,  if  such  were 
the  case.  The  Water  Works  Co.  of  Three  Hivers  v.  Dostaler,  18  L.  0.  J. 
196,  Q.  B.  1874. 

6.  A  motion  made  in  appeal  for  distraction  of  costs  in  the  court 
below  will  be  granted.  Converse  v.  Clark,  12  L.  C.  R  402,  Q.  B. 
1862. 

7.  An  appellant,  who  by  cross  appeal  in  another  case  might  hâve 
had  the  same  point  decided,  will  not  be  allowed  the  costs  of  a  sepa- 
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rate  appeal  to  the  Priyy  CounciL     Ougy  db  Brown,  17  L.  C.  R.  33,. 
P.  C.  1867. 

1176.  Judgments  in  appeal  or  error  are  executed  both 
for  principal  and  costs  by  the  court  below,  and  for  that  pur- 
pose,  the  record  is  sent  back  to  it,  unless  a  f urther  appeal  to 
a  higher  court  has  been  moved  for. 

1 .  The  Queen's  Bench  in  Appeal,  after  having  rendered  judgment, 
has  no  longer  any  power  to  take  cognizance  of  the  case,  the  exercise  of 
the  power  of  the  said  court  and  its  competenoy  haying  terminated 
with  the  judgment  on  the  appeaL  TTie  Montréal  Assurance  Company 
é  McGiUivra^,  6  L.  0.  J.  164  &  10  L.  0.  R.  885,  Q.  B.  1860. 

1177.  The  court  sitting  in  appeal  or  error  may  exercise 
ail  the  powers  necessary  for  such  jurisdiction  and  make  such 
orders  as  it  may  deem  proper  for  the  purpose  of  remedying^ 
any  insufficiencies  of  the  record;of  staying  proceedings  in  the 
court  below  in  cases  from  which  appeal  or  error  has  been 
brought  ;  of  regulating  the  puttingin  or  renewal  of  security  ; 
and  of  providing  for  ail  cases  in  which  the  law  affbrds  the 
party  no  spécial  remedy. 

Such  court  may  also  make  such  rules  of  practice  as  may 
be  necessary,  for  governing  the  proceedings  in  ail  cases^ 
brought  before  it,  provided  such  rules  be  not  contrary  to 
any  existing  law, 

It  may  also  make  and  establish  tariffs  of  fées  for  the 
counsel,  advocates  and  attomeys  practising  before  it,  and 
also  for  its  baili£&. 

1.  The  Court  of  Appeal  may  order  and  révise  an  enquête  on  the  f  acts 
contained  in  a  requête  en  reprise  d'instance,  McKtUip  et  al.  v.  Kaunts 
et  al,  1  Rey.  de  Lég.  152,  Q.B.  1845. 

2.  Where  a  disayowal  was  raised  in  a  case  pending  before  the  Oourt 
of  Appeal — Heldf  that  the  court  could  order  an  enquête  on  the  issue 
raised.  Les  Curé  et  MargutUiers  de  VŒwmre  et  Fabrique  de  la  Partnsae  de 
8te,  Anne  de  Varennes  à:  The  Boman  CaihoUc  BiAop  of  Montréal,  4 
R.  L.  127,  Q.B.  1861. 

See  art  1166. 


Digitized  by 


Google 


APPEALS  TO  BDER  ICAJBSTY,  ARTS.  1177-1178.  677 

3.  The  raies  of  praotioe  of  a  Court  are  within  its  oontrol,  and  it  may 
relax  them  when  a  rigid  enforoement  of  them  would  operate'an  abso- 
lute  injoBtdoe.    Ross  v.  8coU,  9  L.  C.  R.  270,  Q.B.  1859. 


CHAPTER  FOURTH. 

OF  APPEALS  TO  HER  BCAJESTY. 

1178.  An  appeal  lies  to  her  Majesty  in  her  Privy  Co  un- 
cil  from  final  judgments  rendered  in  appeal  or  error  by  the^ 
Court  of  Queen's  Bench  : 

1.'  In  ail  cases  where  the  matter  in  dispute  relates  to  any 
fee  of  office,  duty,  rents,  revenue,  or  any  sum  of  money  pay- 
able to  Her  Majesty  ; 

2.  In  cases  conceming  titles  to  lands  or  tenements,  annual 
rents  and  other  matters  by  which  the  rights  in  future  of 
parties  may  be  afiected  ; 

3.  In  ail  other  cases  wherein  the  matter  in  dispute  ex- 
ceeds  the  sum  or  value  of  five  hundred  pounds  sterling.  0. 
iS.i.  0.0.77,  8.  52. 

See  ante  37  Vict  c.  6,  s.  2  (Qite.),  under  art  494 

1.  There  is  no  appeal  from  the  Queen's  Bench  to  the  Privy  Oonncil 
in  a  matter  of  Prohibition.  (yFarreU  y.  Brassard  et  al,  4  Q.  L.  R.  214, 
Q.  B.  1878. 

2.  Leaye  to  appeal  to  the  Priyy  Oooncil  will  not  be  granted  from  a 
judgment  which  confirmed  a  jndgment  of  the  court  below  dismissing 
an  inscription  en  foMM,    Darling  <h  TempUton,  19  L.  0.  J.  105,  Q.  B. 

8.  Where  the  Court  of  Appeal  rendered  judgment  confirming  a  judg- 
ment of  the  Superior  Court,  which  qoashed  a  writ  of  ma/ndamus  ad- 
dresBed  to  a  oommissioner  appointed  to  inqoire  into  the  conduct  of  a 
certain  justice  of  the  peace,  requiring  him  to  do  things  which  he  was 
not  legally  bound  to  do  in  the  course  of  such  inquiry — Held,  that  from 
suoh  judgment  there  was  no  appeal  to  the  Privy  CounciL  fielleviUe  v. 
Djueet,  1  Q.  L.  R  250,  Q.  B.  1875. 

87 
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4.  There  ia  no  appeal  to  the  PrÎTy  Counoil  from  a  jadg^ment  for  a 
8tim  of  $40,  although  in  defanlt  of  payment  of  suoh  judgment  the  ro-* 
«pondent  ïb  sabject  to  corUrainU  par  eorpê.  Faeaud  y.  jRoy,  16  Lu 
0.  R.  398,  Q.  B.  1866. 

5.  Held,  dismissing  a  motion  for  leave  to  appeal  to  the  Fnry  Coun- 
cil,  that  no  such  appeal  lies  in  cases  of  quo  vxtrrarUo,  Pacaud  es 
Gagné,  17  L.  C  R.  357,  Q.  B.  1867. 

6.  An  application  was  made  on  the  last  day  of  the  appeal  term  for 
leave  to  appeal  to  the  Privy  Ooiincil  from  a  jndgment  rendered  five 
days  previously — Held^  that  the  motion  came  toc  late.  MuUin  <k  Ar- 
4ihombault,  3  L.  C.  L.  J.  117,  Q.  B.  1867. 

7.  Dnder  1178  0.  0.  P. ,  the  amount  necessary  to  allow  of  an  appeal  to 
the  Privy  Council  is  the  amonnt  mentioned  in  the  déclaration  as  de- 
manded  by  the  action,  and  not  the  amount  for  which  jndgment  waa 
rendered.    Bicher  Jb  Voyer  et  al  2  R.  L.  244,  Q.  B.  1870. 

8.  A  party,  joint  appellant  with  others,  has  a  right  to  disaTow'and 
refuse  to  participate  iu  any  proceeding  to  appeal  to  Ber  Majesty  in 
Privy  CounciL     Muir  et  al,  <k  Muir,  15  L.  0.  J.  79,  Q.  B.  187L 

9.  Where  a  party  appealing  to  the  Privy  Council  had  given  security 
for  costs  only,  and  had  iiled  a  déclaration  that  he  had  no  objection  to 
exécution  going  against  him  for  the  condemnation  money,  the  court 
will  not  allow  the  record  to  be  remitted  to  the  court  below  in  order  to 
enforce  such  exécution.  FainchoAid  et  al.  é  Hudon  et  aL  15  L.  C.  J. 
112,  Q.  B.  1870. 

10.  After  an  appeal  has  been  allowed  to  the  Privy  Council  the  court 
cannot  set  aside  the  bail  bond  for  alleged  iiregularities,  and  dismiss 
the  appeal.    Ib. 

11.  Where  leave  to  appeal  to  the  Privy  Council  had  been  granted» 
and  application  was  made  by  appellant  that  a  portion  of  the  record 
said  to  be  immaterial  be  omitted  from  the  transcript — Heîd,  that  the 
court  had  no  power  to  interfère,  and  must  rejeot  the  application.  Le^ 
moine  <k  LioMis,  16  L.  C.  J.  99,  g.  B.  1872. 

12.  The  Court  of  Queen's  Bench  has  no  power  to  grant  an  appeal  to 
the  Privy  Council  when  the  amount  is  under  £500,  and  that  notwith* 
standing  the  action  is  for  overdue  instalments  of  money,  such  cases  not 
coming  under  1178  C  C.  P.  Sauvageau  é  Gauthier,  5  R.  L.  602,  P. 
C.1874. 

13.  But  when  such  appeal  has  been  granted,  and  the  parties  hâve 
both  appeared  and  pleaded  their  case,  the  Privy  Council  may  grant 
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leave  to  suspend  the  case  in  order  to  allow  the  i^peUant  time  to  pré- 
sent a  spécial  application  for  appeaL     Ib. 

14.  Where  the  judgment  debt  was  for  a  sum  less  than  £500  sterling 
tut  the  judgment  itself  determined  the  right  of  the  appellants,  tiers 
saisis,  to  property  amounting  in  value  to  £1600  sterling— ^eZcl,  that, 
in  determining  the  vaine  of  the  matter  in  dispute  upon  which  the  right 
of  appeal  dépends,  the  correct  course  is  to  regard  the  judgment  as  it 
affects  the  interests  of  the  party  prejudicedf  by  it,  and  who  seeks  to  re- 
lieve  himself  from  it  by  appeal  ;  and  that.  in  the  case  in  question,  the 
larger  amount  must  govem  the  right  of  appeaL  Macfarlane  dh  Le- 
claire  ei  oZ.  6  L.  C.  J.  170,  P.  0.  1862  ;  12  L.  C.  R.  154. 

16.  The  right  of  appeal  to  fier  Majesty  in  her  Privy  Council,  upon 
the  opposition  made  by  a  défendant  to  the  exécution  of  a  judgment,  is 
settled  by  the  nature  and  quality  of  the  demand  and  not  by  the 
matters  set  forth  in  the  opposition.  O^igy  cfc  Brown,  1  L.  C.  R.  273, 
Q.  B.  1861. 

16.  An  appeal  does  not  lie  to  the  Privy  Council  from  a  judgment 
of  the  Court  of  Appeal,  reversing  a  judgment  of  the  court  below,  by 
which  the  appellant's  action  was  dismissed  on  demurrer.  Simard  v. 
Tovmsefid,  6  L.  C.  R.  147,  Q.  B.  1856. 

17.  Where  it  was  alleged  in  the  application  of  the  appellant  that  the 
interest  added  to  the  principal  sum  recovered  on  a  policy  of  lire  insur- 
ance  exceeded  the  sum  of  £500  sterling,  the  right  to  appeal  was  granted, 
but  subsequently,  upon  pétition  of  respcmdent  shewing  that  there  was 
an  error  in  the  calculation  of  the  value,  the  leave  so  granted  was  dis- 
diarged.  The  Qtiehec  Fire  Lhsurance  Co,  é  Anderson,  7  L.  0.  J.  160 
&  161,  P.  C.  1860. 

18.  In  a  case  where  the  défendants  were  officers  of  a  charitable  in- 
stitution in  Québec,  and,  the  institution  becoming  bankrupt,  action 
was  brought  against  it  for  the  recovery  of  a  certain  sum  of  money  and 
judgment  obtained — Held,  on  the  appeal  of  one  of  the  défendants,  that, 
notwithstanding  the  provisions  of  the  statute  34  Geo.  III.  cap.  6,  sec. 
30,  &  12  Vie.  cap.  37,  sec.  19,  the  judgment  of  the  Court  of  Queen's 
Bench  is  not  final  in  aU  cases  where  the  matter  in  dispute  does  not 
exceed  the  sum  of  £600  sterling,  and  does  not  relate  to  any  fee  of 
office,  duty,  rent,  revenue  or  any  sum  of  money  payable  to  Her  Ma- 
jesty, or  to  any  title  to  land  or  tenements,  annual  rents,  or  such  like 
matters  and  things  where  rights  in  future  are  involved,  and  the  Privy 
Council,  under  the  40th  section  of  the  first-named  statute,  may,  in  its 
discrétion,  allow  appeal  in  such  cases.  Marois  db  AUaire,  6  L.  C.  J. 
^,  P.  0.  1862. 
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19.  Where  leaye  had  been  granted  by  the  Court  of  Queen's  Bench* 
hère  to  appeal  to  the  Priyy  Council — HM,  hj  the  latter,  that  thû  di<L 
not  preclade  the  Privy  Oonncil  from  entertaining  a  pétition  to  roBcind 
the  leave  to  appeal.  'Mcicfarlane  et  dL  db  Ledaire  et  al,  6  L.  0.  J.  170 
&12L.  0.  R.  164,  P.C.  1862. 

20.  There  is  no  appeal  to  the  Privy  Council  from  an  interlocutory 
judgment  which  haa  gone  through  appeaL  Lacroix  t.  Moreau,  15  L. 
C.  R.  486  &  16  L.  0.  R.  180,  Q.  B.  1866. 

21.  An  appeal  may  be  had  to  the  Privy  Council  when  the  amount 
involved  in  the  controversy  exoeeds  £500  sterling,  though  the  amount 
actually  demanded  in  the  déclaration  be  lésa  than  £500.  BurUing  é 
Hibbard,  1  L.  C.  L.  J.  60,  Q.  B.  1865. 

22.  The  verdict  of  a  spécial  jury  awarded  the  Plaintiff  $7,000  dam- 
ages for  injuries  sustained  by  a  railway  accident  and  judgment  was 
rendered  by  the  Superior  Court  in  accordance  with  the  verdict.  The 
judgment  having  been  reversed,  and  a  new  trial  ordered  by  the  Queen's 
Bench  in  appeal,  the  plaintiff  moved  for  leave  to  appeal  to  the  Privy 
Council.  The  Queen's  Bench  rejected  the  application  on  the  ground. 
that  the  judgment  beiog  interlocutory,  was  not  susceptible  of  appeal, 
and  the  Privy  Council  considered  that  though  this  was  an  interlocutory 
judgment,  it  was  of  such  a  nature  that  an  appeal  should  be  allowed. 
Lamhkin  é  Thfi  South  Eastem  R.  R.  Co.,  1  Légal  News,  52,  P.  C.  1877  j 
22  L.  C.  J.  21. 

28.  Leave  to  appeal  to  the  Privy  Council  will  be  granted  although 
the  opposite  party  bas  already  obtained  leave  to  appeal  to  the  Suprême 
Court.  TKe  CUy  of  Montréal  é  Dedvn  dt  è  contra,  1  Légal  News,  151, 
Q.  B.  1878. 

24.  An  appeal  lies  directly  to  the  Suprême  Court  from  a  judgment 
of  the  Superior  Court  in  Review  in  cases  not  under  $2,000  where  the 
judgment  having  been  coniirmed  in  review,  no  appeal  lies  to  the  Court 
of  Queen*s  Bench.  Abbott  v.  MacDonald,  21  L.  C.  J.  311,  S.  C.  R 
1877. 

25.  The  Court  of  Queen's  Bench  bas  discretionary  power  to  allowan 
appeal  to  the  Suprême  Court  af  ter  the  delay  mentioned  by  the  Statute. 
OaverhiU  <fc  RobUlard,  21  L.  C.  J.  74,  Q.B.  1876. 

26.  The  penalty  in  a  security  bond  on  an  a^^^eal  to  the  Suprême 
Court  which  stipulâtes  that  the  penalty  should  become  due  and  pay- 
able in  case  the  appellant  failed  to  prosecute  his  appeal  and  the  judg- 
ment appealed  from  be  affîrmed,  caonot  be  reoovered  when  the  appel- 
lant after  giving  security,  discontinues  his  appeaL  The  South-Eadtm 
JB.  W.  Oo,  V.  Lambkin  ei^l  22  L.  C.  J.  224,  S.  C.  1877. 
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27.  The  right  of  appeal  to  the  Suprême  Court  does  not  ezist  in  respect 
'to  any  judgment  rendered  prior  to  the  commg  into  force  of  the  Act 
tsrealing  that  court  Brewster  et  al.  à:  Chapman  e^  olL,  20  L.  0.  J.  295, 
Q.B.,1876. 

28.  The  Court  proposed  to  be  appealed  from,  or  any  judge  thereof , 
cannot,  under  section  26  of  the  Suprême  and  Exohequer  Co^rt  Act 
allow  an  appeal  when  judgment  has  been  signed,  entered  or  pronounced 
previous  to  the  llth  January,  1876.  Taylor  v.  The  Queen,  1  S.C,  Rep. 
-66. 

29.  In  determing  the  sum  or  yalue  in  dispute  in  cases  of  appeal  by 
a  défendant,  the  proper  course  is  to  look  at  the  amonnt  for  which  the 
déclaration  conoludes,  and  not  at  the  amount  of  the  judgment.  Joyce 
T.  HaH,  1  S.  0.  Rep.,  321. 

30.  No  appeal  lies  from  the  judgment  of  a  Court  granting  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  weight  of  évidence, 
-thatbeing  a  matter  of  discrétion.  Boak  t.  The  MerchcmU  M,  Ins,  Co. 
1  S.  C.  Rep.  110. 

1179.  Nevertheless,  the  executipn  of  a  judgment  of  the 
Court  of  Queen's  Bench  cannot  he  prevented  or  stayed, 
unless  the  party  aggrieved  gives  good  and  sufficient  sureties, 
within  the  delay  fixed  by  the  court,  that  he  will  effectually 
prosecute  the  appeal,  satisfy  the  condemnation,  and  pay 
8uch  costs  and  damages  as  may  be  awarded  by  Her  Majesty, 
in  the  event  of  the  judgment  being  confirmed. 

The  security  may  be  received  before  one  of  the  judges  of 
the  Court  of  Queen's  Bench,  and  the  sureties  are  not  bound 
to  justify  iheir  solvency  upon  real  estate.    IHd.  s.  52. 

UYiGt.0.  à,  (Que.): 

14.  Art.  1179  ifl  amended  by  striking  out  the  following  words  at  the 
end  of  the  said  article  :  '*  And  the  sureties  are  not  bound  to  justify 
iheir  solvency  upon  real  estate,**  and  by  substituting  and  adding  the 
following  :  "  The  sureties  justify  iheir  solvency  upon  the  real  estate 
whioh  is  described  in  the  bail  bond.  One  surety  suffioes,  if  hé  is  the 
owner  of  real  estate  which  he  desoribes,  provided  that  the  value  oî 
•«uch  real  estate  is  equal  to  the  amount  of  the  security,  over  and 
above  ail  charges  and  hypothecs.  The  judge  who  reçoives  such  se- 
curity may  order,  either  on  demand  or  otherwise,  the  production  of 
the  regifltrar's  certificate,  the  valuation  rolls  and  any  other  documenta 
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for  the  puiposes  of  the  seourity,  and  is  bound  to  put  snch  questions  s» 
be  deems  advisable  to  the  sureties,  and  suoh  questions  and  the^ 
answers  thereto  may  be  taken  down  in  writing.  Nevertheless  the^ 
party  appeliant  maj  exempt  himself  from  fumishing  such  security,  by 
depositing  an  amount  equal  to  that  required  for  the  security,  either 
in  money,  in  bonds  of  the  Dominion,  or  of  the  Province  of  Québec,  or 
in  corporation  debentures,  and  such  moneys,  bonds  or  debentures  are 
deposited  either  with  the  Olerk  of  the  Court  of  Queen's  Bench,  or  with 
the  Sheriff,  as  the  judge  may  direct." 

1.  On  a  motion  to  compel  the  appeliant  to  put  in  new  security  in 
appeal,  one  of  the  parties  being  insolvent  and  the  otherhaving  left  the 
province— 2eZ(2,  that  an  appeal  to  the  Privy  Oouncil  having  been  al- 
lowed,  an  order  for  new  security  should  be  granted,  but  the  court  can- 
not  dismiss  the  appeal  in  case  such  new  security  is  not  put  in.  John- 
ton  é  Coimolly,  16  L.  0.  J.  100,  Q.  B.  1871. 

2.  Where  appeal  was  allowed  to  the  Privy  Council,  and  £100  was 
ordered  to  be  paid  as  security  for  costs — HM^  on  pétition  of  respon- 
dent,  that  on  account  of  the  great  length  of  the  transcript  of  the  pro- 
ceedings,  the  deposit  for  security  might  be  ordered  to  be  inoreased. 
BoswéU  T.  KHhom  et  ai,,  7  L.  C.  J.  150,  &  12  L.  C.  R  161,  P.  C. 
1860. 

3.  And  where  an  appeal  was  allowed  to  the  Privy  Council,  and  it 
was  shown  that  the  interest  added  to  the  principal  sum  recovered  on  a 
fire  insurance  policy  exceeded  £500  sterling,  the  appeal  was  granted 
upon  deposit  of  £200  as  security  for  costs.  The  Québec  Fire  Assurance 
Co.  db  Ander8<m  et  cU.  7  L.  C.  J.  150,  P.  C.  1860. 

4.  The  respondents  served  a  notice  upon  the  appellants  that  they 
would  put  in  security  for  appeal  to  the  Privy  Council  on  the  18th  of 
August,  in  the  judges'  chambers,  in  the  court  house.  Security  was  uot 
put  in  on  that  day,  but  notice  was  given  later,  on  the  Saturday,  that 
security  would  be  entered  in  chambers  on  Monday.  Security  was  put 
in  that  day,  not  in  chambers,  but  in  the  judge's  house,  one  of  the  par- 
ties signing  the  bond  in  the  forenoon  and  the  other  in  the  aftemoon — 
Held,  on  motion  to  set  aside  the  bond  for  irregularity  and  want  of  suf- 
ficient  notice,  that  the  bond  must  remain,  but  allowing  the  parties 
moving  to  make  such  objection  to  the  sufidencjr  of  the  security  as  they 
might  legally  hâve  made  when  such  security  was  put  in.  Oibb  et  aL 
é  TJie  Beacon  Fire  and  lAfe  Aasuranee  Co,  10  L.C.  R.  402,  Q.  B.  1860^ 

5.  A  judge  of  the  Court  of  Queen's  Bench  has  power  in  chambers  to 
extend  the  delay  for  giving  security  on  an  appeal  to  the  Privy  Oouncî} 
beyond  the  delay  ordered  by  tiie  eourt  whenever  he  is  seized  of  th» 
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inatier  prior  to  the  expirAtion  ot  sadh  deky.   The  May  or  ^  éc,j  of  Afon- 
^brecd  <k  Hubert  ei  al.  21  L.  0.  J.  85,  Q.  B.  1877. 

6.  When  a  deposit  has  been  made  as  seoarîty  on  an  appeal  to  the 
Priyy  Oonnoil,  and  the  jadgment  appealed  from  is  confirmed  in  the 
IhÎYj  Council,  but  withont  oosts  in  that  oonrt,  the  deposit  will  never- 
thelesB  avail  to  liquidate  the  costs  in  the  court  below,  and  it  oannot^ 
iheref ore,  be  withdrawn  by  the  appellant.  Lemoine  y.  Lionais,  22  L. 
C.  J.  23,  Q.  B.  1877. 

1180.  The  appellant  may  also  consent  to  the  judgment 
being  executed,  and  in  such  case  may  give  seQurity  only 
for  the  costs  in  appeal,  under  the  same  conditions  as  under 
article  1124.    Ibid  s.  52. 

1181.  The  exécution  of  any  judgment  of  the  Court  of 
Queen's  Bench  cannot  be  prevented  or  stayed  after  six 
luonths  from  the  day  on  which  the  appeal  was  allowed» 
iinless  the  appellant  files  in  the  office  of  the  clerk  of  appeals, 
a  certificate  signed  by  the  Clerk  of  Her  Majesty's  Privy 
Council,  or  any  other  compétent  officer,  and  stating  that 
the  appeal  has  been  lodged  within  such  delay  and  that  pro- 
ceedings  hâve  been  had  theroin.    Ibid.  s,  53. 

1.  Where  a  record  had  been  remitted  by  the  clerk  to  the  court 
below  in  conséquence  of  the  certificate  not  being  lodged  within  six 
months  after  the  granting  of  the  appeal — HeZd,  tiiat  the  court  could 
not  order  the  prothonotary  of  the  court  below  to  retum  the  record. 
Brewster  et  al,  é  Chapman  et  al,,  20  L.  0.  J.  295,  Q.  B.  1856. 

2.  Where  appeal  had  been  had  to  the  Privy  Council,  and  a  certifi- 
cate was  filed  setting  f orth  that  the  case  had  been  referred  to  the  judi- 
cUl  committee  of  that  body — Held,  that,  pending  such  référence  no 
application  in  the  case  conld  be  made  before  the  Court  of  Appeals 
hère.  Brotmi  <h  The  Mayor,  etc.,  of  Montréal,  19  L.  C.  J,  140,  Q.  B. 
1875. 

3.  Where  appeal  was  had  to  the  Priyy  Council,  and  the  respondent 
moved  to  déclare  the  appeal  deserted  on  the  ground  that  the  record 
liad  not  been  transmitted — Held,  that  as  a  certificate  of  appeal  to  the 
Privy  Council  was  before  the  Court,  the  motion  would  be  rejeoted. 
Whyte  y.  The  Home  Insurance  Co.,  19  L.  C.  J.  196,  Q.  B.  1875. 
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4.  Where  leave  had  been  granted  to  appeal  to  the  PriTy  Oonnoil, 
and  a  copy  of  the  record  had  been  transmitted  hj  post  within  the 
delay  required,  but  the  certificate  required  by  0.  S.  L.  0.  cap.  77,  aec. 
63|  that  the  appeal  had  been  lodged  and  prooeedings  had  thereon  bef  ore 
the  Plriyy  Oonnoil,  had  not  been  filed  within  that  delay — HM,  that 
the  Court  of  Queen's  Bench  would  not  order  the  provisional  exécution 
of  it«  judgment.     Jones  db  Ouyon,  17  L.  C.  R.  377,  Q.  B.,  1867. 

5.  The  delay  of  six  months  fixed  by  0.  S.  L.  C.  cap.  77,  during  which 
exécution  on  the  judgment  is  suspended,  is  not  absolute  but  directory 
only,  and  the  Court  of  Appeals  may  refuse  to  order  the  record  to  be 
remitted  to  the  court  below  to  the  end  that  exécution  may  be  sued 
out,  where  the  appellant  bas  lodged  hia  appeal  to  the  PriTy  Council 
fioon  after  the  expiration  of  six  months.  15.  2  L.  C.  L.  J.  161,  Q.  B. 
1866. 

1183.  The  Clerk  of  Appeals  of  the  Court  of  Queen's 
Bench  is  bound  to  register  any  exemplification  of  a  decree 
of  Her  Majesty  in  Her  Privy  Council,  as  soon  as  it  is  pre- 
sented  to  him  for  that  purpose,  without  requiring  any  order 
of  the  Court  of  Queen's  Bench  to  that  eflfect,  and  to  send 
back  the  record  in  the  case  to  the  court  below,  together 
-with  a  copy  of  such  exemplification  which  has  been  regis- 
tered  as  above  mentioned.    Ibid,  8.  54. 
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BOOK   FIFTH. 

INFERIOR    JURISDICTIONS. 


CHAPTER   FIRST. 

COBCMISSIONEKS'  COUBT   FOE  THE  SUMMAKY  TRIAL  OF  SMALL 

CAUSES. 

1183.  The  commissioners  cannot  ait  and  hold  their  court 
separately  and  at  the  same  time  in  the  same  locality. 

The  court  may  be  held  by  one  commissioner,  and  several 
or  ail  of  the  commidsioners  may  likewise  sit  together. 

They  must  décide  according  to  equity  and  good  conscience, 
and  to  the  beat  of  their  ability  and  judgment.  C.  8,  L.  C. 
c.  94,  88. 4,  7, 11. 

1184.  The  commissioners  hâve,  for  keeping  order  during 
their  sittings,  and  for  enforcing  the  exécution  of  their  war- 
rants, orders  and  judgments,  the  same  powers  as  the  otheir 
coiui»  of  Lower  Canada.    Ibid,  88,  9-44. 

118ff.  They  may  be  recused  for  the  same  reasons  as 
judges  of  other  courts. 

1186.  The  récusation  must  be  in  writing.    Tbid.  8. 12. 

1187.  If  ail  the  commissioners  are  recused  by  either  of 
the  parties,  the  case  is  immediately  transmitted  to  the  nearest 
Commissioners'  Court,  which  décides  upon  the  validity  of  the 
récusation,  and  afterwards  hears  and  détermines  the  mérita 
of  the  case,  in  the  event  only  of  the  récusation  being  main- 
iained. 
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But  if  the  récusation  is  overruled,  the  case  is  sent  back  to 
the  former  court,  'which  may,  without  référence  to  the  merits,. 
tax  the  costs  of  such  récusation  against  the  party  who  made 
it.    Ibid. 

1188.  The  Commi^sioners'  Court  exercises  an  ultimate 
jurisdiction  in  ail  suits  purely  personal  or  relating  to  move- 
able  property,  which  arise  from'contracts  or  quasi-contracts,. 
and  wherein  the  sum  or  value  demanded  dœs  not  exceed 
twenty-five  dollars,  and  the  défendant  résides  : 

1.  In  the  locality  of  the  court  ; 

2.  In  another  locality,  but  in  the  same  district  and  within 
a  distance  of  five  leagues,  if  the  debt  has  been  contracted  in 
the  locality  for  which  the  court  is  established  ; 

3.  In  a  neighbouring  locality  in  which  there  are  no  com- 
mi8sioners,or  in  which  the  commissioners  cannot  sit  by  reason 
of  illness,  absence,  or  other  inability  to  act,  provided  such 
locality  is  in  the  same  district  within  a  distance  not  exceeding 
ten  leagues.  1  Boitard,  p.  93-4;  Poth.  vrU.  gén.  Nos.  110- 
111, 119  ;  a  8.  L  a  c,  94,  88,  9, 19-20. 

1.  Oommissionera  for  the  summary  trial  of  small  causes  hâve  na 
jurisdiotion  in  an  actioa  where  the  olaim,  amounting  to  more  than 
twenty-five  dollars,  has  been  divided  in  order  togive  jurisdiotionio  the 
court.     Desparois  exp.  dk  Laberge,  7  L.  C.  J.  35,  S.  0.  1859. 

2.  The  Commissioners'  Court  has  jurisdiction  in  an  action  for  the 
recovery  of  the  balance  of  a  sum  exceeding  $25,  provided  such  balance 
does  not  exceed  that  sum.     Bo^wbeau  exp,,  13  L.  C.  R.  65,  S.  C.  1862. 

3.  The  jurisdiction  of  the  Commissioners'  Court  for  the  summary 
trial  of  small  causes  extends  to  actions  by  creditors  against  the  heirs  of 
the  deceased.     Charhatineau  exp.,  7  L.  C.  J.  122,  S.  C.  1863. 

4.  The  Comnûssioners'  Court  for  the  trial  of  small  causes  has  no 
jurisdiction  in  actions  for  tithes.  Roy  v.  Bergeron,  2  R.  L.  532,  C.  C. 
1867. 

5.  In  an  action  brought  before  the  Commissioners'  Court  for  the 
«ummary  trial  of  small  causes,  the  jurisdiction  must  appear  on  the  face 
of  the  proœedings  ;  and  a  défendant  who  has  been  oondemned  may  de- 
mand  that  the  judgment  be  set  aside  on  the  ground  that  neither  the 
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jerrice  nor  the  judgment  show  the  jnrisdiotion  of  the  court  in  the 
matier.    MaefarlcMe  tk  BowrgoMU,  16  L.  0.  J.  221,  S.  0. 1872. 

6.  Commissionen  cannot  take  cognizanœ  of  an  action  for  damage»^ 
ex  ddidu,    Legendre  y.  Lemay,  2  Rey.  de  L^g.  337,  K.  B.  1820. 

1189.  It  has  no  jurisdiction  in  suits  for  slander,  or  for 
ftssanlt  and  battery,  or  relating  to  civil  status,  patemity,  or 
séduction,  or  lying-in  expansés  ;  nor  in  suits  for  the  recovery 
of  any  fine  or  penalty  whatever.    Tbid.  8.  8. 

UOO.  It  bas  jurîsdîctîon  in  suits  for  the  recovery  of  as- 
sessments,  not  exceeding  twenty-five  dollars,  imposed  for  the 
building  of  churches,  parsonages  and  church-yards.  C.  8. 
L.  C.  c  18,  8.  25. 

1191.  It  may,  in  matters  within  its  jurisdiction,  grant  : 

Attachments  for  rent  ; 

Attachments  in  revendication  ; 

Attachments  by  gamishment  after  judgment  ; 

Simple  attachments  or  attachments  by  gamishment  before 
judgment,  for  sums  exceeding  five  dollars,  whenever  it  is 
established  by  the  affidavit  of  the  plaintiff,  or  of  bis  agent, 
tiiat  the  défendant  is  secreting  or  is  about  to  secrète  his  pro- 
perty,  or  absconds  or  is  immediately  about  to  leave  the  Pro- 
vince, with  întent  to  defraud  his  creditors.  Ibid,  c.  94,  88. 
23-4. 

1199.  [l*hese  proceedings  may  be  executed  beyond  the 
limits  of  the  judicial  district  in  which  they  are  issued,  pro- 
vided  an  order  of  one  of  the  commissioners,  authorizing  such 
exécution  within  the  district  where  it  requires  to  be  executed, 
is  endorsed  upon  the  warrant] 

Every  warrant  of  simple  attachment  in  revendication,.. 
attachment  for  rent,  attachment  by  gamishment  or  seizure 
by  gamishment,  must  be  made  retumable  on  a  day  named 
within  forty  days,  and  the  retum  with  a  certificate  of  the 
proceedings  must  be  made  on  the  day  so  named. 
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Such  affidavit  may  be  received  eîther  by  one  of  the  com- 
mîssîoners  or  by  the  clerk  of  the  court.    Ibid.  8.  25. 

37Viot  cll(Çtie.); 

'^  1192a.  In  the  case  of  attachment  bj  gamisliment  before  or  after 
judgment,  the  gamishee,  witlun  three  days  after  the  writ  of  seiznre 
haa  been  served  upon  him,  may  make  his  déclaration  under  oath  be- 
fore the  clerk  of  tlie  Circuit  Court  nearest  to  the  place  where  the  writ 
was  served  upon  him. 

*'  11926.  Such  clerk  is  authorized  to  admînister  the  oath  required, 
and  must,  After  having  drawn  up  and  received  the  déclaration  of  the 
gamishee,  forward  the  same,  without  delay,  through  the  post,  by  a 
registered  and  stamped  letter,  to  the  clerk  of  the  Commissioners* 
Oourt  where  the  cause  is  pending.  He  is  entitled  to  a  fee  of  one  dol- 
lar, payable  by  the  gamishee,  for  drawing  up,  receiving  and  forward- 
ing  the  déclaration  as  required  ;  and,  on  the  payment  of  such  fee,  he 
prépares  a  receipt  which  he  f  orwards  with  the  déclaration  of  the  gar- 
nishee. 

*'  1192c.  Such  sum  of  one  dollar  is  taxed  by  the  commissioners  or 
by  their  clerk  as  an  intégral  part  of  the  costs  of  suit,  and  the  receipt 
given  theref or  and  forwarded  to  the  clerk  of  the  Commissioners'  Court 
is  équivalent  to  a  judgment  of  such  court  in  favour  of  the  gamishee 
-against  the  plaintiff  in  the  suit,  and  may  be  ezecuted  by  seizure,  after 
the  same  delay  and  in  the  same  manner  as  any  other  judgment  of  such 

1193.  Any  miner  above  the  âge  of  fourteen  years  may 
bring  a  suit  before  a  Commissioners'  Court  for  the  recovery 
of  wages  or  salary,  in  the  same  manner  as  if  he  was  of  âge, 
Jbid.  8.  21. 

1194.  The  delay  upon  ordinary  summons  must  be  at  least 
three  clear  days  when  défendant  does  not  réside  more  than 
two  leagues  from  the  place  to  which  he  is  summoned,  with 
the  usual  addition  of  delay  when  the  distance  exceeds  two 
leagues,  according  to  article  75. 

But  if  the  summons  is  accompanied  with  an  attachment^ 
ihe  delay  must  be  at  least  fifteen  days  and  not  more  than 
forty  days.    IbicL  88.  22-27. 
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119tS.  The  wrîfc  of  summons  commands  the  défendant  to- 
pay  the  plaintiff  the  amount  demanded  or  to  appear  before 
the  court  to  answer  such  demand. 

It  must  also  contain  : 

The  names,  surnamei  résidence  and  occupation,  both  of 
the  plaintiff  and  of  the  défendant  ; 

A  summary  statement  of  the  cause  of  action  ; 

The  day  on  which  the  défendant  must  appear  ; 

The  date  of  the.  writ  ;  ^ 

The  signature  of  the  commissioner.    7  F.  c,  19,  sched.  Ifo.  1, 

1196.  Ordinary  writs  of  siunroons  may  be  served  by  any 
bailiff  of  the  Superior  Court  or  by  any  sergeant  of  militia 
residing  in  the  locality.     C.  S.  L,  C.  c.  94,  8.  28. 

1197.  If  the  summons  is  accompanied  with  an  attach- 
ment  it  can  only  be  served  by  a  bailiff.    /6id.  §  2. 

1198.  Either  party  may  evoke  the  case  to  the  [Circuitl 
Court  in  the  district  when  the  contestation  relates  : 

To  any  title  to  immoveable  property  ; 

To  any  f  ee  of  office,  or  to  any  sum  of  money  due  to  the 
Crown; 

To  any  duty,  rents,  revenue,  or  annual  rent,  payment  or 
other  matter  by  which  rights  in  future  might  be  bound. 
G.  S.  L.  a  c.  83, 8. 178  ;  c.  94,  8.  29. 

099.  The  improbation  of  any  act  or  document  produced 
before  the  court  has  the  effect  of  an  évocation  [to  the  Cir- 
cuit Court],    Ihid.  c.  94,  8.  30. 

1300.  In  the  cases  of  the  two  preceding  articles,  the 
commissioner,  or  one  of  the  commissioners,  or  the  clerk, 
must,  within  fifbeen  days,  transmit  the  record  to  the  Circuit 
Court,  together  with  a  certified  transcript  of  the  entries  în 
the  register  conceming  the  same.    Ihid,  8,  31. 

Nevertheless,  in  the  case  of  improbation,  the  record  can- 
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not  be  transmitted  unless  the  partj  alleging  the  falsity  gî^es 
sufficient  security  for  the  costs  to  be  incurred  upon  such  im- 
probation. 

1901.  [In  default  of  such  security  being  given  within  the 
delay  fixed  by  the  court  the  party  forfeits  his  right  of  évo- 
cation, and  the  Commissioners'  Court  may  proceed  to  hear 
^nd  détermine  the  case  without  regard  to  the  improbation.] 

1903.  If  the  évocation  is  allowed,  the  case  is  heaid  and 
determined  by  the  court  to  which  it  is  evoked,  as  if  it  had 
originated  therein.    Ibid.'s.  32. 

1903.  No  person  can  act  as  attorney  of  either  of  the  par- 
ties before  a  Commissioners'  Court  except  he  is  an  advocate 
or  attomey-at-law,  or  the  holder  of  a  spécial  power  of  at- 
torney, or  unless  it  is  in  the  présence  and  with  the  consent 
of  the  party. 

Bailiffs  and  sergeants  of  militia  can  in  no  case  act  as  at- 
torneys.     Ibid.  8.  18,  §  1. 

1904.  Any  person,  other  than  an  advocate  or  attomey- 
at  law,  who  acts  for  one  of  the  parties  must  do  so  gra- 
tuitously  ;  and  if  such  person  for  so  acting  receives,  either 
directly  or  indirectly,  any  fee,  émolument  or  rémunération 
whatever,  he  is  deemed  to  hâve  received  the  same  under 
false  pretences  and  may  be  punishcd  accordingly,  and  is, 
moreover,  disqualified  from  ever  acting  as  attorney  before  a 
Commissioners*  Court.    Ibid.  §  2. 

1903.  No  clerk  of  such  court  can  act  as  the  attorney  of 
■either  of  the  parties.    Ibid.  §  3. 

1906.  If  the  défendant  has  been  served  personally  and 
makes  default,  or  if  he  confesses  judgment,  or  if  the  parties 
agrée  to  it,  the  case  may  be  heard  on  the  day  of  the  return 
and  judgment  may  be  rendered. 

In  any  other  case  the  suit  must  be  postponed  to  a  subsé- 
quent day  for  trial.     Ibid.  8,  33,  §§  1-2. 
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1907.  By  consent  of  the  parties  the  case  may  be  ref erred 
io  the  décision  of  three  arbitrators,  one  of  whom  is  named 
by  each  party  and  the  third  by  the  court. 

The  court  may  also,  in  its  discrétion,  order  such  référence. 

The  arbitrators  before  acting,  must  be  swom  before  one 
of  the  commissioners  or  before  a  justice  of  the  peace,  to  fui- 
fil  their  duty  faithfully  and  impartially. 

They  may  hear  the  parties  and  their  witnesses,  who  must 
be  swom  before  a  commissioner  or  before  a  justice  of  the 
peace. 

The  décision  of  two  of  the  arbitrators  is  final,  and  must 
be  homologated  and  executed  accordingly.     Ibid,  8,  34. 

1908.  The  'cases  are  heard,  tried  and  determined  in  a* 
stunmary  manner,  without  any  written  pleadings  being 
necessary.    Ibid.  s,  7. 

1909.  Oral  testimony  is  admitted  in  ail  cases,  and  one 
witness,  even  if  related,  is  sufficient. 

But  the  bailiflF  or  sergeant  who  served  the  writ  of  sum- 
mons  cannot  be  a  witness  for  the  party  who  employed  him, 
except  as  regards  the  service  itself.  (7.  S.  L.  C.  c.  94,  8.  18,  § 
3;«.  36;  (?.  82,  «8.  14, 15, 16. 

1910.  TTpon  the  application  of  either  of  the  parties,  the 
court  may  compel  any  person  residing  within  its  jurisdic- 
tion  to  attend  as  a  witness  in  any  case,  under  a  penalty  of 
not  less  than  one  dollar,  nor  more  than  four  dollars,  for 
every  default  to  attend  as  commanded.  C,  S.  L.  C,  c.  94,  a. 
35. 

1911.  The  court,  in  rendering  judgment,  may  condemn 
the  unsuccessf  ul  party  to  the  costs  of  suit,  of  contestation, 
4ind  of  arbitration. 

But  if  the  amount  of  the  judgment  does  not  exceed  two' 
dollars,  the  court  may  reduce  the  costs  to  the  same  amount 
.as  that  for  which  judgment  is  rendered.    Ibid.  8.  38. 
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1313.  If  the  debtor  fails  to  satisfy  the  amount  of  the 
condemnation  against  him  within  eight  days,  he  may  b& 
compelled  to  do  so  by  the  seizure  and  sale  of  such  seizable 
moveables  as  he  may  hâve  within  the  district  in  which  the 
court  was  held. 

He  is  liable  to  the  costs  of  such  exécution  to  the  amount 
of  one  dollar  and  a  half. 

If  the  sale  does  not  take  place  he  is  not  bound  to  pay 
more  than  seventy-five  cents  of  costs. 

Thèse  costs  do  not  in  any  case  comprise  the  expense  of 
feeding  cattle,  if  any  hâve  been  seized. 

The  warrant  of  exécution  must  be  made  returnable  and 
be  retumed  like  the  other  warrants  mentioned  in  article^ 
1192.    Ibid.  88.  41-2. 

1313.  No  opposition  to  the  sale  of  moveables  under 
seizure  can  stay  proceedings,  unless  it  is  allowed  by  a  com- 
miasioner  and  accompanied  with  an  order  to  that  effect. 
Ibid.  8.  43. 

1314.  Oppositions  thus  allowed  are  heard  and  deter- 
mined  in  the  same  manner  as  other  cases  before  the  court. 
Ihid. 

1313.  The  clerk,  and  the  baiMs  or  sergeants  of  militia 
cannot  demand  any  other  émoluments  than  those  mentioned 
in  form  number  56  in  the  Appendix  fo  this  Code.   Ibid.  8. 40^ 
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CHAPTER  SECOND. 

OF  JUSTICES  OP  THE  PEACE  AND  OTHER  INFERIOR  CIVIL 
JURISDICTIONS. 

1916.  Justices  of  the   peace  bave  also  jurisdiction  in 

certain  civil  matters,  such  as  the  recovery  of  school  taxes, 

of  assessments  for  the  building  or  repairing  of  churcbes, 

parsonages  or  church  yards,  damages  caused  by  animais, 

and  other  matters  relating  to  agriculture,  disputes  between 

masters  and  servants  in  the.country  parts,  seamen's  wages, 

claims  of  pawners  against  pawnbrokers,  and  other  matters. 

1 

1.  A  justice  of  the  peaœ  haa  no  jurisdictioi)  onder  12  Vict.  cap.  56, 
in  cases  for  the  désertion  of  a  servant,  unless  there  is  a  contract.  Rose 
«rp.  3  L.  C.  K.  495,  S.  0. 1853. 

2.  An  attachment  after  judgment  issued  by  a  justice  of  the  peace 
and  ail  proceedings  thereon  are  absolutely  null.  Dumont  v.  Laforgty 
1  Q.  L.  R.  159,  S.  C.  1874. 

15M7.  In  certain  cities  the  Recorder's  Court  bas  also  juris- 
diction for  the  recovery  of  certain  municipal  claims,  and  in 
matters  of  dispute  between  lessors  and  lessees  and  master 
and  servant. 

1.  The  Superior  Court  has  jurisdiction  as  a  court  of  appeal  from 
jndgments  of  the  Recorder's  Court,  relating  to  taxes  imposed  by  the 
corx>oration  of  the  city  of  Québec  under  its  by-laws.  Boswell  éb  The 
Mayor  et  al  of  Québec,  U  L.  C.  R.  450,  S.  C  1864. 

1318.  The  Trinity  House  also  exercises  a  civil  jurisdiction 
in  matters  connected  with  the  shores  of  the  river  St.  Law- 
rence and  of  the  rivers  flowing  into  it,  and  also  with  regard 
to  the  wages  and  indemnities  due  to  pilots. 

1319.  The  extent  of  the  jurisdiction  of  thèse  spécial 
courts  and  the  manner  of  proceeding  before  them  are  regu- 
lated  by  the  statutes  which  croate  them  or  relate  to  them, 
and  in  certain  respects  by  the  practice  therein  foUowed. 

38 
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CHAPTER    THIRD. 

REMEDIES  AOAIN8T   THE   PROCEEDINGS    AND  JUDGMENTS   OF 
THE  ABOVE-MBNTIONED  COCJRTS. 

1990.  In  ail  cases  where  no  appeal  is  given  from  tke  in- 
ferior  courts  above-mentioned,  the  case  may  be  evoked  be- 
fore  judgment,  or  the  judgment  may  be  revised,  by  means 
of  a  writ  of  certiorari,  unless  this  remedy  also  is  taken 
away  by  law.    1  Wharton  Law  Lex.  144. 

1.  A  notice  of  application  for  a  writ  of  certiorari  giyen  within  the  six 
n^onths  foUowing  conviction  is  not  sufficient  if  the  application  itself  be 
not  made  nntil  after  the  expiration  of  snoh  six  months.  Faimer  exp, 
16  L.  0.  J.  263,  8.  C.  1872. 

2.  A  ceriù^ari  allowed  bef ore  the  expiration  of  six  months  from  the 
date  of  the  conviction  to  be  removed,  but  not  sned  ont  until  the  six 
months  had  expired,  was  quashed.  AUard  ea^,  (k  ChiUas,  2  Rev.  de  Lég. 
32,  K.  B.  1819. 

Contra  :  Evp.  Fiaet,  3  Q.  L.  R.  102,  S.  0. 1877. 

3.  Under  the  license  law  of  the  citj  of  Montréal,  the  défendant  hat 
no  right  to  a  certiarari  until  he  has  made  the  deposit  required  by  law. 
Doray  eocp,  et  Sexton,  6  R.  L.  607,  S.  0.  1874. 

4.  The  writ  of  cerUorari  does  not  Ke  from  a  conviction  pronounoed 
by  a  district  magistrate  under  the  License  Act,  even  where  the  défen- 
dant has  made  the  deposit  required  by  that  Act.  Duncan  exp.  4:  Mar- 
^  exp.  4  R.  L.  228  &  16  L.  C.  J.  188,  S.  G.  1872. 

6.  A  writ  of  eeriiorari  will  lie  to  bring  the  record  and  proceedings  of  a 
court-martial  before  the  Superior  Court,  and  the  faot  that  the  peti- 
tioner  has  a  remedy  in  trespass  is  no  bar  to  his  right  to  ask  a  reversai 
of  the  judgment  by  eertiorari;  and  a  prima  fiicie  case,  showing 
want  or  excess  of  jurisdiction,  or  that  the  court  was  illegally  oonvened 
and  irregularly  constituted,  will  be  sufficient  to  obtain  the  writ. 
Thompsm  exp,  2  Q.  h.  R.  116,  S.  C.  1876. 

6.  The  Superior  Court  at  Montréal  has  no  jurisdiction  on  a  pétition 
for  cerUorari,  to  inqnire  into  a  conviction  by  a  justice  of  the  peaoe 
in  the  district  of  Three  Hivers.  Cumming  exp.  3  L.  C.  R.  110,  S.  C. 
1862. 
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T.  Hdd,  that  a  eertiorari  would  not  lie  from  a  judgment  of  a  Com- 
miasionera  Oourt,  by  reason  of  eight  days  being  granted  the  défendant 
to  plead  when  there  was  no  penonal  servioe,  as  thia  did  not  involve  an 
•xoesa  of  jnriadiotion.     Ooodma/th  exp,  6  L.  0.  R.  476,  S.  C.  1850.  ' 

8.  But  a  cerHorari  would  lie  from  a  judgment  of  the  OommiBsionen* 
Court  on  the  ground  that  the  action  was  at  the  suit  of  a  party  atyling 
himaelf  président  of  a  committee  to  collect  the  sidary  of  the  "  Rev.  T. 
D./'  or  to  reoover  a  tax  for  the  support  of  a  missionary.  Saltry  esq>. 
6  L.  0.  R.  476,  S.  C.  1865. 

9.  A  eertiorari  will  be  granted  in  proceedings  conœming  the  illégal 
occupation  of  Indian  lands,  provided  there  be  ground  for  the  belief 
that  the  conviction  was  had  without  proof  ;  but  full  faith  and  crédit 
will  be  given  to  the  magistrate  or  offioer*s  retum  to  a  writ  of  eertiorari  ; 
and,  if  it  show  that  a  conviction  was  had  upon  the  confession  of  the 
défendant,  the  latter  will  not  be  permitted  to  go  outside  the  retum, 
and  show  by  affidavits  of  parties  présent,  that  he  made  no  confession, 
that  the  retum  is  false,  and  that  the  conviction  was  really  had  without 
proof  or  confession.  Morriton  ds  DeLorimer,  13  L.  C.  J.  295,  S.  0. 
1869.  * 

10.  A  eertiorari  will  not  lie  from  a  décision  of  a  commiisioner  ap- 
pointed  for  the  érection  of  parishes,  the  powers  granted  to,  and  ezer- 
cised  by,  them  not  being  of  a  judicial  character.  Lecowrs  exp,  3  L.  C. 
R.  123,  S,  0, 1853  ;  The  Fabrique  of  Montréal  esop.4R.L.  271,  S.  C. 
1872. 

11.  Orders  or  judgments  which  are  not  of  a  final  character  do  not 
give  rise  to  eertiorarL  The  Fabrique  of  Monireal  et  al.  exp.  4  R.  L. 
271,  S.  0. 1872. 

/ 12.  Where  the  défendant  was  convicted,  by  default,  of  selling  liquor 
without  lioanse,  and  the  delay  between  the  issue  and  retunvof  the  writ 
wasproved  to  hâve  been'insuffioient,  a  writ  of  eertiorari  would  be 
granted,  notwithstanding  that  it  was  especially  taken  away  bythe 
statute  under  which  the  conviction  was  had.  Chureh  esxp.  14  L.  C.  R. 
318,  S.  0.  1863. 

13.  Where  it  is  not  plaîn  that  the  inferior  tribunal  had  jurisdiction, 
the  Superior  Oourt  or  judge  will  grant  a  eertioroH^  notwithstanding 
that  the  right  to  it,  as  respects  such  inferior  tribunal,  has  been  ex- 
pressly  taken  away  by  statute.  Mathewe  exp.  1  Q.  L.  R  353,  S.  0. 
1875. 

14.  Although  the  right  of  eertiorari  has  been  taken  away  under  the 
Agrioultural  Act,  still  there  are  cases  in  which  the  courts  will  allow  it. 
TremlÀay  étal,  à;  Bélanger,  15  L.  C.  J.  251,  S.  0.  1871. 
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15.  Wliere  a  judgment  was  pronounced  in  open  court,  and  after- 
wardfl  ohanged  in  snch  a  manner  as  to  increase  the  amount  whidi  de- 
fendant  had  been  condemned  to  paj.  the  pat-ty  aggrieved  may  demand 
that  the  judgment  be  set  aside  by  means  of  a  writ  of  cerUarari.  Mac- 
farlane  éb  BourgaxUt,  16  L.  C.  J.  221,  S.  C.  1872. 

16.  Where  a  défendant  in  A  case  before  two  justices  of  the  peaœ 
had  been  convioted,  and,  haying  caused  a  writ  of  eertiorari  to  issue  out 
of  the  Superior  Court,  allowed  six  months  to  elapse  without  prooeeding 
with  his  rule  thereunder — MM,  on  motion  of  oo)nplainant,  that  his 
rights  under  such  rule  would  be  declared  to  hâve  lapsed,  and  the 
proceedings  be  remitted  to  the  court  below.  Boyer  exp,  2  L.  C.  J. 
188,  S.  C.  ;  Chagnon  é  Lareau  et  al  2  L.  C.  J.  189,  S.  C;  Prefonlame 
«Kp.  2  L.  C.  J.  202,  S.  C.  1868. 

1331.  The  remedy  lies,  nevertheless,  only  in  the  follow- 
ing  cases  : 

1.  When  there  is  want  or  excess  of  jurisdiction  ; 

2.  When  the  régulations  upon  which  a  complaint  is 
brought  or  the  judgment  rendered  are  null  or  of  no  effect  ; 

3.  When  the  proceedings  contain  gross  irregularities  and 
there  is  reason  to  believe  that  justice  has  not  been  or  will 
not  be  done.    Tbid. 

1.  Certiorari  will  Ue  for  excess  of  jurisdiction  and  illegality  in  the 
proceedings  of  commissioners  appointed  by  the  govemor  in  the  pro- 
vince under  31  George  III.  cap.  6,  for  the  building  and  repairing  of 
ohurches.     Bex  à  Oingras  et  al.  S.  B.  560,  K.  B.  1833. 

2.  Where  the  police  magistrate  imposed  a  fine  of  $100  for  an  assault, 
and  the  défendant  brought  certiorari — Udd,  that  the  magiptrate  had 
not  exceeded  his  jurisdiction.    Boy  exp.  5  B.  L.  462,  S.  C.  1874. 

3.  When  a  judgment  of  the  Commissioners'  Court  is  bad  in  form, 
the  Superior  Court  will  not  grant  a  writ  of  certiorari  unless  it  appear 
that  there  has  been  an  excess  of  jurisdiction.  OibeaM  exp,  3  L.  C.  B. 
111,  8.  C.  ;  Gauthier  et  al.  exp.  3  L.  0.  B.  498,  S.  C.  1863. 

4.  Certiorari  can  only  be  had  for  want  or  excess  of  jurisdiction,  and 
irregularity  and  illegality  in  the  proof  and  proceedings  in  a  cause 
before  the  commissioners,  and  the  fact  that  they  refused  to  admit 
proof  ofiered  by  the  opposants,  and  admitted  illégal  proof  on  the  other 
side  do  not  constitute  a  want  of  jurisdiction,  and  a  writ  of  certiorari 
based  on  such  grounds  must  be  dismissed.  Boucher  exp,  et  al.  y.  Des- 
auêles  etal.é  Langelier  étal.  QL.  C,  J.  333,  S.  C.  1862, 
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5.  Where  the  petitioner  asked  for  a  writ  of  certiorari  against  a  cou.- 
Tiotion  ol  a  justice  of  the  peaoe  for  selling  liqaor  without  license,  on 
the  ground  that  the  revenue  inspector  proaecuting  had  not  alleged  that 
he,  the  petitioner,  was  not  a  distiller  or  wine  merchant  ;  and  because 
ihere  were  no  other  négative  averments  than  that  the  défendant  was 
not  lioensed  as  required  by  law  ;  and  because  the  conviction  didnot 
mention  the  predse  day  on  which  the  alleged  offence  was  committed  ; 
and  because  the  judgment  ordered  that  the  défendant  be  imprisoned 
in  default  of  suffîcient  moveables  to  meet  the  fine  and  costs  ;  and 
because  the  judgment  had  ordered  an  imprisonment  of  two  months, 
-counting  from  the  day  of  incarcération — ^the  judgment  of  the  court 
below,  rejecting  the  pétition,  was  confirmed  with  costs.  Bea/uparlant 
T-,  GervaU  ei  ai.  1  R.  L.  467,  S.  C.  R. 

6.  In  the  Court  of  Qnarter  Sessions  a  défendant  makes  affîdavit  of 
liis  intention  to  remove  the  indictment  into  the  King's  Bench,  because 
it  involved  important  questions  of  law,  and  because  certain  of  the 
judges  were  personally  interested  in  the  prosecution.  Thereupon  he 
is  ordered  to  show  cause  why  an  attachment  for  contempt  against 
him  should  not  issue.  This  he  déclines  to  do,  and  rests  his  case  upon 
the  prudence  and  discrétion  of  the  court.  He  is  then  dedared  guilty 
of  two  contempts,  apprehended  and  imprisoned — Held,  that  a  certio- 
rari will  not  lie  to  remove  his  conviction.  VàUieres  de  8t  BéaZ  exp, 
S.  R.  593,  K.B.  1834. 

7.  On  a  writ  of  certioraH  to  quash  a  conviction  of  a  justice  of  the 
peace  on  a  charge  of  having  disturbed  the  public  peace  by  insulting  a 
person,  and  by  committing  an  assault  upon  him,  and  by  crying  out 
and  threatening  to  beat  him,  the  court  granted  the  motion  on  the 
ground  that  the  conviction  did  not  appear  to  1>e  warranted  by  any  law 
or  statute.     BouUcm  escp,  17  L.  0.  J.  172,  S.  C.  1872. 

8.  Where  an  order  had  been  granted  under  82  &  33  Yiot  cap.  9, 
«ec.  11,  changing  the  place  of  trial  from  Québec  to  Montréal,  and 
directing  that  ail  the  prooeedings  had  before  a  coroner  should  betrans- 
mitted  to  the  Queen's  Bench  at  Montréal,  and  such  order  for  trans- 
mission of  inquest  had  been  obeyed — Held,  that  a  writ  of  certiorari 
to  produce  the  retum  of  the  proceedings,  in  order  that  the  inquest 
may  be  qoashed  for  illegality,  is  unnecessary,  and  a  pétition  presented 
in  chambers,  praying  for  the  issue  of  such  writ,  would  not  be  granted. 
Begina  é  Brydgea,  18  L.  C.  J.  94,  Q.  B.  1874. 

1993.  The  writ  of  certiorari  can  only  be  granted  upon 
motion,  supported  by  an  affîdavit  of  the  facts  and  circum- 
stances  of  the  case. 
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19iiS.  A  previous  notice  of  the  time  and  place  at  which 
the  motion  will  be  preeented  must  be  served  upon  the  func- 
tionary  seized  of  the  case,  or  who  rendered  the  judgment, 
and  a  retum  of  such  service  is  made  as  in  any  other  case. 
a  S.  L.  C.  e.  89,  «.  2  §  2. 

1.  The  retum  of  a  notice  of  motion  for  a  writ  of  certioraH  made  by 
a  bailiff  under  his  oath  of  office  is  not  Buffioient,  but  such  a  retum  must 
be  proved  by  oath.    Adam»  exp.  10  L.  0.  J.  176,  S.  0.  1865. 

2.  A  bailiff 8  retum  of  the  notice  of  motion  for  a  writ  of  oeriiorari  ia 
suffident,  and  such  retum  need  not  be  proyen  on  oath.  Boy  exp, 
7  L.  C.  J.  109,  S.  0.  1863. 

1934.  The  service  of  such  notice  has  the  effect  of  sus- 
pending  ail  proceedings  in  the  court  below. 

193ff.  The  motion  must  be  presented  to  the  Superior 
Court  or  the  Circuit  Court,  [or  to  a  judge.]  The  opposite 
party  is  entitled  to  appear  and  make  any  oral  objections  of 
a  nature  to  prevent  the  grantîng  of  the  writ  of  certiorari. 

1396.  Writs  of  certiorari  are  in  the  name  of  the  sove- 
reign  ;  they  are  sealed  with  the  seal  of  the  court,  are  clothed 
with  the  other  formalities  required  for  other  writs,  and 
command  the  functionary  to  whom  they  are  addressed  to* 
certify  and  transmit,  within  a  fixed  delay,  ail  the  papers 
connected  with  the  case,  by  whatever  names  the  parties 
may  be  therein  designated.    2  Tidd's  Pr.  147. 

1.  On  the  hearing  of  a  writ  of  cerUorari  issued  under  12  Vict.  cap. 
41 — Eeldf  that  it  should  be  addressed  to  the  justice  of  the  peaœ  mak- 
ing  the  conviction  and  not  to  the  bailiflf  effecting  the  service  of  such 
writ,  and  if  addressed  to  the  bailiff,  will  be  set  aside.  Etgina  v.  Bar- 
beau dû  Barbeau,  1  L.  0.  B.  320,  S.  0.  1861. 

1337.  Mention  must  be  made  on  the  back  of  the  writ 
that  it  has  issued  by  order  of  the  court. 

1338.  The  writ  is  served  upon  and  left  with  the  func- 
tionary to  whom  it  is  addressed,  and  if  it  is  addressed  to  a 
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court  oomposed  of  several  functionaries,  ît  is  left  with  one 
of  them,  and  such  service  suspends  ail  proceedings  before 
them  under  pain  of  being  liable  for  contempt  of  court. 

The  retum  of  such  service  is  made  upon  a  certified  copy 
of  the  vmt.     2  Comyn's  Dig.  340. 

1.  The  original  writ  of  oertiarari,  and  not  a  oopy,  muai  be  served 
upon  the  convicting  justice  ;  and  it  is  not  neoessary  to  serve  a  copy  of 
such  writ  upon  complainant     FUiau  exp,  4  L.  C.  R.  129,  S.  0.  1854. 

2.  SMf  on  motion,  that  a  writ  of  certiorari  would  be  quashed — a 
copy  of  the  writ  having  been  served  on  the  magistrate  and  his  retum 
made  thereon.     Lahaye  exp,  6  L.  C.  B.  486,  S.  0.  1866. 

3.  The  writ  of  urtiorari  should  be  addressed  to  the  judge  and  not 
to  the  prothonotaiy  of  the  court,  and  a  writ  issued  oontrary  to  that 
rule  will  be  quashed.  Orant  v.  Lockhead,  16  L.  C.  B.  308,  &  10  L. 
0.  J.  183,  Q.  B.  1866. 

4.  A  writ  of  certiorari  addressed  to  the  superintendent  of  poUce, 
when  it  ought  to  hâve  been  addressed  to  the  judge  of  quarter  sessions, 
would  be  set  aside,  and  another  rule  would  not  be  granted  upon  mo- 
tion to  rectify  the  error  în  the  first.  Piton  é  Lemovne,  16  L.  C.  B. 
316,  S.  C.  1866. 

1999.  The  persons  to  virhom  the  vn-it  is  addressed  are 
bound  to  comply  with  it,  by  annexing  to  it  ail  the  papers 
demanded  and  certifying  their  retum  on  the  back  of  the  writ. 

1.  On  a  writ  of  certiorari,  full  credence  will  be  given  to  the  officer's 
or  magistrate's  retum  of  the  proceedings,  and  the  défendant  will  not  be 
permitted  to  go  outside  of  the  record,  and  show  by  persons  présent 
that  the  conviction  was  had  without  proof  or  confession  whatever. 
Morriêon  v.  Delorimiw,  13  L.  0.  J.  295,  S.  C.  1869. 

2.  On  a  certiorari  a  retum  of  affidavit  and  warrant  only  is  insoffl* 
dent.     Rex  v.  Desgagné,  2  Bev.  de  L^g.  32,  K.  B.  1819. 

3.  A  magistrate  haa  no  right  to  refuse  to  make  a  retum  to  a  writ  of 
cerUorari  because  the  fées  due  in  such  case  hâve  not  been  paid  to  the 
derk  of  the  peace,  but  a  rule  mai  for  contempt  will  not  issue  de  pUmo 
without  notice  to  the  magistrate.  DavÎM  «cp.  3  L.  C.  B.  60,  S.  0. 1853. 

4.  Oommisiaoners  to  whom  a  writ  of  certiorari  has  been  addressed, 
and  who  hâve  failed  to  make  a  proper  retum  within  the  proper  time, 
will  be  mulcted  in  costs.     XeroiMC  exj..  10  L.  C.  J.  193,  S.  C.  1866. 
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13S0.  If  they  fail  to  comply  with  the  writ  they  are 
Niable  to  coercive  imprisonment,  in  the  ordinaiy  manner. 

138L  If  the  opposite  party  has  not  already  appeared  and 
iîled  an  appearance  in  the  ordinary  form,  he  may  do  so  im- 
mediately  after  the  writ  is  regularly  retumed  ;  and  there- 
upon  the  case  may  be  inscribed  on  the  roU  by  either  party, 
to  be  heard  in  the  ordinary  manner.    C.  8.  L.  C.  c,  89,  s.  3. 

1.  On  an  inscription  for  he&ring  on  the  mérita  of  a  cerUoro/ri  a  mo- 
tion to  quaah  the  conviction  ia  neoeaaary.  WhUehead  exp.  é  Brunet, 
14  L.  C.  J.  267,  S.  C.  1870. 

2.  The  mérita  of  a  certiorari  may  be  heard  on  a  rôle  to  quaah,  with- 
out  an  inscription  for  hearing.  Marry  exp.  <k  Sextotij  14  L.  O.  J. 
101,  S.  0.  1869. 

3.  The  hearing  on  the  mérita  of  a  writ  of  certiorari  muât  be  had  in 
une  of  the  two  diviaiona  of  the  court  appointed  for  auch  hearing  in  or- 
dinary caaea.     Wkitehead  exp.  15  L.  C.  J.  43,  S.  0.  1870. 

4.  A  défendant  under  a  writ  of  certiorari  cannot  compel  the  plaintiff 
or  petitioner  to  proceed  under  hia  writ  by  a  mère  motion  to  that  effect, 
the  proper  courae  being  by  meana  of  a  procedeiido,  Begina  y.  Carrier, 
2  L.  C.  R.  302,  S.  C.  1852. 

5.  On  a  writ  of  certiorari  to  quaah  a  conviction  of  a  juatioe  of  the 
peace,  condemning  the  city  inapector  for  pulling  down  a  fence  erected 
by  private  individuala,  the  court  haa  not  the  power  to  inquire  into  the 
mattera  of  fact  coptained  in  the  évidence,  or  aa  to  the  amonnt  of  mal> 
ice  which  entered  into  the  act  with  which  the  accuaed  ia  charged.  Lat^ 
ier  de  Lanfret  db  Menard,  6  R.  L.  350,  S.  C.  1874. 

6.  And  on  a  aimple  inacription  on  a  writ  of  cettiorarif  without  a  mie 
to  quaah  having  been  previoualy  taken,  the  court  haa  not  the  power  to 
quaah  a  conviction.     Ib. 

1333.  AU  interlocutory  or  final  judgments  upon  writs  of 
certiorari  are  drawn  up  and  served  in  the  same  manner  as 
in  ordinary  suite.     Ibid.  8.  2. 

1SS3.  The  court  in  rendering  judgment  upon  the  writ, 
may  award  costs  in  its  discrétion.    Ihid,  6,  4. 
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1.  Wliere  a  conviotion  was  set  aside  on  certiorari — HM,  that  the 
coBtB  were  at  the  diBcretion  of  the  court  Léonard  eâçp.  1  L.  C.  J.  255, 
S.  C.  1^7. 

2.  And  a  motion  for  a  writ  of  certiorari  against  a  conviotion  of  a 
justice  of  the  peace  would  be  rejected  with  costs,  notwithstanding 
that  the  magistrates  alone  appeared  by  an  advocate.  Beauparlant 
V.  Oervais  et  al.  1  R.  L.  467,  S.  C.  R.  1865. 

3.  On  a  motion  to  compel  a  magistrate  to  retum  the  original  papers 
in  a  case  under  certiorari,  the  motion  will  be  granted,  but  without 
oosts,  against  the  magistrate.  Demers  exp,  7  L.  C.  R.  428,  S.C.  1857. 

Overruling  Terrien  exp.  7,  L.  C.  R.  429. 

1334.  No  appeal  lies  from  the  judgment  on  the  appli- 
cation for  the  writ,  or  from  the  judgment  upon  the  writ 
itself  ;  nor  are  such  judgments  subject  to  revîew.  Ibid.  8.  6  ; 
c.  88,  8. 17. 

1.  There  is  a  right  of  re vision  of  judgments  rendered  on  the  de- 
mand  or  motion  for  a  writ  of  certiorari,  and  on  that  revision,  the  judg- 
ment refusing  the  writ,  being  held  good,  will  be  confirmed  with  costs. 
Beauparlant  exp.  10  L.  G.  J.  102,  S.  0  1865. 

2.  But  hdd,  later,  that  there  is  no  right  of  revision  of  a  judgment 
rendered  on  an  application  for  a  writ  of  cerHorari.  8pelma/n  exp.  10 
L.  C.  J.  81  &  1  L.  0.  L.  J.  115,  S.  C.  R.  1866. 

1333.  The  procédure  regulated  by  this  chapter  applies 
also  to  ail  other  cases  in  which  the  writ  of  certiorari  will 
lie,  and  against  any  other  court  not  mentioned  in  this  book; 
but  it  does  not  apply  with  respect  to  the  court  of  Vice- 
Admiralty,  over  which  the  Superior  Court,  as  well  as  the 
Circuit  Court,  has  no  control. 
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PART  THIRD. 

NON-OONTENTIOUS    PROOEEDIN.GS 


39  Vict.  0.  33  (Que,)  : 

24.  Notariés  may  prépare  the  non-oontentioiu  prooeedingB  specified 
in  the  third  part  of  the  Gode  of  Civil  Procédure,  and  snbmit  the  aame 
to  the  judge  or  to  the  prothonotary  ;  and  may  espeoially  sign,  in  the 
name  of  the  appUcants,  without  any  spécial  power,  requests  or  péti- 
tions for  the  snmmoning  of  a  family  council,  in  relation  to  tutor- 
ships,  curatorships,  sale  or  aliénation  of  the  properiy  of  minors.  inter- 
dioted  penons,  partition  in  Ucitation,  homologation  en  jugUee,  the  affix- 
ing  and  the  removal  of  seals,  as  also  ail  other  pétitions,  or  proceedings 
in  which  the  action  of  the  judicial  aathority,  or  of  any  other  public 
aathority  whatever,  is  to  be  asked  for. 


TITLE    FIRST. 

OF  REGISTERS  AND  THEIR  AUTHENTICATION. 


CHAPTER   FIRST. 

OF  REGISTERS  OF  aVIL  STATUS. 

1936.  Ail  registers  intended  to  record  births,  marrîages 
and  deaths,  or  religious  profession,  must  before  being  used, 
be  numbered  upon  the  first  and  every  subséquent  leaf,  with 
the  number  of  such  leaf  written  in  words,  at  full  length, 
and  be  sealed  with  the  seal  of  the  Superior  Court,  by  affix- 
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ing  the  same  upon  the  two  extremities  of  a  ribbon,  or  other 
such  fastening,  passing  through  ail  the  leaves  of  such  regis- 
ters  and  secured  inside  of  the  cover  thereof  ;  and  upon  the- 
first  leaf  must  be  written  an  attestation  under  the  signature 
of  a  judge  or  the  prothonotary  of  the  Superior  Court  of  the- 
district,  or  of  the  clerk  of  the  Circuit  Court  of  the  countjr 
which  comprises  the  Roman  Catholic  parish,  Protestant 
Church  or  religions  congrégation  or  society  authorized  to 
keep  such  registers  and  for  which  they  are  to  serve,  and  to 
which  they  belong,  specifying  the  number  of  leaves  con- 
tained  in  the  register,  the  purpose  for  which  it  is  intend^> 
and  the  date  of  such  attestation. 

Such  certificate  cannot,  however,  be  given  until  the  for- 
maUties  prescribed  by  spécial  acts  with  regard  to  «certain 
religions  congrégations  bave  been  fulfilled.  C.  8,  L.  C.  c^ 
20,  «.  2  ;  26  F.  c.  16,  «.  1.  C.  C,  Actes  de  PEtat  CivU,  AH.  3. 

32  Vict  a  26(Qite,): 

An  Act  respecting  the  Auihentioation  and  Custody  of  Registers  of 
Ciyil  Status. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Législature 
of  Québec,  enacts  as  follows  : 

1.  Article  1236  of  the  Code  of  Civil  Procédure  is  hereby  amended  by 
inserting  after  the  words,  '*  the  seal  of  the  Superior  Court,*'  the  words,. 
"  or  the  seal  of  the  Circuit  Court" 

2.  Artide  46  of  the  Ciyil  Code  is  amended,  by  striking  out  the  words,. 
'^  or  to  the  derk  of  the  Circuit  Court,  instead  of  the  prothonotary,  in  the 
case  specified  in  the  Statute  26  Yict.  c.  16/'  in  the  said  article,  and  sub- 
Btituting  therefor  the  words,  "  or  to  a  clerk  of  the  Circuit  Court  in  the 
county." 

3.  Article  47  of  the  Civil  Code  is  amended  so  as  to  read  as  follows  : 
'•'  Within  the  first  six  weeks  of  each  year,  the  person  who  kept  the 

said  registers,  or  who  has  charge  thereof,  deposits  in  the  prothonotary's 
office  of  the  Superior  Court  of  his  district,  one  of  the  said  duplicates, 
the  delivery  of  which  is  acknowledged  by  a  reoeipt  which  the  said  pro* 
thonotary  is  bound  to  give,  free  of  charge." 

4.  Article  48  of  thé  Civil  Code  is  amended,  by  striking  ont  the  woida 
"  or  clerk/'  in  the  said  artide. 


Digitized  by 


Google 


-604         REGISTERS  OF  CIVIL  STATUS,  ARTS.  1236-1239. 

5.  Within  three  months  after  the  passing  of  thia  Act,  ail  derks  of  the 
Oirouit  Court  in  any  oounty  shall  deliver  to  the  prothoAotary  of  the 
Superior  Court  of  the  district  in  which  auch  oounty  is  situate,  ail  re- 
gisters  of  civil  status  then  in  their  possession. 

6.  Together  with  the  copy  of  the  portions  of  the  Civil  Code  required, 
by  article  1237  of  the  Code  of  Civil  Procédure,  to  be  attached  to  the 
duplicate  register  mentioned  in  the  said  article,  a  oopy  of  this  Act  shall 
likewÎBe  be  attached. 

7.  AU  regiaters  which,  since  the  cominginto  force  of  the  Code  of  Civi 
Procédure,  hâve  been  authenticated  by  any  derk  of  the  Circuit  Court 
and  sealed  with  the  seal  of  the  said  court,  shall  be  held  to  hâve  been 
and  to  be,  as  legally  authenticated  as  if  article  1 236  of  the  said  Code  of 
Civil  Procédure  had  originally  been  enacted  as  amended  by  section  one 
•of  this  Act. 

1987.  The  duplicate  register  which  is  to  remain  in  the 
liands  of  the  priest,  minister,  or  person  doing  the  parochial 
-or  clérical  duty  of  each  Roman  Catholic  parish  church,  Pro- 
testant, or  religions  congrégation,  must  be  bound  in  a  siib- 
«tantial  and  durable  manner. 

[A  copy  of  the  title  Of  Acte  of  Civil  Statua,  in  the  Cîvil 
Code,  and  of  the  firat,  second  and  third  chapters  of  the  title 
Of  Marriage  in  the  same  code,  must  be  attached  to  such 
duplicate.]     G.  S,  L.  C.  c.  20,  s.  1,  §  3. 

Vide  32  F.  c.  26,  sa.  6,  7,  under  preceding  article. 

1988.  Curés,  church wardens  oî  fabriques,  and  other  such 
ttdministrators,  in  places  where  baptisms,  marriages  and 
deaths  hâve  taken  place,  and  also  the  superior  of  communi- 
ties  in  which  vows  of  religions  profession  hâve  been  made, 
are  respectively  bound  to  f  ulfil  the  requirements  of  the  law 
with  regard  to  the  registers  of  acts  of  civil  status,  and  may 
be  compelled  to  do  so  by  such  means  and  under  such  pains, 
ponalties  or  damages  as  the  law  allows. 

1989.  Any  person  who  desires  to  hâve  any  register  rec- 
tified  must  présent  to  the  court  a  pétition  for  that  purpose, 
statiug  the  error  or  omission  of  which  he  complains,  and 
praying  that  the  register  may  be  rectified  accordingly. 


Digitized  by 


Google 


REGISTERS  OF  REGISTRY  OFFICES,  AHTS.  1289-1242.      605 

The  pétition  must  be  served  upon  the  depositary  of  such 
r^ter.     C.  P.  (7.  855. 

1340.  The  court  may  also  order  any  person  to  be  called 
in  whom  it  deems  interested  in  the  application.  (7.  P.  C. 
856. 

Such  person  is  thereupon  summoned  in  the  ordinary 
manner. 

1341.  Any  judgment  ordering  a  rectification  must  con- 
tain  an  order  for  the  inscription  of  such  judgment  upon  the 
two  registers,  and  no  copy  of  the  act  rectified  can  thereafter 
be  delivered  without  the  corrections  thus  ordered  to  be 
made,     C.  P.  C.  857. 


CHAPTER  SECOND. 

BEGISTERS  OF  REGISTRY  OFFICES. 

1S49.  Every  register  of  which  the  law  requires  the 
authentication,  must,  before  any  entry  is  made  therein,  be 
authenticated  by  an  attestation,  written  on  the  first  page 
and  signed  by  the  prothonotary  of  the  Superior  Court  of 
the  district  in  which  the  register  is  to  be  used  ;  and  such 
attestation  must  mention  the  purpose  for  which  such  regis- 
ter is  intended,  the  number  of  leaves  contained  therein,  and 
the  date  of  the  attestation.  Each  leaf  musi  be  numbered  in 
words,  written  at  full  length,  and  the  prothonotary  must 
Write  thereon  the  initial  letters  of  his  name.  C7.  8,  L.  Cl 
c.  37,  s,  59. 
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CHAPTER   THIRD. 

BEQISTERS  OF  SHEBIFFS  ANO  OOBONEBS. 

134S.  The  sheriff  and  the  coroner  of  each  district  must 
keep  a  duplicate  register  for  transcribiDg  and  registering 
therein  ail  deeds  or  acts  of  sale  made  by  them  of  real  pro- 
perty  in  their  officiai  capacity,  and  when  such  register  is 
filled  one  of  the  duplicates  thereof  must  be  deposited  by 
such  sheriff  or  coroner  iû  the  office  of  the  prothonotary  of 
the  Superior  Court  for  the  district.    Ibid.  c.  92,  a.  11. 

1344.  Such  registers  must  be  authenticated  in  the  same 
manner  as  those  of  the  registry  offices  menticmed  in  article 
1242.    /6id.§2. 


TITLE    SECOND. 

OF  INSPECTION  OF  DOCUMENTS. 

134tS.  Notariés  are  bound,  upon  payment  of  their  lawful 
fées  and  dues,  and  without  any  judge's  order,  to  give  com- 
munication or  copies  of  or  extracts  from  any  âct  or  docu- 
ment f  orming  part  of  their  officiai  recorâs,  to  the  parties  or 
tx)  their  heirs  or  légal  représentatives.  1  Couchot,  84  ;  3 
BriUon,  606;  Ord,  1535,  art.  12;  1  Pig,  64;  C.  P.  C.  839; 
sed  vide  Bioche  t.  4,  p.  398,  No.  55. 

1346.  They  are  not  bound  to  give  such  communication, 
copies  or  extracts  to  other  parties  without  an  order  from  a 
judge  [unless  it  is  of  such  nature  that  it  should  be  regis- 
tered].    Cou.  lac.  cU.,  1  Pig.  49. 
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1947.  If  the  Dotary  refuses  to  give  sucb  communication, 
copies  or  extracts,  as  required,  the  person  demanding  the 
same  may,  by  pétition  duly  served  upon  such  notary,  apply 
to  a  judge  for  an  order  for  inspection,  which  is  granted  upon 
proof  of  his  right  or  his  interest.  1  Pig.  49,  64;  1  Lacomhey 
129;  C.  P.  a  839.  841. 

1948.  If  communication  only  be  demanded,  the  order 
fixes  the  day  and  hour  when  communication  of  the  act  must 
be  given. 

If  a  copy  or  extract  be  demanded,  the  order  fixes  the  time 
at  which  it  must  be  fumîshed.     1  Pig,  51. 

1949.  The  service  of  the  order  of  the  judge  upon  the 
notary  must  give  a  sufficient  delay  for  a  compliance  with 
such  order.    Tbid, 

1390.  The  copy  or  extract  must  be  certified  to  hâve 
been  delivered  in  compliance  with  the  order  ;  and  the  no- 
tary mentions  the  fact  at  the  foot  of  the  copy  of  the  order 
that  was  left  with  him.    Ihid.  47,  52,  53  ;  C.  P.  C,  842. 

1391.  If  the  notary  fails  to  comply  with  the  order  of  the 
judge,  he  is  liable  for  ail  conséquent  damages,  and  to  coer- 
cive  imprisonment.    Ibid.  45. 

1393.  When  the  original  of  any  authentic  act  or  a  pub- 
lic r^ister  has  been  lost,  destroyed  or  carried  away ,  and  any 
authentic  copy  or  extract  thereof  exists,  the  holder  of  such 
copy  or  extract  may  apply  to  the  court  or  judge  for  leave  to 
deposit  the  same  with  such  public  officer  as  the  court  or  judge 
will  name,  to  be  there  used  and  considered  as  an  original, 
ihe  copies  of  which  will  be  deemed  authentic,    Ibid.  54. 

1398.  [A  similar  application  may  be  made  by  any  party 
to  a  deed,  in  order  to  oblige  any  other  party  to  the  same, 
who  is  in  possession  of  an  authentic  copy  thereof,  to  deposit 
such  copy  for  the  same  purpose,  and  such  other  party  is 
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bound  to  comply  with  the  order  of  the  court  or  judge  in  that 
behalf ,  under  pain  of  ail  damages.  The  whole,  nevertheless, 
ai  the  cost  and  expenses  of  the  party  requiring  such  deposit, 
who  is  obliged  to  furnish  him  with  a  copy  of  the  deed  and 
to  iodemnify  him  for  ail  travelling  and  other  expenses.] 

13ff4.  The  pétition  must  be  served  upon  ail  other  inter- 
ested  parties  mentioned  in  the  act. 

13SS.  Upon  satisfactory  proof,  the  court  or  judge  orders 
the  document  produçed  to  be  deposited  in  the  prothonotary  s 
or  notary's  office  or  other  public  office  in  which  the  original 
was  ;  or  if  it  is  a  notarial  act,  f  orming  part  of  the  records  of 
a  notary  who  is  dead  or  has  ceased  to  practise,  then  in  the 
prothonotary's  office  in  which  the  records  of  such  notary 
are  deposited  ;  and  every  regular  copy  of  the  document  thus 
deposited  avails  for  proof  in  the  same  manner  as  if  such 
document  was  the  original. 


TITLE   THIRD. 

OF  FAMILY  COUNCILS. 


1396.  Whenever  application  is  made  to  provide  minors, 
interdicted  persons,  absentées  or  substitutes,  with  tutors  or 
tutors  ad  hoc,  or  curators,  or  to  authorize  such  tutors  or 
curators  to  do  some  particular  act,  or  for  leave  to  alienate 
immoveables  belonging  topersons  who  hâve  not  the  f  ree  exer- 
cise of  their  rights,  or  for  the  émancipation  of  minors,  the 
judge  or  the  court  cannot  act  without  previously  takingthe 
advice  of  a  family  counciL    2  Pig.  6. 

1997.  Family  councils  are  convened  and  composed  in  the 
manner  provided  in  the  ninth  title  of  the  first]  book  of  the 
Civil  Code.  ^ 
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1358.  Any  person  demanding  the  convocation  of  a  f  amily 
council  must  show  that  he  has  used  due  diligence  to  sum- 
mon  the  nearest  relatives  residing  in  the  district,  and  the 
delay  for  such  notice  is  one  intermediate  day,  when  they 
réside  at  a  distance  less  than  five  leagues  from  the  place 
where  the  fiamily  council  is  to  meet,  with  the  usual  addi- 
tional  when  the  distance  exceeds  five  leagues,  according  to 
article  75.     2  Pig.  302. 

1359.  The  relations  and  friends  must  be  swom  before. 
giving  their  advice  upon  the  matters  submitted  to  them. 
(7.  flf.  L.  a  c.  48,  8.  1,  §  3. 

1360.  The  minutes  of  the  advice  given  by  the  relations 
and  friends  must  be  signed  by  them,  or  must  mention  the 
reasons  which  prevent  them  from  signing. 

1361.  The  Superior  Court  and  the  Circuit  Court,  and 
any  judge  of  the  Superior  Court  at  any  place  where  sittings 
of  either  of  the  said  courts  are  held  and  either  in  or  out 
of  term,*  lîke  jurisdiction  in  and  may  décide  ail  matters  in 
which  the  advice  of  a  family  council  is  required,  and  the 
proceedings  in  such  cases  must  remain  among  the  records  of 
the  court  in  which  the  application  was  made.  C,  8.  L,  C.  c. 
78,  88,  3,  23. 

35  Vîct.  0.  6  (Que.)  : 

32.  Ever  sinoe  the  ooming  into  force  of  the  Code  of  Oiyil  Procédure, 
aDy  judge  of  the  Superior  Court  has  had  and  hereafter  shall  continue 
to  hâve  the  jurisdiction  and  power  mentioned  in  article  1261  of  the  said 
code,  at  any  phice  where  the  Circuit  Court  is  held,  and  either  in  or 
out  of  teruLt 

1.  A  judge  in  the  district  of  Montréal  has  no  jurisdiction  to  take^ 
cognizance  of  an  advice  of  relations  taken  in  the  district  of  Iberville, 
for  the  élection  of  a  tutor  and  sub-tutor  to  minors  whose  domicile  is  at 
Montréal.     Gauthier-  etep,  17  L.  C.  J.  17,  S.  C.  1873. 

*  Haye  (?).  fBut  see  the  French  version  of  the  statute. 

39 


Digitized  by 


Google 


610     TUTORSHIPS  AND  CURATORSHIPS,  ARTS.  1262-1266. 


TITLE  FOURTH. 

OF  TUTORSHIPS  AND  CURATORSHIPS. 

1363.  The  proceedings  to  be  taken  for  the  appointment 
of  tutors  to  minora  and  of  curators  to  interdicted  persons, 
emancipated  minors  and  absentées,  are  explained  in  the  dif- 
férent titles  of  t'he  Civil  Code  which  treat  of  such  matters 
respectively.  C.  C.  liv.  1,  tit  9,  arts.  4,  21,  74,  75;  tU,  10, 
a/rt8.  4-10, 14-17  ;  tit,  11,  oHs.  24,  25,  250. 

1363.  The  proceedings  to  be  taken  for  the  appointment 
of  curators  to  successions  that  are  vacant  or  accepted  under 
benefit  of  inventory,  or  to  property  judicially  abandoned  by 
insolvent  debtors,  are  regulated  under  the  respective  titles  in 
this  code  conceming  such  matters. 

1364.  The  proceedings  for  the  appointment  of  curators 
to  the  property  of  corix)rations  that  hâve  been  dissolved  or 
declared  illégal,  are  regulated  in  the  Civil  Code,  under  the 
tile  Of  Corporations,  and  in  the  eighth  chapter  of  the  second 
book  of  the  second  part  of  this  code. 

tfi^S,  The  proceedings  for  the  appointment  of  curators  to 
substitutions  are  the  same  as  those  for  the  appointment  of 
tutors  to  minors.     2  Pig.  213. 

1366.  Every  curator  is  bound,  before  acting  as  such,  to 
make  oath  that  he  wiU  well  and  truly  perfonn.the  duties 
devolving  upon  him.    Ibid.  8.  10. 
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TILTE   FIFTH. 

OF  THE   SALE   OF   IMMOVEABLES    BELONGING  TO    MINOBS  OB 
OTHEB  DISQUALIFIED   PEBSONS. 

1967  No  voluntary  aliénation  of  immoveable  properfcy, 
or  of  shares  or  stock  in  manuf acturing  or  financial  associa- 
tions, belonging  to  minors  or  interdicted  persons  can  be  made 
without  the  order  and  permission  of  the  court  or  of  a  judge. 
C,  C,  Tutorships  cmd  Minority,  56,  57. 

1968.  In  addition  to  the  formalities  prescribed  by  the 
Civil  Code,  such  aliénation  cannot  take  place  unless,  before 
taking  the  advice  of  a  family  council,  the  immoveable  has 
been  inspected  by  two  experts,  one  of  whom  was  named  by 
the  tutor  and  the  other  by  the  subrogate-tutor  ;  and  such 
experts  must  not  be  related  either  to  the  parties  or  to  the 
persons  acting  for  them. 

1969.  The  nomination  of  experts  may  be  made  under 
the  sanction  of  the  judge  or  of  the  notary  before  whom  the 
application  ia  made  to  hâve  a  family  council  convened.  Ibid. 


FoBM  No.  «9. 
In  connection  with  article  1269. 

On  the  day  of  in  the  year  one  thousand  eight 

hundred  and  ,  at  o'clock  in  the  noon, 

before  the  undersigned  public  notariés  for  Lower  Canada, 
residing  in  the  district  of  came  and  appeared  A, 

residing  of  the  one  part,  and  B,  residing  of 
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the  other  part,  who  hâve  appointed,  that  is  to  say,  the  said 
A  the  person  of  and  the  said 

B  that  of  as  experts,  for  the  purpose 

of  proceeding  to  the  inspection  of  the  real  estate  belonging 
to  described  in  the  déclaration  made  by  the 

said  by  Act  before  ,  notary 

{pT  one  of  the  'imdersigned  notariés),  to  ascertain  the  value 
thereof  (and  if  the  sale  is  dema/nded  an  accovmt  of  i/ndi- 
visiinl/ity)  and  whether  or  not  it  caa  advantageously  be 
divîded. 


FoRM  No.  58. 
In  connection  with  article  1269. 

On  the  day  of  in  the  year  one  thou- 

sand  eight  hundred  and  at  o'clock  in 

the  noon,  before  me,  the  undersigned  notary  pub- 

lic for  Lower  Canada,  residing  in  the  district  ,     ,  came 

and  appeared  ,  who  aflSrms  that,  in  conformity 

with  the  déclaration  made  by  Act  before  ,  notary, 

bearing  date  the  ,  for  the  purpose  of  obtaining 

authority  to  sell,  for  the  reasons  therein  set  forth,  the  real 
estate  belonging  to  ,  therein  designated 

and  described  as  follows,  to  wit  :  (hère  describe  the  real  es- 
taU)  he  did  for  the  said  purpose  cause  to  be  summoned  be- 
fore. us,  to  wit  :  in  default  of 
relations,  requiring  us,  they  being  présent, 
to  receive  their  advice  as  to  the  contents  of  the  Act  of  Dé- 
claration aforesaid,  and  the  parties  above  named  having  ap- 
peared, we  hâve  caused  to  be  read  the  said  Act  of  Déclara- 
tion, the  report  of  the  experts  made  before  ,  notary, 
and  his  colleague,  and  hâve  taken  and  received  f rom  them 
the  necessary  oath,  and  such  oath  having  been  made,  they 
hâve  ail  unanimously  declared  that  they  are  of  opinion  that 

{Should  ihere  be  a  division  ofopimon,  TnerUion  the  same, 
amd  give  the  reasons  therefor,) 
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1370.  The  experts,  after  being  swom  before  the  judge, 
prothonotary,  derk  or  notary,  must  ascertain  the  condition 
and  value  of  each  immoveable,  and  the  truth  of  the  other 
cîrcumstances  on  account  of  which  the  sale  is  demanded,  and 
make  their  report  by  a  notarial  act,  delivered  in  original 
form.    HncL  §  2. 


FoRM  No.  S4L. 

In  connection  with  article  1270. 

I,  and  I,  ,  do  make  oath  and 

flwear  that  I  wiU  fedthfuUy  proceed  to  the  performance  of 
what  is  reqnired  of  me  by  the  act  of  my  appointment,  exe- 
cuted  before  ,  notary,  on 

the  and  that  I  will  make  a  true  report  of 

my  opinion  on  the  whole  matter,  without  favour  or  par- 
tiality  for  any  of  the  parties  înterested  in  the  matter  in 
question.    So  help  me  God. 

Swom  before  me,  the  undersigned  notary. 


Form  No.  SiS. 

In  connection  with  Article  1270. 

On  the  day  of  in  the  year  one  thousand 

eight  hundred  and  at  o'dock  in  the 

noon,  before  me  the  undersigned  Public  Notary  for 
Lower  Canada,  residing  in  the  District  of 
came  and  appeared  the  experts  appointed  by  the 

act  above  executed  by  the  undersigned  Notariés,  on 
who  déclare  that  having  previously  made  oath  as  appears  by 
the  certificate  hereunto  annexed,they  proceeded  on  the 
day  of  to  the  inspection  of  the  real  estate, 
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appurtenances  and  dependencies  mentîoned  and  described  in 
the  déclaration  of  received  by  , 

Notaiy,  the  ,  and  after  due  examination  and 

obtaining  every  information  necessary  forthepurposes  men- 
tioned  in  the  said  Act  of  appointment,  they  value  and  esti- 
mate  the  said  real  estate  {if  ihere  be  several 

immoveoMeSy  they  should  be  val/ued  aepcurately)  y  eaid  further, 
{if  the  sale  ia  mode  on  dccovmt  of  indivisîbilÂty)  they  déclare 
thàt  it  cannot  advantageously  be  divided. 

The  said  experts  further  dedare  that  they  are  not  related 
to  the  parties  interested  in  the  matter  in  question,  nor  to 
their  légal  représentatives. 

Whereof  act  in  original  form  is  delivered  at 


1971.  If  the  experts  cannot  agrée  each  must  report  his 
respective  opinion,  giving  the  reasons  upon  which  such 
opinion  is  based. 

1379.  The  report  is  submitted  to  the  family  council,  to- 
gether  with  the  application  to  be  authorized.   Ihid.  «.  1,  §  3, 

8.2. 


Form  No.  96. 

In  connection  with  article  1272. 

Lower  Canada,         \ 
District  of  j 

To  the  Honourable  the  Judge  {or  Judges)  of  the  Superior 
Court  at  &c.,  &c. 

A.  {dddiMon  and  place  of  résidence)  humbly  représenta 
that  he  has  caused  the  relations  and  friends  of  to 

be  consulted  by  ,  Notary,  at  on  the 
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day  of  ,  and  bas  caused  to  be  ftJfilled  ail  tha 

proceedings  by  law  reqniied  to  be  had  in  order  to 
and  submitted  for  your  approval.    Ând  he  therefore  prays 
that  your  honours  will  take  thèse  proceedings  into  considér- 
ation and  homologate  them,  if  they  ought  to  be  so  homolo- 
gated,  and  you  will  do  justice. 

At  the         '  one  thousand  eight  bundred 


1378.  [If  the  matter  relates  to  the  investmentof  moneys, 
or  to  shares  or  stock  in  manufacturing  or  financial  associa- 
tions, the  value  thereof  must  be  ascertained.] 

1974.  The  judge,  if  he  authorizes  the  sale,  must  fix  an 
upset  price  for  each  immoveable,  share  or  stock,  and,  inde- 
pendently  of  the  other  conditions  imposed  upon  the  sale, 
such  upset  price  cannot  be  less  than  the  value  ascertained  by 
the  experts.     2  Pig.  186. 

197tS.  If  the  judge  refuses  to  authorize  the  sale,  the  rea- 
sons  for  such  refusai  must  be  given  in  writing,  and  form 
part  of  the  record. 

1976.  The  place  and  time  of  the  sale  must  be  published 
on  three  consécutive  Sundays,  at  the  door  of  the  parish 
church  of  the  place  where  the  immoveables  are  situated  ;  or, 
if  there  is  no  church,  at  the  most  public  place  in  the  locality  ; 
and  notice  thereof  must  be  posted  up  immediately  after  the 
first  publication,  and  such  notice  must  contain  a  description 
of  the  immoveables.    2  Pig.  106-7-8. 

1977.  [If  no  higher  price  is  offered  than  the  upset  price, 
the  person  applying  for  the  sale  may  proceed  to  eflfect  a  pri- 
vate  sale  ;  but  he  can  only  do  so  withîn  the  four  months 
which  foUow  the  authorization,  and  for  a  sum  not  less  than 
the  upset  price.] 
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1378.  In  the  case  of  a  voluntary  licitation  of  an  immove- 
able,  held  undividedly  between  a  tutor  and  hîs  pupil,  and 
which  cannot  be  advaniageously  divided,  proceedings  are 
had  in  the  manner  above  mentioned,  and  no  purchase  of  it 
by  the  tutor  is  valid  nnless  the  minor  îs  represented  at  the 
sale  by  a  tutor  a(î  hoc. 

35  Vict.  0.  7  (Que.)  : 

Whereas  the  formalities  prescribed  for  the  judidal  sale  of  immoye- 
able  property  belonging  to  minora,  and  others  incapable  of  aoting  for 
thernselyes,  haye  been  establiahed  solelyfor  the  protection  of  the  latter  ; 
and  whereas,  in  the  case  of  the  sale  of  immoyeables  of  small  value,  the 
prioe  thereof  is  freqnently  absorbed,  to  the  détriment  of  minors  and 
their  creditors,  by  the  observance  of  the  formalities  required  for  the 
sale  of  such  immoveables  :  Therefore,  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Législature  of  Québec,  enacts  as  follows  : 

1.  Articles  298  and  299  of  the  Civil  Code,  and  the  fifth  title  of  the 
third  part  of  the  Code  of  Civil  Procédure,  shall  not  apply  to  the  sale 
of  immoveable  property,  the  real  value  of  which  doee  not  exceed  the 
sum  of  four  hundred  dollars  ;  the  sale  of  such  immoveables  may  take 
place  in  the  manner  set  forth  in  the  following  section. 

2.  Whenever  the  real  value  of  the  totality  of  the  immoveable  or  im- 
moveables, belonging  to  minors  or  others  incapable  of  acting  for  them- 
selves,  does  not  exceed  the  sum  of  four  hundred  dollars,  a  judge  of  the 
Superior  Court  may,  upon  pétition  presented  to  him  to  that  efTect  by 
the  tutor  and  subrogate  tutor  of  such  minors,  or  by  the  curator  of 
such  persons  as  are  incapable  of  acting  for  themselves,  after  making 
summary  enquiry  as  to  the  value  of  the  said  immoveables,  order  the 
sale  thereof  by  public  auction,  at  the  priées  and  upon  the  conditions 
which  he  may  deem  just  and  reasonable  to  fix,  in  the  interest  of  suoh 
minors  or  persons  incapable  of  acting  for  themselves. 

3.  The  judge  shall  hâve  power  to  issue,  under  his  hand,  an  order  to 
oompel  the  appearance  bef ore  him,  without  costs,  of  any  person  whom 
he  shall  deem  qualified  to  afiford  him  the  information  necessaiy  to  dé- 
termine the  value  of  the  said  immoveables,  and  any  such  person  refusing 
to  comply  with  such  order,  shall  beguilty  of  a  contempt  of  court 

4.  Notice  of  the  place,  day  and  hour  of  such  sale  shall  be  given 
twice  in  fifteen  days  in  the  Que&ec  Officiai  Chzette,  and  in  two  newspa- 
pers  indicated  by  the  Judge,  one  of  which  shall  be  published  in  the 
French  and  the  other  in  the  English  language  in  the  district  in  which 


Digitized  by 


Google 


IICMOVEABLES  OF  MINOBS,  £TC.,  ABT.  1278.  617 

the  immoveables  are  aituated,  and  in  the^venfc  of  there  beingno  newa- 
papers  pnbliflhed  in  suoh  district,  then  anch  notice  ahall  be  given  in 
the  newapapers  of  the  nearest  district. 

6.  The  Jndge  may,  when  he  ahall  deem  it  adviaable,  dispense  the 
petitionera  from  the  necesaity  of  publishing  the  notices  mentioned  in 
the  preceding  section,  and  authorize  them  to  proceed  to  the  sale,  by 
consent,  of  the  said  immoveables,  to  any  person  paying  the  price  fixed 
by  such  Judge. 

36  Vict.  c.  17  (Q%t€)  : 

l.  The  Act  of  this  Province,  35th  Victoria,  chapter  7,  shall  hereafter 
be  read  and  interpreted  as  if  each  of  the  terms  ''immoveable'^  and  ^'  im- 
moveables" and  "  immoveable  property^'  induded,  and  they  shall  here- 
after be  held  to  indnde  any  capital  sums  belonging  to  minora  or  other 
persons  incapable  of  acting  for  themselves,  and  ail  shares  and  intereats 
of  minora  or  other  peraons  so  incapable,  in  any  financial,  commercial, 
or  mannfaotnnng  joint-stock  company. 

36  Vict.  c.  18  (Que.)  : 

1.  The  Act  of  this  Province,  35th  Victoria,  chapter  7,  shall  in  future 
read  and  be  interpreted  as  if  each  of  the  terms  ''  immoveable,"  *'  im- 
moveables," and  ''immoveable  property"  comprehended,  and  they 
shall  be  deemed  to  comprehend,  ail  immoveable  rights  whatsoever  be- 
longing to  minora. 
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TITLE  SIXTH. 

PROCEEDINGS  RELATING  TO  SUCCESSIONS. 


CHAPTER   FIRST. 

OF  SEALS. 


SECTION    I. 
OF  THE  AFFIXING  OF  SEALS. 

WT9.  Secds  can  be  affixed  on  tke  property  of  a  succes- 
sion so  long  only  as  an  inventory  thereof  bas  not  been  made. 
2  Pig,  270-1. 

1980.  Whenever  seals  are  required  to  be  affixed,  a  com- 
missioner  is  named  for  that  purpose  by  a  judge  of  the  Su- 
perior  Court  in  the  district,  upon  the  application  of  any 
party  interested.  1  Fig,  439,  440  ;  2  Pig.  271  ;  0.  8,  L,  C. 
c.  78,«.  23;  CP,  0.907-912. 

1981.  The  affixing  of  seals  may  be  demanded  : 

1.  By  ail  those  who  lay  claim  to  the  succession  of  the 
deceased,  or  to  a  community  dissolved  by  the  death  of  one 
of  the  consorts  ; 

2.  By  the  creditors  ; 

3.  By  the  testamentary  executor  ; 

4.  By  the  Crown,  when  there  are  no  heirs  or  when  the 
property  is  confiscated.  2  Pig,  250  et  seq.  ;  1  Couchoty  134  ; 
a  P.  C.  909. 
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1989.  The  commissioner  must  draw  up  minutes  of  the 
proceedings,  in  which  he  must  state  : 

1.  The  date; 

2.  A  désignation  of  the  person  requiring  the  seals,  and 
the  nature  of  his  right  ; 

3.  The  judidal  order  authorizing  the  affixing  of  seals  ; 

4.  The  attendance  of  the  persons  concemed,  and  what- 
ever  they  may  state  ; 

5.  A  description  of  the  places,  bureaus,  chests  or  closets 
over  the  openings  of  which  the  seals  are  affixed  ; 

6.  A  summary  description  of  ail  articles  found  in  view 
and  placed  under  seals  ; 

7.  The  taking,  at  the  dose  of  the  affixing  of  seals,  of  the 
oath  of  the  parties  residing  on  the  premises,  that  nothing  has 
been,  either  directly  or  indirectly,  taken  away  by  them  or 
with  their  knowledge  ; 

8.  The  names  and  désignation  of  the  persons  in  whose 
custody  the  things  under  seals  hâve  been  placed,  and  with 
whom  a  copy  of  the  minutes  must  be  lefb  ; 

9.  The  signing  of  the  parties  présent,  or  their  being  called 
upon  to  sign,  and  the  reasons  which  prevented  them  from 
doing  so.     2  Pig.  281-2  ;  C.  P.  C.  914. 

198S.  The  seals  are  affixed  upon  each  extremity  of  a 
band  passing  over  the  keyhole  of  the  lock,  if  there  be  one  ; 
or,  if  not,  upon  the  joint  of  the  opening  of  the  apartment  or 
réceptacle  containing  the  effects,  in  such  a  manner  that  it 
cannot  be  opened  without  breaking  the  band  or  removing 
the  seals.    2  Pig.  280-1-2  ;  C.  P.  C.  915. 

1984.  If,  when  seals  are  being  affixed,  a  will  made  in 
authentic  form  by  the  deceased  is  found  open,  the  com- 
missioner  enters  a  description  of  it  in  his  minutes  and  de- 
livers  it  to  the  guardian  ;  but  if  the  will  is  not  in  authentic 
form,  or  if  it  is  dosed  or  sealed,  the  commissioner,  after  seal- 
ing  it  himself,  must  deposit  it  in  the  prothonotary's  office, 
together  with  his  minutes,  in  order  that  the  probate  may  be 
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effected  at  the  instance  of  the  persons  interested.    2  Pig. 
282-8-4;  (7.  P.  (7.  916. 

138ff.  When  the  commissioner  finds  the  doors  fastened, 
or  is  refused  admittance,  he  must  report  the  fact  to  the  judge, 
who  may  authorize  him  to  employ  a  locksmith  and  such  force 
as  may  be  necessary. 

The  commissioner  may,  in  the  mean  time,  place  guards 
around  the  pr émises,  in  order  to  prevent  f raudulent  removals, 
2  Pig.  284 

1386.  If,  afber  he  has  entered  the  house,  the  commissioner 
meets  with  a  déclaration  of  opposition,  he  must  mention  it  in 
his  minutes,  in  order  that  the  matter  may  be  referred  to  the 
judge  ;  but  he  must  place  guards  in  the  mean  time  to  prevent 
fraudulent  removals.    Ibid,;  C.  P.  (7.  921. 

1987.  The  judge  décides  forthwith  upon  the  opposition, 
either  by  countermanding  or  restricting  the  affixing  of  seals, 
er  by  ordering  the  proceedings  to  continue  on.  2  Pig.  285  ; 
a  8.  L,  G.  c.  78,  8.  23;  C.  P.  0.  921-2. 

1988.  Whenever  a  référence  to  the  judge  has  taken  place, 
whatever  is  donc  or  ordered  thereon  is  certified  at  the  foot  of 
the  commissioner's  minutes.     C,  P.  C  922. 

1989.  If  there  are  no  moveable  effects,  the  <K>mmissioner 
must  state  so  in  his  minutes.    C,  P.  (7.  924. 

1990.  As  soon  as  the  commissioner  has  completed  his 
minutes  he  is  bound  to  deposit  them  in  the  prothonotaiy's 
office,  to  form  part  of  the  records  thereof. 

1991.  No  second  affixing  of  seals  can  take  place,  unless 
the  first  has  been  impugned  as  null. 

In  affixing  seals  a  second  time  the  bands are  placed  across 
those  of  the  first  sealing.    2  Pig.  298. 
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SECTION  n. 
OF  THE  REMOVAL  OF  SEAL8. 

IS99.  Ail  applications  for  the  removal  of  seals,  when  conr 
tested,  and  ail  oppositions  made  afler  the  affixing  of  seals  bas 
be  encompleted,are  heard  summarily,  iinless  the  pleadings  are 
ordered  to  be  in  writing.     2  Pig,  299. 

199S.  If  the  affixing  of  seals  is  declared  n,ull,  an  order  is 
given  at  the  same  time  commanding  the  commissioner  who 
affixed  them,  or  some  other  person  to  remove  them  without 
any  inventory  and  to  make  a  retum  of  such  removal  ;  and  in 
default  of  this  order  being  complied  with,  any  bailiff  holding 
a  copy  of  the  order  may  break  them  and  make  a  retunt  of 
his  having  done  so.    2  Pig,  299-319  ;  C.  P.  C.  940. 

1304.  If,  however,  seals  bave  been  affixed  a  second  time,. 
the  complète  removal  cannot  take  place  until  both  sealings 
hâve  been  adjudicated  npon. 

139tS.  If  seals  bave  been  affixed  before  the  burial  of  the 
deceased,  they  cannot  be  removed  before  the  expiration  of 
three  days  after  snch  burial,  except  for  urgent  reasons,  which 
must  be  stated  in  the  order  which  authorizes  the  removal. 
2  Pig,  316;  C.  P.  (7.  928. 

1300.  The  removal  of  seals  f  rom  the  whole  or  from  a  part 
of  the  property  may,  in  ail  cases,  be  demanded  by  such  per- 
sons  as  may  demand  to  bave  them  affixed,  and  also  by  any 
person  claiming  to  be  owner  of  the  effects  placed  under  seal, 
accordiilg  to  their  respective  rights  ;  and  the  right  to  prose- 
cute  such  demand  belongs  to  him  who  first  made  it.  2  Pig, 
316-17-18  ;  a  P.  a  928. 

1907.  The  removal  of  seals  must  be  applied  for  by  péti- 
tion to  the  court  or  judge,  in  order  that  the  inventory  may 
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be  proceedod  with,  after  notifying  ail  perdons  interested.    2 
Pig.  317-18  ;  1  Couc.  135  ;  G.  P.  C.  951. 

1998.  The  court  or  judge,  when  authorizing  the  removal 
of  seals,  orders  that  an  inventory  of  the  effects  shall  forth- 
with  be  made,  after  summoning,  by  a  bailiflTs  notice  or  a 
notice  in  notarial  f  orm,  the  heirs  of  the  deceased,  the  surviv- 
ing  consort,  the  testamentary  exécuter,  and  the  known  lega- 
tees.    2  Pig.  299,  313-17,  326  ;  1  Coiu^ot,  135  ;  G.  P.  C.  951. 

41  Vict.  c.  11  (Que.)  : 

1.  Whenever  any  of  the  persons  entitled  to  be  présent  at  the  removal 
of  seaU,  or  to  take  part  in  an  inventory,  réside  outside  of  the  Province,* 
they  need  not  be  summoned  ;  bat  in  saoh  oase  a  judicial  procurator  is 
named  by  a  Judge  of  the  Superior  Court,  on  application  of  the  person 
demanding  the  removal  of  seals  or  the  making  of  an  inventory,  to  re- 
présent  snch  prâsons  ;  and  snch  judicial  procurator  must  be  présent  or 
hâve  been  notified  to  be  présent. 

2.  Notwithstanding  the  nomination  of  a  judicial  procurator  to  re- 
présent  the  persons  mentioned  in  the  preceding  section,  such  persons, 
or  any  of  them,  may  also  be  présent  and  take  part,  or  may  send  a 
power  of  attomey  to  the  judicial  procurator,  or  to  any  other  person, 
should  they  think  fit  to  do  so  ;  and  such  appearance  or  appointment  of 
a  mandatary  shall  terminate  the  mandate  of  the  judicial  procurator. 

3.  Section  24  of  the  Act  39  Vict. ,  cap.  33,*  shall  apply  to  proceedings 
under  thlB  Act. 

4.  Articles  1298  and  1305  of  the  Code  of  Civil  Procédure  are  sup- 
plemented  in  the  particidars  contained  in  this  Act. 

1399.  If  any  of  the  persons  mentioned  in  the  preceding 
article  hâve  not  the  full  exercise  of  their  rights,  they  must 
be  provided  according  to  law,  with  tutors  or  curators  as  the 
case  may  be.     2  Pig.  299,  300  ;  C.  P.  C.  929. 

1300.  The  seals  are  removed  in  succession,  as  the  making 
of  the  inventory  progresses.  If  the  effects  contained  under 
any  seals  are  not  ail  inventoried  at  one  time,  the  seals  are 
reaffixed  npon  the  remaînder.     2  Pig.  326  ;  C.  P  C.  937. 

*  vide  anU  (wge  e02. 
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1301.  One  or  more  retums  of  removal  of  seals  must  be 
made,  as  the  inventory  progresses. 

1309.  The  return  of  removal  of  seaJs  must  contam  : 

1.  The  date; 

2.  The  names,  résidence  and  occupation  of  the  applicant, 
and  his  elected  domicile  ; 

3.  A  récital  of  the  order  for  removal  ; 

4.  Mention  that  the  notices  required  by  article  1297  hâve 
been  given  ; 

5.  What  persons  were  présent,  and  their  respective  allé- 
gations ; 

6.  The  names  of  the  notary  or  notariés  charged  with 
making  the  inventory,  and  of  the  appraiscJts  ; 

7.  The  vérification  of  the  seals,  if  they  were  unbroken  ;  if 
not,  the  state  in  which  they  were  f oimd  ;  saying  recourse 
against  whoever  may  be  liable.     2  Pig.  325-6  ;  C.  P.  C,  936, 

1303.  If  papers  or  effects  be  found  which  do  not  belong 
to  the  succession  or  the  community  and  are  claimed  by  third 
persons,  they  are  delivered  over  to  the  proper  persons,  after 
describing  them  in  the  return,  if  such  description  is  de- 
manded.    2  Pig.  327  ;  C.  P.  C.  929. 


CHAPTER  SECOND, 

OF  THE  INVENTORY. 


SECTION    lU. 
OF  THE  MAKING  OF  THE  INVENTORY. 

1304.  An  inventory  of  the  proi)erty  belonging  to  a  de- 
ceased  person,  or  to  a  community  dissolved  by  his  death,  may 
be  demanded  by  any  person  who  has  an  interest  in  it  ;  but 
the  foUowing  persons  only  can  take  part  in  it  : 
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1.  Those  who  represent  the  deceased  ; 

2.  The  consort  of  the  deceased,  or  such  consort's  repré- 
sentatives, if  a  community  existed  ; 

8.  The  testamentary  executor. 

In  the  case  of  a  community  of  property  dissolved  by  a 
judgment,  the  inventory  may  be  demanded  by  either  of  the 
consorts.     2  Pig,  328-9,  333  ;  C.  P.  C.  941. 

tSOS,  AU  persons  entitled  to  take  part  in  it  must  be  pré- 
sent at  the  inventory,  or  hâve  been  notified  to  be  présent,  in 
the  same  manner  as  for  the  removal  of  seak.  2  Pig,  loc,  dt,; 
C.P,a9^S. 

See  41  Vict.,  c.  11  (Qu4.),  under  Art  1298. 

1S06.  The  person  who  is  bound  to  hâve  the  inventory 
made  chooses  the  executing  notary  ;  the  other  parties  may 
appoint  a  second  notary. 

In  cases  where  seals  hâve  been  affixed,  the  order  for  their 
removal  désignâtes  the  notary  who  is  to  make  the  inventory^ 
subject  to  the  above  restriction.     C.  P.  C.  942. 

1307.  The  inventory  must  be  in  authentic  form.  2  Pig. 
331  ;  a  P.  C.  943. 

1308.  The  inventory  is  composed  of  two  parts.  The  first 
or  the  preamble,  contains  the  names,  occupation  and  rési- 
dence of  the  persons  making  the  inventory,  of  those  who 
applied  for  ît,  of  the  persons  présent  or  who  failed  to  appear, 
of  ail  interested  persons  absent,  if  they  are  known,  of  the 
appraisers,  and  the  respective  allégations,  pretensions  and 
protestations  of  the  parties. 

The  second  part  is  the  inventory  proper,  and  contains  : 

1.  A  désignation  of  the  place  where  the  inventory  is 
made; 

2.  A  description  of  the  moveable  property  and  effects,  «uid 
a  valuation  thereof  made  according  to  their  real  value  by 
two  Hwom  appraisers  ; 
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3.  A  désignation  of  the  amounts  in  specie  or  in  valuable 
securities; 

4.  A  désignation  of  ail  papers,  which  must  also  be  num- 
bered  from  first  to  last  and  be  paraphed  by  one  of  the  no- 
tariés; 

5.  Ail  déclarations  of  claims  or  indebtedness  made  by  the 
parties; 

6.  Mention  of  the  oath  having  been  taken  at  the  end  of 
the  inventory,  by  those  who,  before  the  inventory,  were  in 
possesssion  of  the  things,  or  who  inhabited  the  house  in 
which  such  things  are,  to  the  effect  that  no  portion  of  them 
has  been  fraudulently  removed  or  carried  away  with  their 
knowledge  ;  t 

7.  The  depositing  of  the  papers  and  effeçts  in  the  hands 
and  custody  of  the  person  agreed  upon  by  the  parties  or 
named  by  the  judge.     1  Pig.  334-5-9  ;  G.  P.  C.  943. 

1309.  If,  while  the  inventory  is  being  made,  difficulties 
arise  between  the  parties  as  to  their  respective  rights  andpre- 
tensions,  the  notary  is  bound  to  record  such  pretensions  in  the 
inventory,  together  with  ail  protestations  against  the  same, 
leaving  the  parties  their  judicial  recourse.  2  Pig.  340-1  ;  C 
P.  a  944. 

1310.  Any  of  the  parties  may  pétition  the  judge  to  oblige 
the  notary  to  enter  their  pretensions  or  protestations  in  the 
inventory,  and  the  judge  is  bound  to  décide  upon  such  péti- 
tion in  a  summary  manner,  afber  the  other  parties  hâve  had 
notice  of  it. 

As  soon  as  the  order  made  upon  such  pétition  has  been 
served  upon  the  notary,  he  is  bound  to  transcribe  it  in  the 
inventory  and  to  conform  to  it.    2  Pig.  341;  C.  P.  C.  944. 

1311.  In  the  case  mentioned  in  article  1309,  the  judge 
may  order  the  exclusion  of  any  of  the  parties  when  it  is 
manif  est  that  they  hâve  no  right  ;  or  else  he  may  order  that 
proceedings  shall  be  taken  provisionally  in  their  name,  sub- 

40 
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ject  to  the  respective  protestations  of  the  parties  and  to 
their  ij^ht  to  obtain  a  décision  upon  their  pretensions  after 
the  inventory  is  oompleted.    2  Pig.  S88. 

1S19.  With  the  consent  of  ail  the  parties  the  sale  may  be 
proceeded  with  at  once,  as  the  inventory  is  being  made  ;  and 
in  such  case  no  valuation  of  the  effects  by  appraisers  is  ne- 


1313.  The  surviving  consort,  or  other  person  who  is 
bound  to  hâve  the  inventory  made,  is  entitled  to  the  custody 
of  the  inventoried  effects  in  préférence  to  any  one  else  ; 
nnless  upon  being  ref erred  to,  'the  judge  for  some  important 
reason,  orders  otherwise.    2  Pig,  348. 

1314.  The  formalities  and  proceedings  prescribed  by  the 
présent  section  apply  to  ail  other  cases  in  which  an  inven- 
tory is  reqnired. 

SECTION  n. 
OF  THE  SALE. 

ISltS.  When  the  sale  of  the  moveables  is  demanded  by 
any  of  the  heirs,  pursuant  to  article  697  of  the  Civil  Code, 
or  by  any  other  copartitioner,  it  takes  place  upon  a  day 
fixed,  of  which  public  notice  must  hâve  been  given.  2  Pig- 
352;  (7.  P.  G  946-7. 

1316.  The  sale  takes  place  wherever  the  effects  are  situ- 
ated,  and  for  cash,  unless  it  is  otherwise  agreed  or  ordered. 
C.  P.  a  949. 

1317.  The  sale  is  effected  by  a  bailiff  or  a  public  crier,  or 
by  any  person  iagreed  upon  by  the  parties,  and  the  moneys 
are  received  by  the  i^rson  thus  employed.    2  Pig,  352. 
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1518.  The  sale  may  take  place  either  in  the  présence  of 
the  persons  interested,  or  in  their  absence  after  they  hâve 
received  due  notice  of  it.    Ibid,  ;  (7.  P,  C.  950. 

1519.  Minutes  of  the  sale  are  drawn  up,  stating  who  of 
the  persons  interested  were  présent,  what  notice  was  given 
to  those  who  were  absent,  and  specifying  each  object  put  up 
for  sale,  the  price  for  which  it  was  sold  and  the  name  of  the 
purchaser.    2  Pig.  352  ;  0.  P.  C.  951. 

1S90.  If  any  of  the  coheirs  or  copartitioners  are  minors, 
the  notice  of  sale  must  also  be  published  and  posted  up,  in 
the  same  manner  as  in  cases  of  sale  of  moveables  under 
exécution. 

41  YicL  cap.  9  (Que,)  : 

Whereas,  in  Tirtue  of  articles  1320  and  572  of  the  code  of  civil  pro- 
cédure, the  sale  of  moveables  belonging  to  a  succession  of  which  one  of 
the  oo-heirs  is  a  minor,  cannot  be  made  before  the  expiration  of  eight 
days  to  be  reokoned  from  Snnday  when  suoh  sale  was  annoimced  by 
pnblic  notice,  that  is  to  say,  the  second  Tnesday  after  the  Snnday 
aforesaid  ;  whereas,  since  the  pntting  into  force  of  this  code,  several  of 
thèse  sales  hâve  been  made  on  the  second  Monday,  instead  of  the 
second  Tnesday,  after  the  Snnday  aforesaid,  as  was  the  custom  pre- 
▼ions  to  the  code  ;  and  whereas  this  irregnlarity  may  be  prejudicial  to 
the  înterests  of  a  large  number  of  f amilies,  and  that,  in  conséquence,  it 
is  urgent  that  thèse  sales  should  be  made  valid  ;  Theref  ore,  Her  Ma- 
jesty,  by  and  with  the  advice  and  consent  of  the  Législature  of  Québec, 
enaots  as  f  oUows  : 

L  Erery  sale  of  moveables  belonging  to  successions  of  which  one  of 
the  co-heirs  was  a  minor,  made  since  the  coming  into  force  of  the  code 
of  civil  procédure  until  the  coming  into  force  of  this  act,  on  the  second 
Monday  instoad  of  the  second  Tnesday  following  the  first  Snnday  on 
which  such  sale  ought  to  haye  been  amnounced,  according  to  articles 
1320  and  572  of  the  code  of  civil  procédure,  is  declared  valid  and 
shill  be  so  comddered  in  law  ;  provided  always,  that  ail  the  other  f or- 
malities  required  by  law  shall  hâve  been  observed. 

2.  This  act  shall  not  affect  pending  cases. 
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CHAPTER    THIRD. 

OF  BENEFIT  OF  INVENTORY. 

1331.  Benefit  of  Inveniory  can  only  be  granted  upon 
pétition  to  the  court  or  judge,  stating  that  an  inventoiy  of 
the  property  of  the  succession  will  be  or  bas  been  made» 
that  the  petitioner  has  not  acted  as  heir,  and  that  he  believes 
it  his  interest  not  to  confound  his  rights  with  the  obliga- 
tions of  the  succession.  3  Ed.  &  Or.  104  ;  0.  8,  L.  C.  c.  78, 
ss.  2,  6,  §  2. 

1333.  [The  beneficiary  heir  is  bound  to  give  notice  of 
his  character  as  such,  by  an  advertisement,  as  mentioned  in 
article  1010.] 

1333.  Benefit  of  inventory  is  only  granted  on  condition 
of  security  being  given  to  the  amount  and  in  the  manner 
fixed  by  the  court  or  judge,  that  the  petitioner  will  render 
an  account  and  pay  to  such  person  as  may  be  entitled  thereto 
whatever  moneys  he  may  receive.     2  Pig,  367-8. 

1334.  An  heir  under  benefit  of  inventory  cannot  sell 
the  moveable  property  of  the  succession  without  obeerving 
the  formalities  required  for  the  sale  of  moveables  under 
exécution.     2  Pig.  362  ;  C,  P.  C.  938. 

1339.  The  heir  under  benefit  of  inventory,  cannot  sell 
the  immoveables  without  the  consent  of  ail  the  creditors 
and  legatees  of  the  deceased. 

1336.  [In  cases  where  the  beneficiary  heir  has  any  claims 
to  exercise  against  the  succession,  he  must  cause  a  curator 
to  be  named,  the  same  formalities  being  observed  as  are 
prescribed  for  the  appointment  of  curators  to  vacant  suc- 
cessions.] 
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CHAPTER   FOURTH. 

PROVISIONAL  POSSESSION. 

1897.  Provisional  possession,  whenever  it  may  be  de- 
manded,  must  be  applied  for  by  pétition  to  the  Superior 
Cîourt,  in  the  district  in  which  the  absentée  or  deceased 
person  had  his  last  domicile,  or,  if  he  had  no  domicile  in 
Lower  Canada,  in  the  district  in  which  the  property  is 
situate. 

1398.  The  pétition  in  the  case  of  absentées  must  be 
accompanied  with  an  act  of  notoriety,  by  three  witnesses 
duly  swom,  and  establishing  the  facts  upon  which  the  péti- 
tion is  based,  and  also  with  such  other  proof  as  the  court 
may  deem  necessary. 

1.  Where  a  party  petitionB  to  be  put  in  provisional  possession  of  an 
estate  or  succession  deyolved  to  au  absentée,  the  pétition  mnst  be  ac- 
companied by  an  inventory  not  only  of  the  property  of  such  succession, 
but  of  the  part  belonging  to  the  absentée,  in  order  that  the  Court  may 
détermine  the  amount  of  seourity  to  be  given  by  the  petitiouer.  Exp, 
DeGroaboia,  4  R.  L.  389. 

1399.  [Provisional  possession  cannot  be  granted  until 
after  notice  bas  been  given  and  published,  in  the  manner 
required  for  the  summoning  of  absentées,  calling  upon  ail 
persons  who  may  hâve  any  rights  against  the  succession  or 
the  property  in  question  to  bring  their  claims  before  the 
court.] 

1330.  [The  proceedings  upon  such  claims  and  upon  the 
pétition  for  provisional  possession  are  the  same  as  upon  or- 
diiuury  suits.] 
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CHAPT'ER   FIFTff.     . 

OF  VACANT  SUCCESSIONa 

1331.  If  the  natural  or  testamentaiy  heir  renounces  the 
succession,  and  no  person  cornes  f orvrard  to  accept  it  within 
the  delays  allowed  for  making  an  inventory  and  deliberating  ; 
or  if  there  is  no  known  heir,  the  succession  is  deemed  vacant. 

1339.  When  a  succession  is  deemed  vacant,  any  creditor 
or  legatee,  or  the  heir  who  has  renounced,  may  demand  the 
appointment  of  a  curator  to  such  vacant  succession. 


The  judge  proceeds  to  such  appointment  after 
taking  the  advice  of  the  relations  and  creditors  of  the  de- 
ceased,  convened  in  the  manner  prescribed  by  such  judge. 

1334.  The  curator  is  boimd  : 

1.  To  màke  oath  that  he  will  faithfuUy  and  to  the  best  of 
his  ability  administer  the  property  of  the  succession  and 
render  an  accoimt  thereof  ; 

2.  To  give  notice  of  his  appointment  in  the  same  manner 
as  curators  to  the  property  of  dissolved  corporations  ; 

3.  To  cause  an  inventory  to  be  made,  observing  the  same 
formalities  as  in  ordinary  successions  ;  2  Pig.  510. 

4.  To  cause  the  moveables  to  be  sold,  observing  the  same 
formalities  as  in  the  case  of  successions  in  which  mimors  are 
concerned. 

133tS.  He  cannot  sell  the  immoveables,  nor  shares  or  stock 
in  manufacturing  or  financial  associations,  without  the  con- 
sent of  ail  the  parties  interested.    Ibid. 

1336,  He  is  bound  to  render  an  account  of  his  adminis- 
tration, in  the  same  manner  as  any  other  curator,  and  also 
from  time  to  time  whenever  required  by  a  compétent  court 
or  by  a  judge  to  do  so.    Ibid.,  611. 
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TITLE    SEYENTH. 

GENERAL  PROVISIONS  APPYING  TO  THE  DIFFERENT  TITLB8 
OF  THE  THIRD  PART  OF  THIS  CODE. 

1337.  In  ail  proceedings  iinder  the  différent  titles  of  the 
third  paît  of  this  code,  the  delays  upon  summons  are  the 
same  as  those  prescribed  in  article  890. 

1338.  Ail  applications  made  or  proceedings  brought  be- 
fore  a  judge  tnnst  remain  in  the  records  of  the  court  and 
f orm  part  thereof. 

1339.  The  prothonotary  of  the  Superior  Court  may  exer- 
cise ail  the  powers  conferred  upon  the  court  or  a  judge 
thereof  ;  but  any  décision  by  such  prothonotary  is  subject  to 
be  revised  by  a  judge,  upon  application  being  made  to  that 
effect,  after  notice  given  to  the  persons  interested.  (7.  S,  L. 
C.  c.  78,  SB.  24-5. 

1340.  [Âll  décisions  of  the  court  or  a  judge  are  also 
subject  to  a  review  by  three  judges  of  the  Superior  Court, 
according  to  and  in  conformity  with  the  provisions  contained 
in  articles  494  and  following.]  G.  8.  L.  C.  c.  8ft,  a.  4;  27-28 
F.  c.  39,  8,  20. 
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TITLE  E.IGHTH. 

OF  ABBITRATIONS  IN  GENERAL. 

1S41.  Submission  is  an  act  by  which  persons,  in  order  to 
prevent  or  put  an  end  to  a  lawsuit,  agrée  to  abide  by  the 
décision  of  one  or  more  arbitrators  whom  they  agrée  upon- 
Pothier,  Proc.  109;  1  Couchot,  30. 

1.  Under  the  dame  or  condition  in  polioies  of  insnranoe,  tliat,  in  . 
case  of  dispute  between  the  parties,  it  shonld  be  ref erred  to  arbitrationy 
the  courts  are  not  ousted  of  their  jurisdiotion,  nor  can  they  compel  the 
parties  to  submit  to  a  référence  during  the  progress  of  the  suit.     SeoU 
V.  The  Phamix  Asmranee  Co.  S.  R.  152,  K.  B.  1823. 

134S.  Those  persons  only  can  enter  into  a  submission 
who  hâve  the  légal  capacity  to  dispose  of  the  objecte  com- 
prised  in  it.    1  Oouc,  30  ;  O.  P.  C.  1003. 

1.  The  Code  does  not  predude  parties  from  stipulating  that  the  arbi- 
trators should  hear  the  respective  parties  and  their  eyidence,  or  dé- 
clare them  to  hâve  made  default  Breakey  y.  Carter  etoL^  4  Q.  Li. 
R  332,  S.  0. 1878. 

IS4S.  The  appointment  of  arbitrators  by  the  court  is 
r^ulated  in  the  second  part  of  this  coda 
See  ante  arts.  341  et  seq. 

1344.  Deeds  of  submission  made  out  of  court  must  state 
the  names  and  additions  of  the  parties  and  arbitrators,  the 
objects  in  dispute,  and  the  time  within  which  the  award  of 
the  arbitrators  must  be  given.  Foth.  Proe.  109  ;  contra 
a  P.  C.  1007. 

134ff .  Submissions  must  be  in  writing.   Poth,  Proc.  109  ; 

a  p.  c.  1006. 
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1.  A  leferenoe  to  arbitraton  required  that  they  should  finally  adjnst^ 
settle  and  detennine  the  preoÎBe  siate  of  aooountB  between  i)ie  parties, 
and  the  précise  am<{ant  whioh  either  of  the  parties  shonld  pay  to  the 
other  ;  but  the  arbitratom  by  their  award  merely  determined  in  a  gên- 
erai way  how  the  matters  in  dispute  should  be  adjusted  without  deter- 
mining  anything  preoisely — Held,  that  no  action  would  lie  on  such  an 
award.     ChUon  t.  Ash  é  Torrance,  18  L.  C.  J.  281,  S.  0. 

1346.  The  arbitrators  must  hear  the  parties  and  iheir 
proofs  respectively,  or  establish  a  default  against  them,  and 
décide  according  to  the  rules  of  law  ;  unless  by  the  submis- 
sion they  hâve  been  exempted  from  doing  so,  or  unless  they 
hâve  been  named  as  mediators. 

[The  witnesses  to  be  examined  bef  ore  the  arbitrators  may 
be  swom  before  the  prothonotary  or  the  clerk  of  the  Circuit 
Court  of  the  locaUty,  or  before  a  Commissioner  of  the  Supe- 
rior  Court].  Poth,  Proc.  199  ;  C.  P.  C.  1009, 1019. 

1.  The  award  of  an  arbitrator  and  cumicMe  compositeur  whioh  does 
not  state  that  he  heard  the  parties,  is  illégal.  Former  t.  (yNeiU,  22 
L.  C.  J.,  76  S.  C.  1878  ;  1  Légal  News,  220. 

2.  Where  a  référence  to  arbitrators  allowed  the  parties  two  days  to 
produce  papers,  &c.,  and  the  award  was  made  by  the  arbitrators  on  the 
day  foUowing  the  référence  without  their  having  had  any  communica- 
tion with  the  parties — Held,  that  such  award  was  prématuré  and  null. 
Ohapman  et  od.  v.  Hie  Lcmcashire  Fire  Inewrtmce  Co,  é  Fraser,  13  L.  0. 
J.  36,  S.  0.  1868. 

3.  An  order  for  exécution  was  asked  from  the  court  upon  an  award 
made  under  the  Corn  Éxchange  Act  Under  that  Act,  the  Corn  Ex- 
change  has  power  to  appoint  arbitrators  to  setUe  disputes  between  its 
members.  Certain  formalities  are  presoribed,  and  among  others  that 
the  arbitrators  must  be  swom,  and  that  there  must  be  a  submission  in 
writing  at  the  commencement  of  the  proceedings,  and  ail  questions 
oonnected  with  it  may  be  reviewed  within  five  days  after  the  award 
itself.  The  award,  if  oonfirmed,  is  then  a  final  one,  and  exécution 
may  issue  upon  it.  The  arbitrators,  on  the  28th  of  June,  made  an 
award  against  the  défendant,  which  was  oonfirmed  by  the  Board  of 
Review.  The  plaintiff  now  moyed  for  an  exeqwUw,  and  the  défendant 
answered,  alleging  irregularities,  among  others  that  the  arbitrators  had 
not  been  swom.  Défendant,  however,  had  objected  to  nothing  until 
after  the  award — Betd,  that  as  the  formalities  had  not  been  complied 
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with,  the  plaintiff  oould  notBooceed,  and  the  motion  wonld  be  rejected, 
bat  without  ooats,  as  dofendant  had  net  objeoted  nntil  after  he  had 
seen  what  the  award  was.    MitcheU  t.  BwUers,  2  R.  0.  480,  S.  0.  1872. 

4.  An  award  in  arbitration  is  net  abBolutely  nul!  beoanae  the  wit- 
neBses  examined  haye  not  been  legally  swom.  TrenMay  t.  Tremblay  y 
3  L.  0.  R  482,  S.  0. 1853. 

5.  In  an  action  bronght  upon  a  report  of  arbitratora  the  def end&nt 
may  oontest  the  validity  of  the  report,  where  it  does  not  set  forth  that 
the  witneBses  haye  been  heard,  by  alleging  that  the  arbitratora  refoaed 
to  hear  his  witnesses  and  the  défendant  Ttill  be  allowed  to  prove  sach 
refusai.     OsteU  é  Joseph,  9  L.  0,  R  440,  Q.  B.  1859. 

6.  When  aeyeral  matters  are  in  dispute,  and  are  referred  to  arbitra- 
ton,  they  must  décide  upon  the  whole  of  them,  and  must  hear  the 
parties  on  ail  of  them,  otherwise  the  court  Ttill  set  aside  the  award  in 
such  case.     Favrfidd  d;  Butchard,  3  Bey.  de  L6g.  357,  K.  B.  1821. 

1347.  During  the  deky  fixed  by  the  submission  the  ap- 
pointment  of  the  arbitrators  cannot  be  revoked,  except  with 
the  consent  of  ail  the  parties.  If  the  delay  is  not  fixed,  either 
of  the  parties  may  revoke  the  submission  when  he  pleases. 
1  Cou.  30  ;  a  P.  a  1008. 

1348.  The  submission  becomes  inoperative  : 

1.  In  the  case  of  the  death,  refusai,  withdrawal  or  inabi- 
lity  to  act  of  one  of  the  arbitrators,  unless  some  clause  pro- 
vides  that  it  shall  avail  notwithstanding,  or  that  such  arbi- 
trator  shall  be  replaced  by  another,  chosen  by  the  parties  or 
by  the  remaining  arbitrator  or  arbitrators,  or  otherwise  ; 

2.  In  the  case  of  the  décision  not  being  given  before  the 
expiration  of  the  delay  fixed  ; 

3.  By  the  failure  to  agrée,  if  the  appointment  of  a  third 
arbitrator  has  not  been  provided  for  ; 

4.  By  the  mutual  consent  of  the  parties  ; 

5.  By  the  loss  of  the  object  which  forms  the  subject  of 
the  submission  ; 

6.  By  the  extinction  of  the  obligation  which  formed  ihe 
subject  of  the  submission. 

7.  By  revocation  in  the  case  of  the  preceding  article.  Bon- 
nvn,  647;  Poih.  Proc.  109;  1  Om.  30;  aP.G.  1012. 
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1349.  Arbitrators  cannot  be  recused,  except  for  reasons 
which  haye  arisen  or  bave  been  disoovered  sinoe  their  ap- 
pointment.    C,  P.  C.  1014. 

ISffO.  If  the  arbitrators  fail  to  agrée  and  the  appoint- 
ment  of  a  third  arbitrator  bas  been  provided  for,  such  ap- 
pointment  is  made  in  conformity  witb  the  submission,  and 
the  case  is  examined  ovë)*  again. 

1391.  No  award  of  arbitrators  can  be  rendered  when  there 
are  more  than  one^  unless  the  two  named  or  one  of  thèse  and 
the  third  arbitrator  agrée  upon  each  item  of  the  award.  1 
Cou.  31. 

1.  An  award  by  two  of  three  arbitrators  is  sufficient.  MeOdejohn  v. 
Towig,  1  Rev.  de  Lég.  610,  K.  B.  1811;  S.  R  43. 

1 
1393.  Awards  of  arbitrators  are  made  out  in  notarial 

f orm,  or  deposited  with  a  notary,  who  draws  up  an  authentic 

act  of  the  deposit,  and  they  must  be  given  or  pronounced  to 

the  parties,  or  served  upon  them,  within  the  delay  fixed  by 

the  submission.  Poth,  Proc,  109  ;  1  Co^,  30  ;  1  Bomier,  236  ; 

0.  P.  (7. 1026. 

1.  The  depoait  of  an  award  cannot  be  made  by  one  who  has  oeased  to 
be  arbitrator.    8evigny  y.  Provencher,  1  Q.  L.  R  122,  S.  G.  R.  1875. 

2.  In  Lower  Oanada,  notariés  hâve  power  to  rooeiye  a  report  of  arbi- 
trators, and  to  giye  œrtified  copies  of  the  swearing  in  of  the  arbitrators 
annexed  thereto.  Trembla/y  é  The  GhampUmi  cmd  8t.  Lawrence  BaUway 
Company,  5  L.  0.  R  219,  Q.  B.  1855. 

8.  And  such  power  was  specially  recognised  as  belonging  to  them  by 
the  statutes  2  Wm.  JV.  cap.  58  &  13  &  UVict.  cap.  114.  Roy  é  The 
Champlain  and  8t,  Lawrence  BaU/way  Company,  6  L.  C.  R  277,  Q.  B. 
1856. 

4.  Where  to  an  action  on  an  award  or  compromise,  the  défendant 
pleaded  want  of  service  of  the  award  within  the  delay  fixed  by  law  and 
by  the  terms  of  the  compromise — Held,  that  in  conséquence  of  such 
default  of  service,  the  award  was  absolutely  'nnlL  Blanehet  etuxY. 
Charron,  4  L.  C.  J.  8,  Q.  B.  1842. 
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6.  An  aw«rd  of  arbitraton  and  amicMes  eomposUewrs,  not  signified  ta 
the  parties  interested  nntil  after  ihe  delay  limited  by  the  agreement  for 
the  rendering  of  the  award,  ia  null  and  yoid,  notwithstanding  such 
award  may  hâve  been  rendered  within  the  preecribed  time.  Chapman 
V.  Hodêon,  9  L.  G.  J.  112,  S.  0. 1864. 

I39S.  Extra-judicial  awards  of  arbitrators  can  only  be 
executed  under  the  authority  of  a  compétent  court,  upon  a 
suit  brought  in  the  ordinary  manner,  to  hâve  the  party  con- 
demned  to  exécute  them. 

lSff4.  [The  court  before  whom  such  a  suit  is  brought  may 
examine  into  any  grounds  of  nullity  which  affect  the  award, 
or  into  auy  questions  of  form  which  may  prevent  its  being 
homologated  ;  but  it  cannot  enquire  into  the  merits  of  the 
contestation  ;  nevertheless,  when  a  penalty  has  been  stipu- 
lated  in  the  submission,  the  court  may  do  so  whenever  the 
party  contesting  has  paid  or  tendered  the  amount  of  the 
penalty  either  to  the  party  who  accepts  the  award  or  into 
court]    Poth,  Proc.  110  ;  1  Ctm  SO;  SL.aR  482. 

1.  A  party  who  has  subtnitted  a  matter  to  arbitiators  cannot,  after 
the  arbitrators  hâve  made  their  award,  call  for  the  décision  of  the 
ordinary  tribunals  without  previously  paying  the  penalty  stipnlated 
in  the  arbitration  bond,  onless  the  award  be  absolutely  nulL  Tremblay 
T.  Tremblay,  3  L.  0.  R.  482,  S.  0.  1863. 

2.  The  Snperior  Court  has  jurisdiction  over  an  arbitrator  appointed 
by  the  Dominion  €k>yemment  under  section  142  of  the  British  North 
America  Aot,  while  aoting  as  such  in  the  Province  of  Québec,  and  may 
inquire  whether  such  arbitrator  is  in  the  légal  exercise  of  his  office.  The 
Attomey-General  v.  Oray,  15  L.  0.  J.  306,  S.  0.  1871. 
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TITLE  NINTH. 

DIVISION   OF  LOWEB  CANADA  INTO  DISTRICTS  FOR  THE 
ADMINISTRATION  OF  JUSTICE. 

IStSS.  [Lower  Canada  is  divided  into  twenty  districts,  in 
the  mariner  set  forth  in  the  following  schedule,  the  first 
€olumn  whereof  contains  the  name  of  each  district  ; — the 
second  column,  the  places  which  are  comprised  within  the 
district  ; — ^and  the  third  column  the  name  of  the  place  at  or 
near  which  the  sittings  of  the  Superior  Court  are  held,  and 
where  the  district  court-house  and  gaol  are  situated  :] 


SCHEDULE. 


NAMBS 
OF  DI8TBI0TS. 


PLAOBS  OOMPRIBKD. 


OHIBF-PLAOBS. 


Ottawa- 


Montréal. 


Terrebonne.. 


Counties  of 
Ottawa,  and 
Pontiac. 

Counties  of 
Hochelaga, 
Jacques  Cartier, 
Layal, 
Vaudreuil, 
Soulanges, 
Laprairie, 
Chambly, 
Verchëres  ;    and    the 
City  of  MontreaL 

Counties  of 
AiTgenteuily 
Two  Mountains,  and 
Terrebonne. 


Village  of  Aylmer. 


City  of  Montréal. 


Village  of  St  Soholas- 
tique. 
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NAHES 
OF  DISTRICTS. 


Juliette 

Richelieu 

Three  Riven 

Qaebeo 

Saguenay. 

Chiooutimi... 
Gaspë 

Rimousld 

Kamouraska 

Montmagny.. 


FLAOBS  OOMPBISED. 


Counties  of 
L'Assomption, 
Montoalm,  and 
Joliette. 

Connties  of 
Richelien, 
Tamaska,  and 
Berthier. 

Counties  of 
Maskinongë, 
St.  Maurice  (induding 
Ciiy  of  Three  Rive»), 
Champlain,  and 
Nicolet. 

Counties  of 
Portneof, 
Québec, 
Montmorency, 
Levis, 

Lotbiniëre  ;    and    the 
City  of  Québec. 

Counties  of 
Cbarleyoix,  and 
Saguenay. 

County  of 
Chicoutimi. 

Counties  of 
Gaspé,  and 
Bonaventure. 


County  of 
Eimeuski. 

Counties  of 
Kamouraska,  and 
Temiscouata. 

Counties  of 
L'Islet, 

Montmagny,  and 
Bellechasse. 


OHDSF-PLAOES. 


Town  of  Industrie. 


Town  of  Sorel. 


City  of  Three  Riyers. 


Oity  of  Québec 


Parish  of  St.  Etienne  de 
la  Malbaie  or  Marray 
Bay. 

Chicoutimi 


New  Carlisle,  in  the 
Co.  of  Bonaventure. 

Percé,  in  the  County  of 
Gaspé. 

Parish  of  St.  C^rmain 
de  Rimouski. 

Parish  of  St.  Louis  de 
Kamouraska. 


Village  of  Montmagny. 
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KAMU 
OF  DISTBIOTB. 

PLAGI8  OOMPSISBD. 

OHIBF-PLAOBS. 

Beauce 

Oounties  of 
Beauce,  and 
Dorchester. 

Oounties  of 
Megantic, 
Arthabaska,  and 
Drummond. 

Oounties  of 
Riohmond    (indnding 
the  town    of   Sher- 
brooke), 
Wolfe, 

Oompton.  and 
Stanstead. 

Oounties  of 
Sheffoid, 
Missisquoi,  and 
Brome. 

Oounties  of 

St.  Hyacinth, 
•  Bagot,  and 
Rouville. 

Oounties  of 
St.  John, 
Napierville,  and 
Iberville. 

Oounties  of 
Huntingdon, 
Beauhamois,  and 
Ohateauguay. 

Parish  of  St.  Joseph  de 
la  Beauce. 

Parish  of  St.  Ohristophe 
d'Ârthabaska. 

Town  of  Sherbrooke. 
Nelson viUe,  in  the  town-^ 

Arifhfthfw¥f^ 

St.  Francis 

Bedford. 

St  Hyaointh 

ship  of  Dunham. 
Oity  of  St  Hyacinth. 

Town  of  St  John. 

Town  of  Beauhamois. 

Iberville ^ 

Beauhamois  .......t.. 

X 

1396.  [If  the  name  of  the  place  which  is  the  chief-place 
of  a  district  îs  changed,  such  place  nevertheless  continues  to 
be  the  chief-place  under  its  new  name.  If  the  name  of  such 
place  has  been  changed  since  the  passing  of  the  Lower 
Canada  judicature  acts  of  1867  and  1868,  and  is  différent 
firom  that  mentioned  in  the  above  schedule,  the  chief-place 
must  be  designated  by  the  name  given  by  such  change.] 
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ISff  7.  [The  officers  connected  with  the  administration  of 
justice  in  each  of  the  new  districts  created  by  the  'Lower 
Canada  judicature  acts  of  1857  and  1858  are  the  same  as  in 
the  old  districts  subsisting  immediately  before  the  time  when 
such  new  districts  were  constituted,  and  proper  persons  may 
in  like  manner  be  appointed  to  fiU  such  offices  ;  and  ail  the 
provisions  of  law  touching  such  offices  respectively,  as  well 
with  regard  to  the  security  to  be  given  by  the  persons  hold- 
ing the  same,  or  the  appointment  of  deputies,  as  with  regard 
to  other  matters,  extend  to  the  like  officers  in  the  new  dis- 
tricts, subject  always  to  any  provisions  of  any  other  act  then 
in  force.] 

I3S8.  [The  banlieue  of  Québec,  as  defined  in  chapter  75 
of  the  Consolidated  Statutes  for  Lower  Canada,  is  and  always 
has  been  part  of  the  district  of  Québec.  The  bcunUeue  of 
Three  Hivers  is  and  always  has  been  part  of  the  district  of 
Three  Rivers.] 


FINAL  PROVISIONS. 

1359.  The  forms  contained  in  the  appendix  to  this  code, 
whether  in  connection  with  this  code  or  with  the  Civil  Code, 
or  others  to  the  same  effect,  may  be  used  in  the  cases  to 
which  they  are  intended  to  apply. 

1360.  The  laws  conceming  procédure  in  force  at  the  time 
of  the  coming  into  force  of  this  code,  are  abrogated  : 

1.  In  ail  cases  in  which  this  code  contains  any  provision 
having  expressly  or  impliedly  that  effi^ct  : 

2.  In  ail  cases  in  which  such  laws  are  contrary  to  or  in- 
consistent with  any  provision  of  this  code,  or  in  which  ex- 
press provision  is  made  by  this  code  upon  ihe  particular 
.matter  to  which  such  laws  relate  : 
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Except  always  that  as  regards  proceedingSj  matters  and 
things  anterior  to  the  coming  into  force  of  this  code,  and  to 
which  its  provisions  could  not  apply  without  having  a  ré- 
troactive effect,  the  provisions  of  law  which  without  this 
code  would  apply  to  such  proceedings,  matters  and  things 
remain  in  force  and  apply  to  them,  and  this  code  applies  to 
them  only  so  far  as  it  coincides  with  such  provisions. 

1361.  If  in  any  article  of  this  code  founded  on  the  laws 
existing  at  the  time  of  its  promulgation,  there  be  a  différ- 
ence between  the  English  and  French  texts,  that  version 
shall  prevail  which  is  most  consistent  with  the  provisions  of 
the  existing  laws  on  which  the  article  is  founded  ;  and  if 
there  be  any  such  différence  in  an  article  changing  the  ex- 
isting laws,  that  version  shall  prevail  which  is  most  con- 
sistent with  the  intention  of  the  article,  and  the  ordinary 
rules  of  légal  interprétation  shall  apply  in  determining  such 
intention 


END  OF  THE  CODE  OF  CIVIL  PROCEDURE. 
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642  OFFICEBS  OF  THE  COUBT. 


RULES    OF   PRACTICE 


OF  THE 


SUPERIOR  COURT  FOR  LOWER  CANADA. 


CHAPTER  I. 

OF  THE  OFFICERS  OF  THE  COURT. 

I. — ^That  the  Queen*8  Counsel,  and  barriatera  who  practise  in  this 
Court,  do  appear  when  in  Court,  habited  in  black  and  in  such  robee 
and  banda  as  are  wom  by  the  Queen'a  Counael  and  barriatera  in  Weat- 
minater  Hall,  aa  heretofore  hath  been  uaed,  and  that  no  Queen'a  Coun- 
ael, orbarriater,  be  heard  inanycauae  who  ia  not  ao  habited. 

II. — That  every  attomey  practiaing  in  thia  Court,  do  file  in  writing, 
in  the  office  of  the  prothonotary,  an  élection  of  hia  domicile  aa  auch 
attomey,  at  aome  place  wlthin  a  mile  of  the  Court  Houae,  at  the  place 
where  he  practiaea,  and  that  in  def ault  of  hia  ao  doing,  he  ahall  be  con- 
aidered  to  hâve  elected  hia  domicile  aa  auch  attomey  for  ail  intenta 
and  purpoaea  in  the  office  of  the  prothonotary  at  auch  place.  C.  P.  C. 
art  85. 

m. — ^That  the  prothonotary  of  tl^a  Court,  do  appear  when  in  Court, 
habited  in  black  and  in  auch  robea  and  banda,  aa  are  wom  by  the  pro- 
thonotary in  Weatminater  Hall,  aa  heretofore  hath  been  uaed  ;  that 
the  aheriff,  when  in  court,  do  appear  habited  in  black  with  hia  robe, 
hia  wand  of  office  and  aword  as  heretofore  hath  been  uaed  ;  and  that 
the  crier,  when  in  court,  do  appear  habited  in  black  and  in  auch  robe 
aa  ia  wom  by  that  officer  in  Weatminater  Hall. 

IV. — That  the  officea  of  the  prothonotary  and  of  the  aheriff  be  open 
on  every  juridical  day  during  term,  and  alao  in  the  diatricta  of  Que- 
bec  and  Montréal,  on  every  Monday  being  a  juridical  day,  from  the 
hour  of  eight  in  the  moming  until  the  hour  of  aix  in  the  aftemoon  ; 
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and  in  the  Ditiricts  of  Québec  and  Montréal,  during  vacation  (Mon- 
days  ezcepted)  from  the  hour  of  nine  in  the  moming  until  the  hoor  of 
four  in  the  aftemoon  of  every  juridical  day,  and  in  the  Diatriots  of 
Three  Riyera,  St.  Francis,  and  Gaspê,  dnring  vacation,  from  the  hoor 
of  nine  in  the  moming  until  noon,  and  from  the  hour  of  two  to  the 
hour  of  four  in  the  aftemoon. 

y. — That  the  sheriff,  the  prothonotary  and  the  crier  do  personally 
attend  in  court,  in  their  respective  places,  dédie  vii  diem,  during  each 
tenu  from  the  opening  until  the  rising  of  the  Court,  and  in  like  man- 
ner  during  ail  sittings  of  the  Court  held  in  vacation. 

VL — That  no  barrister  or  attomey,  prothonotary,  sheriff,  crier,  bailiff 
or  sherifTs  officer,  shall  be  bail  or  surety  in  any  action  or  proceedings 
cognizable  by  this  Court,  or  by  any  judge  thereof. 

VJLL — That  ail  orders  and  rules  for  the  conduot  and  régulation  of 
the  sheriff  in  the  exécution  of  his  duty,  shall  eztend  to  the  ooroner, 
in  ail  cases  in  which  such  duty  shall  be  executed  by  him.  C,  P.  C.  art, 
466. 


CHAPTER  II. 

GENERAL  ORDERS. 

VIII. — That  the  mies  and  orders  of  practice  of  this  Court  shall  be 
fairly  entered  by  the  prothonotary  in  a  book  to  be  by  him  kept  for 
that  purpose,  and  ail  décisions  of  this  Court  on  points  of  practice,  shall 
also  be  entered  by  the  prothonotary,  when  so  directed  by  the  court, 
in  another  book  to  be  by  him  kept  for  that  purpose— to  each  of  which 
bodcB  there  shall  be  an  index,  and  ail  practitioners  of  this  court  shall, 
during  office  hours,  hâve  access  thereto,  and  therefrom  be  allowed  to 
take  extracts  and  copies  gratis,  C.  P.  C.  a/rt»  29. 

IX. — ^That  ail  writs  and  other  practical  forms,  which  are  or  shall  be 
settled  by  this  court,  shall  in  like  manner  be  fairly  entered  by  the  pro- 
thonotary in  a  register  to  be  by  him  kept  for  that  purpose,  to  which 
there  shall  be  an  index,  and  ail  practitioners  of  this  court  shall  at  ail 
times,  during  office  hours,  hâve  access  thereto,  and  therefrom  be  al- 
lowed to  take  extracts  and  copies  graHs, 

X. — ^That  every  wilful  breaoh  of  an  order  or  rule  of  practice  of  this 
court  (for  which  no  fine  or  other  spécifie  punishment  is  provided 
in  the  body  of  such  rule  or  order)  shâll  be  oonsidered  a  contempt  of 
court,  and  punished  aocordingly. 
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XI.  That  in  compatations  of  time  no  fractionB  of  a  day  be  aUowed, 
Tior  Bhall  any  Sunday  or  binding  holiday  (fête  (Tobligatian)  be  reokoned 
iinless  otherwise  provided  for  by  law.     C.  P.  0,  aH.  24. 

XII. — That  whenever  any  delay  shall  expire  on  a  non-juridical  day, 
auch  delay  shall  be  enlarged  to  the  next  juridical  day.  C.  P.  C.  ari, 
24. 

XIIL— That  no  paper  of  any  description  shall  be  received  by  the 
pTo^onotary,  in  any  cause,  unless  the  same  be  regularly  docketed  by 
imentioning  t(ie  title  and  number  of  the  cause,  the  gênerai  description 
of  such  paper,  and  the  party  filing  the  same. 


CHAPTER    m. 

OF  PROCESS  AD  RESPONDENDUM. 

XIV. — That  a  register  of  ail  and  every  process  ad  respondendum 
whatsoever,  issued  from  this  court,  specifying  the  names  of  the  parties, 
the  amount  demanded,  the  cause  of  action,  and  the  retum  day  of  each 
process  respectively,  shall  be  kept  by  the  prothonotaiy,  to  which  ail 
persons,  during  office  hours,  shall  bave  access  grcUis, 

XV. — That  no  process  ad  respondendum,  of  any  description,  shall 
issue  until  an  i^pearance  for  the  party  requiring  such  process,  and  a 
prœcipe  for  the  same,  be  ûled  in  the  office  of  the  prothonotaiy.  C,  P. 
0.  dre.  44.    . 

XVI. — ^That  no  process  ad  respondendum^  fonnded  upon  affidavit, 
shall  issue  in  any  suit  until  the  affidavit  upon  which  sudi  process  is 
f ounded  be  filed  by  the  plaintiff  in  the  office  of  the  prothonotary. 


CHAPTER    IV. 

OF  CERTIFIATES  OF  SERVICE,  ETC. 

XVII. — That  every  affidavit  or  oertificate  of  service  shall  particu- 
larly  describe  the  manner,  place  and  time  of  service,  in  letters,  and 
also  the  distance  from  the  place  of  service  to  the  court  house  at  whioh 
the  party  is  required  to  appear.     C,  P,  C,  ark  78. 
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XVII I. — ^That  ail  services  on  the  attorhey  of  any  party  be  made  be- 
tween  the  houra  of  nine  a.  m.  and  "six  p.  m.,  from  the  twenty-fint  of 
March  to  the  twenty-first  of  September  ;  and  between  the  hours  of  nine 
a.  m.  and  ûve  p.  m.  dnring  the  remainder  of  the  year.  That  every 
service  of  process  and  other  service  on  any  party  to  a  suit  be  made 
between  the  hours  of  eight  in  the  forenoon  and  the  hour  of  seven  in 
the  aftemoon.     C.  P.  (7.  aH,  56. 


CHAPTER    V. 

ON   APPEARANCES — AND  OF   BAIL. 

XIX. — That  of  every  appearance  which  shall  be  filed  for  a  défend- 
ant a  duplicate  or  certified  copy  shall  be  served  during  the  same  day 
upon  the  plaintifTs  attomey.     C,  P.  C.  arts,  83,  462. 

XX. — That  no  change  of  attomies  shall  in  any  case  be  allowed 
without  leave  of  court,  or  of  a  judge  in  vacation.  C,P,  C.  art,  200  et  seq, 

XXI. — That  an  attomey  who  shall  appear  for  any  person  shall  not, 
without  leave  of  court  or  a  judge  in  vacation,  be  permitted  to  with- 
draw  from  the  suit  in  which  he  shall  hâve  so  appeared.  C,  P.  C.  art. 
201. 

XXIÏ. — That  in  every  suit  in  which  a  party  shall  oease  to  be  repre- 
sented  by  attomey  he  may  be  compelled,  by  rule  of  court,  to  substi- 
tute  an  attomey  or  an  appearance  in  person  ;  and  in  default  of  a  plain- 
tiff  so  doing,  his  action  shall  be  dismissed  with  costs,  sauf  à  se  pourvoir; 
in  default  of  a  défendant  so  doing  it  shall  be  compétent  for  the  plain- 
tiff  to  proceed  expaHe.    C.  P.  C.  aH,  203. 

XXni. — That  no  surrender  of  any  défendant,  by  himself  or  by  his 
bail,  shall  be  valid  or  effectuai,  or  allowed  as  such,  unless  such  surren- 
der be  made  in  open  court,  or  before  one  of  the  judges  of  this  court  in 
vacation,  nor  unless  the  court  or  such  judge  before  whom  such  surren- 
der shall  be  made  shall  hâve  made  an  entry  or  minute  of  such  sur- 
render, and  shall  hâve  committed  such  défendant  thereupon  to  the 
cuBtody  of  the  sheriff  in  discharge  of  such  bail  ;  and  in  every  case  of 
surrender  made  before  any  judge  of  the  court,  the  minute  of  such  sur- 
render shall  forthwith  be  retumed  into  the  office  of  the  prothonotary 
and  there  be  filed  of  record  in  the  suit  to  which  such  minute  shall  re- 
late, and  a  copy  of  such  minute  shall  relate,  and  a  copy  of  such  min- 
ute shall,  by  the  prothonotary,  be  delivered  with  such  défendant  to  the 
said  sheriff.     C.  P.  C.  art.  831. 
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CHAPTER  VI. 

OF   EXHIBITS  AND  COMMUNICATION   OF  PAPERS. 

XXIY . — That  ail  paper-writings  whereon  any  déclaration  or  other 
pleading  is  f  ounded,  or  duly  certified  copies  of  such  papers,  shall,  with 
liais  thereof ,  be  filed  together  with  such  déclaration  or  other  pleading 
respectively,  and  not  afterwards,  unless  by  the  spécial  permission  of 
the  court  ;  and  that  ail  other  paper-writings  which  any  party  shall  see 
fit  to  produce  in  évidence,  together  with  the  originals  of  aU  actes  sous 
seing  piivé,  copies  of  which  shall  hâve  been  filed  as  hereinbefore  di- 
rected,  shall  be  exl|îbited  fmd  filed  with  lists  before  the  enquête  of  the 
party  producing  the  same  be  dosed.     0.  P.  0.  art.  99  et  aeq, 

XXY . — That  every  list  of  ezhibits  shall  be  an  index  to  ail  the  ex- 
hibits  therewith  filed,  by  number,  title,  date  and  description,  nnder 
the  signature  of  the  attomey  or  party  filing  such  exhibits,  and  any  ex- 
hibit  which  shall  not  be  so  mentioned  in  such  list  shall  not  be  re- 
ceived.     C,  P.  0,  oH,  99. 

XXVI. — That  ail  delays  to  plead  shall  be  reckoned  from  the  day  on 
which  the  exhibits,  in  support  of  the  pleading  to  be  answered,  shall 
hâve  been  filed.     0.  P.  C.  aH.  103. 

XXVIL — That  ail  parties  to  a  suit  shall  be  eniitled  to  communica- 
tion of  ail  exhibits  and  other  paper-writings,  filed  in  such  suit,  at  the 
office  of  the  prothonotary.     C.  P.  C.  art,  104. 

XXVIII. — That  of  ail  exhibits  or  other  paper-writings  in  any  cause, 
being  copies  of  a4it€s  oMthentiques  or  of  papers  sous  sei/ng  privé,  oom- 
munication  shall  be  given  on  the  receipt  of  the  party  indorsed,  dated 
and  signed  upon  the  list  of  exhibits,  and  such  party  shall  be  entitled  to 
retain  such  copies  in  communication  during  forty-eight  hours  ;  it  being 
expressly  provided  that  no  original  paper-writings  shall  be  removed 
from  the  office  of  the  prothonotary  for  any  cause  whatsoever. 

XXTX. — That  no  exhibit,  in  any  cause/ shall  be  withdrawn  pending 
such  cause,  or  within  a  year  and  a  day  from  the  final  judgment  in  snoh 
cause,  without  an  order  of  the  court  or  of  a  judge  in  vacation  ;  and  be- 
fore such  exhibit  or  other  paper-writing  be  withdrawn,  a  oopy  thweof 
(except  of  authentic  instruments),  certified  by  the  prothonotary,  shall 
be  filed  of  record,  unless  otherwise  ordered  by  the  court  or  judge. 
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CHAPTER  VIL 

OF  PLEADIKQS. 

XXX. — That  whenever  thé  particularB  of  any  demande  shall  be  dis- 
doeed  by  the  déclaration,  and  no  biU  of  particnlan  shall  bo  therewith 
filed,  no  proceediegs  shàU  be  had  npon  snch  déclaration^  bat  the  same 
shall  npon  the  motion  of  the  adverse  party,  be  rejécted,  and  therenpon 
the  action  of  the  plaintiff  be  dismissed,  nnless  it  be  otherwise  ordered 
by  the  court  npon  sufficient  cause  shewn.     (7.  P.  C.  art,  50. 

XXXI. — That  of  CTery  pleading  filed  a  certified  copy  shall  be  served 
npon  the  adverse  party^  and,  until  snoh  service  shall  hâve  been  made 
the  pleading  shall  not  be  held  to  hâve  been  file<t     C.  P.  C.  art  462. 

XXXTT. — ^That  no  exception  didinatoiref  péremptoire  à  la  forme  or 
dUatoire  be  received  nnless  the  party  ofTering  such  exception  shall 
therewith  deposit  in  the  hands  of  the  prothonotary  the  sam  of  two 
ponnds  one  shilling  and  eightpence  for  every  such  exception,  to  answer 
the  oosts  of  the  adverse  party,  if  such  exception  be  dismissed  or  with- 
drawn,  in  the  proportion  of  eleven  shillings  and  eightpence  to  the  pro- 
thonotary, and  one  pound  ten  shillings  to  the  attomey.  0.  P.  0.  art. 
112. 

XXXTII. — That  npon  every  exception  dédincUoire,  péremptoire  à  la 
/orme  or  dilatoire,  the  plaintiff  may  move  for  hearing,  without  an  an- 
swer ;  it  being  expressly  provided  that  every  plaintiff  so  moving  shall 
thereby,  for  the  purpose  of  such  hearing,  be  held  to  confess  the  alléga- 
tions contained  in  such  exception.  * 

XXXIV. — That  in  every  case  in»  which  an  exception  décUnaioirey 
dilatoire  or  péremptoire  d  la  forme  shall  be  filed,  tlie  delay  to  plead  to 
the  merits  shall  be  computed  &om  the,  day  on  which  such  exception 
shall  hâve  been  disposed  of.     0.  P.  C.  arti.  131,  132,  133. 

XXXV. — That  with  every  dÂfefisêe  au  fonds  en  droit  shajl  be  filed  a 
notice  assigning  ail  the  grounds  of  such  défense  au  fonds  en  droit  ;  it 
being  expressly  ordered  thart  no  party  shall  be  permitted  to  urge  any 
ground,  in  support  of  a  défense  om  fonds  en  droit,  not  so  set  forth  and 
particularised  in  such  notice.     C  P.  C.  art,  147. 

That  every  demurrer  to  a  plea  or  spécial  answer  shall  contain  an 
assignment  of  the  causes  on  which  that  demurrer  is  founded. — (Pro- 
mulgated,  Québec,  June,  1854) — (Additional  rtde  promulgated  subse- 
quenUy,  Québec,  June,  1854.) — ^That  it  shall  be  lawful  for  a  défendant, 
by  leave  of  a  judge  of  this  court,  to  pay  into  court  the  sum  of  money 
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which  Buch  défendant  acknowledges  to  owe  to  the  plaintiff,  and  there- 
upon,  unless  the  plaintiff  shaLl  aocept  thereof  in  full  discharge  of  his 
suit,  the  Baid  snm  shall  be  struck  ont  of  the  dedaiation  and  paid  ont  of 
court  to  the  plaintiff  and  upon  the  trial  of  the  issue,  the  plaintiff  shall 
not  be  allowed  to  give  évidence  for  the  sum  so  acknowledged  to  be  due. 
a  P.  0.  oH.  543. 


CHAPTER  Vni 

OF  INCIDENTAL  CROSS  DEMANDS,  INTERVENTIONS,  AND  EVOCA- 
TIONS. 

XXX YI. — That  every  inddental  cross  demand  shall  be  filed  at  the 
same  time  with  the  plea  to  the  action  ;  and  no  such  incidental  cross 
demand  shall  be  afterwards  reoeived.     0.  P.  C.  arts.  151,  152. 

XXX  Vil. — ^That  every  iiicidental  cross  demand  shall  be  deemed  a 
distinct  action,  and  shaU  not  delay  the  proceedings  of  the  plaintiff 
Ihid. 

XXXVIII. — That  every  cause  brought  by  évocation  before  this  court, 
and  in  which  the  plaintiff  shall  think  fit  to  ûle  another  déclaration,  suoh 
plaintiff  shall,  within  eight  days  from  the  allowance  of  such  évocation, 
file  such  other  déclaration.     C.  P.  C.  art.  1068. 

XXXIX. — That  the  rules,  orders  and  delays  prescribed  by  law,  or 
by  this  court,  with  respect  to  the  pleadings  upon  demands  in  chief , 
shall  in  ail  things  apply  to  and  be  the  rules,  orders  and  delays,. 
with  respect  to  ail  pleadings  upon  incidental  demands,  interventions 
and  causes  brought  before  the  court  by  évocation. 


CHAPTER  IX. 

OF   ENQUETES. 

XL. — That  there  shall  be  kept  in  the  office  of  the  prothonotary,  a  roll, 
to  be  called  the  rôle  des  enquêtes,  upon  which  shall  be  inscribed  ail  causes 
laid  down  for  the  adduction  of  proof.     C  P.  C.  art  237. 

XLI. — That  no  proof  shall  be  adduced  in  any  contested  cause  unless 
two  days  in  term,  or  eight  days  in  vacation,  shall  hâve  intervened  be- 
tween  the  notice  of  such  inscription  and  the  day  appointed  for  the 
making  of  proof.     C.  P.  0.  art.  235. 
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XLir. — That  as  aoon  as  the  issues  of  faot  shall  he  perfeoted  in  any 
cause  in  which  no  issue  of  law  hath  been  raised,  or  if  raised,  hatb  been 
disposed  of ,  either  party  may  inscribe  the  cause  upon  the  rôle  (ièê 
enquêtes.     C.  P.  0.  art.  234. 

XLIII. — That  if,  on  the  day  appoînted  for  adducing  proof,  the  party 
bound  to  proceed  shall  not  appear,  or  appearing  shall  not  proceed,  or 
shew  légal  cause  for  not  proceeding,  his  enquête  shall,  upon  the  appli- 
cation of  the  adverse  party,  be  dedared  closed,  and  a  day,  if  necessary, 
shall  be  fixed  for  the  enquête  of  snch  adverse  party,  upon  his  applica- 
tion to  that  effect.     C.  P.  0.  art.  283. 

XUY . — That  a  witness  shall  be  ezamined  by  one  counsel  and  no- 
more,  and  cross-examined  by  one  counsel  and  no  more. 

XLV. — That  any  cause  inscribed  on  the  rôle  des  enquêtes  shall  remain 
thereon,  until  the  enquête  in  such  cause  shall  hâve  been  dedared  dosed, 
and  shall  be  held  to  be  continued  from  day  to  day  without  any  spécial 
application  to  that  effect.  Provided  always  that  if  more  than  one  day 
shall  elapse  without  any  proceeding  or  application  in  such  cause,  and 
without  the  same  being  spedally  continued  to  a  day  certain,  no  pro- 
ceeding or  application  shall  thereafter  be  taken  or  receired  without 
notice  of  at  least  one  day  to  the  adverse  party. 

XLYI. — That  ail  interrogatories  to  be  annexed  to  any  order  or  com- 
mission, in  the  nature  of  a  cortvmissûm  rogatovre,  unless  settled  by  con- 
sent, shall  be  allowed  by  one  of  the  judges.     C.  P.  0.  art.  311. 

XTiVII.  That  if  any  such  order  or  commission  shall  not  be  retumed 
on  the  day  appoînted  for  such  retum  (if  such  there  be)  or  within  a  rea- 
sonable  time  after  the  issuing  thereof  (if  such  order  or  commission 
be  retumable  without  delay)  it  shall  be  compétent  for  the  parties 
to  proceed  in  such  cause,  as  if  no  order  or  commission  had  issned,  un- 
less good  cause  to  the  oontrary  be  shown  on  motion  to  that  effect. — 
C.  P.  C.  aH.  316. 

XLVIII. — That  either  party  shall,  at  any  time,  hâve  a  right, 
by  application  to  the  court  in  tenu,  or  to  a  judge  in  vacation,  to 
cause  the  retum  to  any  order  or  commission  to  be  opened,  unless  good 
cause  to  the  contrary  be  shewn  ;  but  the  retum  to  an  order  or  com- 
mission, issued  at  the  instance  of  the  défendant,  shall  not  be  opened 
until  the  plaintiff's  enquête  be  closed.     C.  P.  0.  art  313. 

XLIX. — That  in  ail  cases  in  which  the  service  of  a  rule  for  serment 
dieisoire,  or  ior  faits  et  articles  shall  be  made  within  the  distance  of  five 
leagues  from  the  court  house,  there  shall  be  one  intermediate  juridi- 
dical  day  between  the  day  of  Be]:yice  and  the  day  of  retum,  and  when 
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beyond  that  distanoe,  one  intermediate  juridioal  dayu  above,  and 
also  one  iniermediate  jnridioal  day  for  every  fiye  leagues  of  distance. 
— (Additional  rôle  promnlgated  subsequenUy  :  Québec,  Jnne,  1864.) 

That  a  party  serred  with  a  mie  to  anawer  interrogatories  upon  fmJi* 
et  arficUê^  shall  give  his  anawers  before  the  cloaing  of  the  enquiU  of 
the  party  who  bas  obtained  the  mie,  and  that  no  anawers  shall-be  after- 
wards  received,  except  by  leave  of  the  court,  obtained  on  a  spécial 
application  for  the  aame.     C.  F,  C.  arts,  223,  225, 446, 


CHAPTER  X. 

OF  THE  INSCRIPTION   OF  CAUSES  FOR  HEARINO. 

L. — That  there  be  kept  in  the  office  of  the  prothonotary  a  roll  to  be 
called  the  rôle  de  droit,  upon  which  shall  be  inscribed  ail  causes  for 
hearing,  upon  any  issue  of  law,  or  upon  the  merits,  or  other  matter. 

LI. — That  no  contes ted  cause  shall  be  heard  upon  any  inscription 
on  the  rôle  de  droit  unless  two  juridical  days  sludl  hâve  intenrened 
between  the  inscription  and  the  day  appointed  for  the  hearing. 
a  P.C.  are.  462. 

LU. — That  so  soon  as  any  issue  of  law  is  perfected,  either  party 
may  inscribe  the  cause  on  the  rôle  de  droit  for  hearing  on  such  iasue  ; 
and  if,  on  the  day  appointed  for  the  hearing,  the  party  by  whom  such 
law  iasue  hath  been  raised  ahall  not  appear,  and  hia  adversary  ahall 
appear,  the  pleading  whereby  the  aame  hath  been  raiaed  shall  be  dis- 
miaaed  with  coats.  If  neither  party  be  présent  the  inscription  shall 
be  diacharged. 

LUI. — ^That  so  soon  as  the  enquête  upon  any  preliminary  exception 
shall  be  dosed,  either  party  may  inscribe  the  same  upon  the  HUe  de 
droitf  for  hearing  on  the  merits  of  auch  exception,  and  if  on  the  day 
appointed  for  the  hearing  thereof ,  the  party  excipient  ahall  not  appear, 
hia  exception  ahall,  on  the  application  of  the  adverse  party,  be  dismis- 
sed  with  costs.  If  neither  party  appear,  the  inscription  shall  be  dia- 
charged. 

LIV. — That  as  aoon  as  the  enquête  in  any  oontested  cause  shall  be 
doaed,  either  party  may  inacribe  auch  cauae  on  the  rôle  de  droit  for 
hearing  on  the  merits,  and  if,  on  the  day  appointed  for  the  hearing 
thereof,  the  plaintiff  shall  not  appear,  his  action  shall,  on  the  applica- 
tion of  the  adverse  party,  be  diamiaaed  with  coats.  If  neither  party 
.  appear,  the  inscription  shall  be  dischirged. 
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CHAPTER  XI. 

OF  MOTIONS. 

LY. — That  no  motion  be  reoeived  or  heard  unlese  previona  notice 
thereof,  of  at  least  one  day,  be  given  to  the  adverse  party,  excepting 
the  motions  whereupon  side-bar  mies  may  be  obtained,  and  those 
hereinafter  specially  mentioned. 

LYI. — That  the  parties  shall  not  be  heard  on  any  rule  unless  one 
day  shall  hâve  intervened  between  the  service  of  suoh  raie  and  the 
day  appointed  for  the  hearing  thereof. 

LVII. — That  every  motion  founded  on  spécial  matter  shall  oontain 
the  grounds  on  which  sach  motion  is  made,  and  no  party  shall  be  per- 
mitted  to  ui^e  any  ground  in  support  of  a  motion  not  set  forth  in  such 
motion. 

LVIIL — That  the  foUowing  motions,  being  motions  0/  course,  may 
be  made  and  filed  in  the  office  of  the  prothonotary,  and  be  by  him  re- 
ceived,  and  rules  entered  thereon,  in  the  same  manner  as  if  made  in 
open  court  : — 

1.  For  the  sheriffto  retum  a  writ — nisi; 

2.  For  particolars — niti  ; 

3.  For  sectuity  for  costs,  the  plaintiff  being  a  person  without  that 

part  of  the  province,  heretofore  Lower  Canada,  and  stated 
so  to  be,  in  the  déclaration — nisi;  C.  P.  C.  art.  129. 

4.  To  give  security  for  costs — nui  ; 

5.  For  a  jury  trial--fim;  C.  P.  0.  art.  350. 

6.  To  strike  a  cause  f  rom  the  rôle  de  droit  or  rÔle  des  enquêtes — nisi  ; 

7.  For  a  référence  to  expert» — nisi  ;  0,  P,  C,  art.  322. 

8.  To  set  aside  or  confirm  a  report — nisi  ;  C,  P.  C.  art.  345. 

9.  To  pay  money  into  court— fwi  ; 

10.  To  file  a  retraxit — nisi  ; 

11 .  To  dismiss  for  want  of  proceedings — nisi  ; 

12.  To  discontinue  on  payment  of  costs — nisi  ;  C.  F.  C.  art.  460. 

13.  For  acte  to  party  that  he  does  not  contest  an  opposition — niti  ; 
0.  P.  a  art.  586. 

14.  For  a  rule  on  défendant  for  main  levée  on  such  opposition — 
nisi  ; 

15.  To  homologate  a  report  of  distribution — tUsi;  C.  P,  0.  art.  749^ 

16.  For  the  sheriff  to  bring  in  the  body — nisL 
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LIX. — ^That  the  foUowing  motions  may  be  made  and  adjudicated 
upon  wîthout  notice — to  the  adverse  party  : 

1.  For  judgment  pursuant  to  confession,  or  to  a  verdict  of  jury  ; 

C.  P.  0.  arU.  96  and  425. 

2.  To  defer  or  ref er  the  serment  dedsiore  ;  0,  F.  C.  art,  444. 

3.  Forfaits  et  articles;  C.  P.  C.  art,  222. 

4.  To  obtain  acte  of  the  court. 

LX. — That  a  party  intendingto  produce  any  affidavit  or  other  paper- 
writing  in  support  of  any  motion  or  rule,  shali  with  the  notice  of  such 
motion  or  copy  of  such  rule,  serve  on  the  opposite  party  copies  of  the 
affidavits,  or  other  paper-writings  intended  to  be  produoed,  and  in  de- 
fault  of  his  so  doing,  the  opposite  party  shall  be  entitled  to  delay, 
until  the  next  day,  to  take  communication  of  such  papers  ;  C.  P.  C,  art, 
462. 

LXI. — That  the  validity  of  every  report  of  experts  or  award  of  arbi- 
trators  shall  be  dedded  upon  a  motion,  or  upon  a  rule  nisi  to  homolo- 
gâte  the  report,  or  to  set  the  report  aside,  as  the  case  may  be.  C.  P. 
a  art,  347. 

LXII. — That  every  application  for  security  for  costs  shall  be  made 
within  four  days  from  the  appearance  of  the  party  maMng  such  appli- 
cation.    C,  P.  C,  art,  107. 

LXIII. — ^That  ail  costs  to  whioh,  in  any  case,  a  party  is  entitled 
upon  a  motion  in  any  way,  be  asked  for  at  the  time  at  which  such  mo- 
tion is  made  and  heard,  and  not  af  terwards. 


CHAPTER  XII. 

OF  TRIALS   BY  JURY. 

LXIV.  That  in  every  cause  wherein  a  trial  by  jury  may  by  law  be 
had,  the  party  desiring  such  trial  shall  déclare  his  option,  either  by 
his  déclaration  or  plea,  or  by  motion  to  be  made  within  four  days  after 
the  issue  is  perfected  ;  and  after  the  said  four  days,  either  party  may 
move  for  the  appointment  of  a  day  for  trial  and  the  issuing  of  a  venire 
fadas,     C,  P.  C.  aH,  350 

LXV. — That  with  every  such  motion  the  party  shall  be  bound  to  de- 
posit,  in  the  hands  of  the  prothonotary,  the  sum  of  five  pounds  six 
shillings  and  eight  pence,  to  be  distributed  as  follows  : — To  the  pro- 
thonotary, for  striking  the  jury,  for  the  writ  of  vewire  fadas,  for  calling 
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and  swearing  the  jury,  and  for  recording  the  verdict,  twènty  shillings  ; 
to  the  sheriff,  for  his  services,  aocording  to  the  tariff,  twenty  shillings  ; 
to  the  crier,  six  shillings  and  eight  pence  ;  and  for  the  jurors,  the 
snm  of  three  poands,  the  amount  allowed  by  law. — C.  P.  C  art,  366. 

LXYI. — That  the  sheriff  shall  net  be  bound  to  summon  such  jury 
until  a  sum  of  money  be  placed  in  his  hands,  sufficient  to  pay  the  costs 
of  summoning  such  jury. 

LXVII. — That  any  différence  respecting  the  amount  of  the  sum  to 
be  so  deposited  be  determined  by  one  of  the  judges. 

LXVIII. — That  if  the  sum  so  deposited  be  more  than  sufficient  to 
pay  such  costs,  the  surpluif  shaU  be  retumed  to  the  party  who  deposited 
the  same,  and  if  it  be  insufficient,  the  balance  shall  be  paid  to  the 
sheriff  before  the  jury  shaU  be  swom. 

LXIX. — That  the  striking  of  the  jury  shall  take  place  in  the  office 
of  the  prothonotary.— a  P.  C.  aH.  367. 

LXX. — That  the  party  who  obtains  an  order  for  ventre  fac%M  shall 
give  a  notice  to  the  opposite  party,  of  at  least  one  day,  of  the  time  ap- 
pointed  for  the  striking  of  the  jury,  but  the  want  of  such  notice  shall 
not  prevent  the  striking  of  the  jury,  if  the  party  entitled  to  notice  do 
not  object  to  such  want  of  notice. 

LXXI. — That  if  the  attomey  of  either  of  the  parties  make  default  to 
appear  before  the  prothonotary  at  the  time  appointed  for  the  striking 
of  the  jury,  or  appearing,  shall  ïefnse  to  strike  out  from  the  list  of 
jurors,  in  such  cause,  the  names  of  twelve,  or  of  any  lesser  number  of 
such  jurors,  the  prothonotary,  in  the  absence,  or  on  the  refusai  of  such 
attomey,  shall  strike  out  of  the  said  list  of  jurors,  twelve  on  behalf  of 
the  party  of  snch  attomey,  in  the  manner  directed  by  law,  or  such 
lesser  number  as  the  attomey  shall  refuse  or  neglect  to  strike  out. 
a  P.  a  art.  370. 

LXXIL — ^That  in  every  case  in  which  a  trial  by  jury  shall  be  ordered, 
two  days  at  least  before  the  day  appointed  for  such  trial,  faetums  or 
paper-books  containiug  a  statement  of  the  facts  to  be  proved  and  of  the 
authorities  in  support  of  the  demand  and  of  the  defence,  be  delivered 
by  the  parties  respectively,  sealed  up,  to  the  prothonotary,  to  be  by 
him  forthwith  delivered  to  the  judge  whose  duty  it  may  be  to  préside 
at  the  trial  of  snch  case.     C.  P.  0.  oH  393, . 

LXXI II. — ^That  so  soon  as  the  ventre  fadas  shall  be  retumed  the 
parties  shall  be  called,  and,  if  neither  party  shall  appear,  the  jury 
shall  be  forthwith  discharged  ;  but  if  the  plaintiff  shall  appear  and  the 
défendant,  being  so  called,  shall  not  appear,  the  default  of  such  de- 
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fendant  shall  be  reoorded,  and  thereupon  the  évidence  of  ihe  plaintifT 
shall  be  heard  ex  parte,  the  verdict  of  the  jury  taken  thereon,  and 
judgment  entered  as  to  law  and  jnstioe  shail  appertain.  And  if  the 
défendant  being  so  called  shall  appear,  and  the  plaintiff.  being  called, 
shall  not  appear,  the  default  of  such  plaintiff  shall  be  recorded  and 
judgment  of  non-suit  thereupon  entered  in  due  course,  dismissing  such 
plaintiff,  8auf  à  se  pourvoir,  with  costs  to  the  défendant.  C.  P.  G.  wrL 
394. 

LXXrV.— That  in  every  case  in  which  a  jury  shall  be  swom,  and. 
the  plaintiff  in  such  cause  shall  choose  at  any  time  before  the  verdict 
of  such  jury  shall  be  given,  to  become  non-suit,  and,  for  that  purpoae, 
shall  withdraw  from  the  court,  such  plaintiff  shall  be  called,  and,  not 
appearing,  the  default  of  such  plaintiff  shall  be  recorded,  and  judg- 
ment of  non-suit  shall  be  entered  in  due  course,  dii|niia»îng  guch  plain- 
tiff, sauf  d  se  po^vrvovr,  with  costs  to  the  défendant.     C.  F,  C,  art.  396. 

LXXV. — That  a  motion  for  judgment  upon  a  verdict  shall  not  be 
made  until  after  the  expiration  of  four  days  in  term  from  the  day  on 
which  such  verdict  shall  be  recorded.     0.  P.  0.  art,  421. 

LXXVI. — That  every  motion  for  a  new  trial,  after  verdict,  be  made 
on  or  before  the  fourth  day  in  term  next  after  the  day  on  which  such 
verdict  shall  be  recorded.     G,  P.  0.  art,  423. 

LXXVII. — That  every  motion  in  arrest  of  judgment  after  verdict 
be  made  on  or  before  the  expiration  of  the  fourth  day  in  term  next 
after  the  day  on  which  such  verdict  shall  be  recorded  ;  except  when  a 
motion  for  a  new  trial  shall  hâve  been  made,  in  which  case  such  motion 
in  arrest  of  judgment  shall  be  made  on  the  second  day  next  after  the 
day  on  which  such  motion  for  a  new  trial  shall  hâve  been  disposed  of . 
a  P.  G.  art.  424. 


CHAPTER    XII. 

OPPOSITIONS  AND   EXECUTIONS. 

LXXVIII. — That  no  writ  of  exécution  shall  issue  until  a  prcedpe 
for  such  writ  be  filed  in  the  office  of  the  prothonotary,  and  that  every 
such  writ  be  endorsed  or  signed  by  the  attomey  or  person  by  whom 
such  writ  shall  be  so  sued  out. — G.  P.  C,  art,  646, 

LXXIX. — ^That  a  register  of  ail  writs  of  exécution  issued  from  this 
court,  specifying  the  description  of  each  writ,  the  parties  to  the  cause 
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in  whioh  it  issues,  the  number  of  suoh  cause,  the  name  o£  the  attomey 
or  penon  by  whom  suoh  writ  shall  be  sued  oui,  the  amount  to  be 
leried  by  virtue  thereof ,  the  cause  of  action,  the  date  of  the  judgmeni 
on  whieh  suoh  writ  shall  be  founded,  the  day  on  which  suoh  writ  shall 
issue,  and  the  retum  day  thereof  be  made  and  kept  by  the  prothono- 
tary  in  his  office,  to  which  ail  persons  shaU  at  ail  times,  during  office 
houis,  haye  aooess  gratis, 

TiXXX. — That  to  ail  oppositions  à  fin  d^ann/ulUr^  à  fin  de  charge  or 
à  fin  de  distroArt  there  shall  be  annexed  an  affidavit  in  the  f orm  f ol- 
lowing  : — 

*'  Lower  Canada.  )  In  the 

District  of  )      Superior  Oouri;. 

Plaintiflf; 
w. 

Défendant. 

'^  A.  B.,  of  ,  being  duly  swom,  doth  dépose  and  say  that 

the  facts  articulated  and  set  foriJi  in  the  annexed  opposition  afin 
d  ,  and  each  and  every  of  them  is  and  are  true,  and  that  the 

said  opposition  is  not  made  with  any  intent  unjustly  to  retard  or  delay 
the  sale  of  the  whole,  or  any  part,  of  the  {moveabU  or  vmmoveahU)  pro- 
perty,  seized  by  virtue  of  the  writ,  or  writs,  of  exécution  in  this  cause 
isBued,  but  that  the  same  is  made  in  good  faith  for  the  sole  purpose  of 
obtaining  justice. 

"  Swom  before  me,  at  ,  this  day  of  ,  one 

thousand  eight  hundred  and  ."    C,  F.  0.  arU.  583,  651. 

LXXXI.  And  any  opposition  to  which  an  affidavit  in  form  aforesaid 
shall  not  be  annexed,  shall  not  delay  the  exécution  of  any  writ  oîfi^ri 
facicta  or  venditioni  exponas  issued  in  any  cause,  and,  notwithstanding 
the  service  or  filing  of  any  such  opposition,  the  sheriff  shall  in  suoh 
cause  prooeed  to  the  due  exécution  of  such  writ,  in  like  manner  as  if  no 
opposition  had  been  served  or  filed.  It  being  nevertheleas  provided 
that  ail  such  oppositions  shall  be  retumed  into  this  court  with  such 
writ.     Ibid. 

LXXXII. — That  in  ail  cases  of  opposition  afin  de  distraire  or  afin  de 
charge  founded  upon  title  it  shall  not  be  necessary  to  annex  to  such 
oppositions  any  affidavit  in  support  of  the  same.    Ilnd, 

LXXXIII. — That  every  opposition  à  fin  de  conserver  be  filed  on  or  be- 
fore the  sixth  day  next  after  the  retum  day  mentioned  in  the  writ  of 
exécution,  under  which  the  monies  daimed  by  such  opposition  shall 
hâve  been  levied  ;  provided  that  in  case  the  said  writ  be  retumed  into 
the  office  of  the  prothonotary  on  a  day  subséquent  to  the  said  retum 
day,  such  opposition  may  be  filed  on  or  before  the  sixth  day  next  after 
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the  day  on  which  saoh  exécution  shall  be  so  actoally  retumed.  And 
no  opposition  shall  be  afterwards  received  unless  upon  sufficient  cause 
shewn,  and  upon  such  tenus  as  the  court  shall  adjudge.  IbitL  art,  730. 
In  the  districts  of  Three  Bivers,  8t,  Frands,  0<ispé,  Ottawa  and 
Kamouraskaf  the  foUowing  rule  prevaUed  before  the  promulgation  of  the 
Gode  : — That  every  opposition  afin  de  conserver  be  filed  on  or  before  the 
second  day  next  after  the  retum  day  mentioned  in  the  writ  of  exécu- 
tion under  which  the  monies  claimed  by  such  opposition  shall  hâve 
been  levied.  Provided  that  in  case  the  said  writ  be  retumed  in  the 
office  of  the  prothonotary  on  a  day  subséquent  to  the  said  retum  day, 
such  opposition  may  be  filed  on  or  before  the  second  day  next  after  the 
day  on  which  such  exécution  shall  be  so  actually  retumed.  And  no 
opposition  shall  be  afterwards  received,  unless  upon  sufficient  cause 
shown,  and  upon  such  terms  as  the  court  shall  adjudge. 

LXXXIV. — That  in  every  case  wherein  the  plaintiff  shall  déclare 
that  he  does  not  in  tend  to  contest  an  opposition  afin  d^annuUer,  à  fin  de 
distraire  or  a  fin  de  charge,  the  opposant  shall  be  entitled  to  judgment 
of  main  levée,  without  proof,  provided  that  the  défendant,  upon  the 
service  of  a  rule  nisi  to  that  effect,  shall  not  shew  cause  to  the  con- 
trary,  or  déclare  that  he  intends  to  contest  such  opposition.  G,  P,  G. 
arts.  586, 661. 

LXXXV. — That  the  mies,  orders  and  delays,  prescribed  by  law  or 
by  this  court,  with  respect  to  pleadings,  enquêtes  and  hearings  upon 
demands  in  chief ,  shall  be  the  rules,  orders  and  delays,  with  respect  to 
ail  pleadings,  enquêtes  and  hearings  upon  oppositions  of  every  descrip- 
tion.    Ihid. 

LXXXVI. — That  a  register  of  ail  writs  of  exécution,  and  of  ail  op- 
positions filed  in  the  office  of  the  sherifi*,  containing  a  full  description 
of  such  writs  and  oppositions,  and  of  ail  proceedings  and  matters  re- 
lating  thereto,  be  made  and  kept  by  the  said  sherifT  in  his  office,  to 
which  ail  persons  shall,  at  ail  times  during  office  hours,  bave  acoess 
gratis.     0.  P.  0.  art,  718. 

LXXXYII. — That  any  opposition,  made  without  the  ministry  of  an 
attomey  of  this  court,  which  shall  not  contain  an  élection  of  domicile 
on  the  part  of  the  opposant,  at  some  dwelling-house  within  one  mile 
from  the  court-house,  shall  not  be  received  or  filed.  0.  P.  G.  arts.  583, 
722. 

LXXXYUI. — That  every  opposition  shall  contain  the  moyens  upon 
which  the  same  is  founded,  and  that  no  other  moyen  d^opposition  shall 
thereafter  be  received  or  filed. 
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LXXXTTC — That  with  every  opposidon  d  fin  de  conserver  shall  be 
filed  ail  the  exhibits  in  support  thereof ,  with  a  list  of  auoh  exhibits. 

XO. — That  within  twelye  days  after  the  retum  day  of  any  writ  of 
exécution,  and  after  the  sheriffs  retum  thereto,  oertifying  that  there 
are  monies  in  hÎ8  hands  aubject  to  the  order  of  the  court,  the  protho- 
notary  shall  prépare  and  file  a  report  of  distribution.  0.  P.  C.  art. 
724.  In  the  districts  of  Three  Eivers,  St.  Francis^  Gaspéf  Ottawa, 
Kamawrcuka,  ihefoUowing  nde  prevaiLed  before  the  prormdgationof  the 
code  of  ewU  procedwe  : — ^That  within  four  days  after  the  retum  day  of 
any  writ  of  exécution,  and  after  the  stieriff's  return  thereof,  certifying 
that  there  are  monies  in  his  hands  subject  to  the  order  of  the  court, 
the  prothonotary  shaU  prépare  and  file  a  report  of  distribution  or  col- 
location. 

XOL — ^That  the  prothonotary  shall  prépare  a  list  of  ail  such  reports 
filed,  and  that  such  list  shall  be  posted  up  in  some  conspicuous  place 
in  the  office  of  the  prothonotary. 

XOII. — ^That  any  party  intending  to  coutest  such  report  shall  file 
his  contestation  at  the  office  of  the  prothonotary,  on  or  before  the  ex- 
piration of  eight  days  next  after  the  filing  of  such  report  ;  provided 
always,  that  if  the  report  of  distribution  be  filed  on  any  day  otherthan 
a  Monday,  the  delay  for  filing  the  contestation  shall  be  computed  from 
the  Monday  next  following  the  day  on  whioh  such  report  shall  haye 
been  filed.  0.  P.  0.  art.  742.  In  the  districU  of  Three  Bivers^ 
8t,  Frcmois,  Oaspé,  Ottawa,  Eamouraska,  ^  foUowmg  rule  prevaUed 
before  ihe  promulgation  of  the  code  of  dvil  procédure  :-~That  any  party 
intending  to  contest  such  a  report  shall  file  his  contestation  (after  a 
copy  thereof  has  been  served  on  the  interested  party^  at  the  office  of 
the  prothonotary,  on  or  before  the  expiration  of  two  days  next  after 
the  filing  of  such  report. 

XOnL  —That  immediately  after  the  delay  for  filing  such  contesta- 
tion shall  hâve  expired,  if  no  contestation  has  been  filed,  the  plaintiff 
may  move  that  the  said  report  be  homologated  with  costs  ;  and  if  the 
plaintifif  omit  to  make  such  motion,  on  the  juridical  day  next  follow- 
ing the  expiration  of  the  delay  for  the  filing  of  contestations,  any 
other  party  oollocated  may  make  such  motion.  0,  P.  0,  art,  749. 
—{ikibseqiient  rule,  June,  1854)  : 

That  immediately  after  the  delay  for  filing  a  contestation  to  a  report 
of  distribution  shall  hâve  expired,  if  no  contestation  has  been  filed,  the 
plaintiff  may  giye  notice  that  he  wiU  moye  on  the  first  juridical  day 
of  the  ensuing  term,  that  the  said  report  be  homologated  with  costs  ; 
and  if  the  plaintiff  omit  to  giye  such  notice  on  the  juridical  day  next 
42 
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foUowing  the  expiration  of  the  delay  for  the  filing  of  oontetiation, 
any  other  party  coUocated  may  give  auch  notioe.  Thafc  the  said  notioe 
shall  not  be  seired  on  the  parties  ;  but  that  the  same  shall  be  posted 
in  the  prothonotary's  office,  at  least  four  days. — Ibid, 

XCIV. — That  the  rule  obtained  for  the  homologation  of  such  report 
■hall  not  be  served  on  the  parties,  but  that  the  same  shall  be  posted  in 
the  prothonotary's  office,  as  heretofore,  at  least  four  days.  IbitL  -  In 
the  didrieta  of  TKret  B^iers^  8t.  Francis^  Ooêpéj  Ottawa  and  KaouAur- 
oêka^  the  foUowing  rvle  premiled  hefore  ihe  promulgation  of  the  code  of 
dvU  proceedwre.  That  the  rule  obtained  for  the  homologation  of  any 
report  or  partial  report  shall  not  be  served  on  the  parties,  but  that  the 
same  shall  be  posted  up  by  a  bailiff  of  the  court  in  the  prothonotary's 
office,  at  least  one  juridical  day. 

XOV . — That  in  every  case  in  which  a  report  of  distribution  shall  be 
made  and  filed  by  the  prothonotaiy,  and  a  contestation  of  such  report 
or  of  any  claim  or  opposition  on  which  such  report  shall  be  f  ounded^ 
shall  be  made  and  filed,  such  report,  upon  motion  to  be  made  as  hère- 
inafter  mentioned,  shaU  be  confirmed  and  homologated,  as  to  ail  unoon- 
tested  daims  and  oppositions  which  shall  précède  in  rank^the  claim  or 
opposition  which,  by  such  contestation,  shall  be  contested,  and  as  to 
ail  other  uncontested  daims  or  oppositions  (if  any  there  shall  be)  which 
cannot  be  affected  by  such  contestation  ;  and  judgment  aooording  to 
such  report,  in  so  far  as  the  same  shall  be  so  confirmed  and  homologated, 
shall  be  entered  up  and  recorded,  unless  cause  to  the  oontrary  shall  be 
shewn.  It  being  hereby  provided  that  the  rule  for  such  partial  homo- 
logation shall  not  be  senred  upon  the  parties,  but  that  the  same  be 
publicly  affixed  in  the  office  of  the  prothonotary  at  least  four  days,  and 
that  the  plaintiff  shall  hâve  an  exdusive  rij^t  to  more  for  the  partial 
homologation  of  such  report  during  the  juridical  day  next  foUowing 
the  expiration  of  the  delay  for  the  filing  of  contestations  ;  and  if  the 
plaintiff  omit  to  move  for  the  partial  homologation  of  the  report,  with- 
in  the  said  juridical  day^  immediately  thereafter^  any  party  ooUooated 
may  move  for  such  partial  homologation. 

XOVL — That  none  of  the  delays  hereinbefore  mentioned  wîth  re* 
spect  to  oppositions  d  fin  de  eonterver,  and  reports  of  collocation  and 
distribution,  shall  be  held  to  run  during  the  month  of  August — 
Ibid,  arts.  1,  463. 
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CHAPTER  XXV, 

XCrVIL— That  any  party  lequiring  a  notioe  of  an  application  for  a 
confirmation  of  title  shall  demand  the  same  by  prceeipe.    0,  F,  C.  arts. 


CHAPTER  XV. 

SAISIE  ARRET  APTER  JtJDGMENT. 

XOVnL — ^That  any  party  intending  to  contest  the  déclaration  of  a 
Hers-saiêif  shall  file  his  contestation  within  eight  days  from  the  making 
of  the  déclaration  of  the  Uerê-^ain,  if  the  attachaient  be  an  attachment 
after  jndgment  ;  and  if  the  attachment  be  an  attachment  before  jndg- 
ment,  then  within  eight  days  &om  the  rendering  of  the  judgment  in  the 
original  cause.     C.  F,  0,  arts,  629,  864. 

XOIX. — That  the  raies,  orden,  and  delays  presoribed  by  law  or  by 
the  court  with  respect  to  pleadings,  enquêtesy  and  hearings  upon  de- 
mands  in  chief ,  shall  be  the  rules,  orders  and  delays  with  respect  to 
ail  pleadings,  enquêtes,  and  hearings  upon  the  contestation  of  the  décla- 
ration of  any  tiers-saisi,     C.  F.  C.  arts,  627,  863. 


CHAPTER  XVI. 

INSCRIPTIONS  EN  FAUX, 

0. — A  party  désirons  of  inscribing  en  faux  against  an  exhibit  filed 
shall,  by  motion  addressed  to  the  court,  pray  leaye  so  to  do.  C,  F,  0, 
arts,  159,  et  seq. 

CI. — ^The  motion  for  leave  to  inscribe  ethfaux  shall  be  aigned  by  the 
party  in  whose  name  it  is  made,  or  by  an  attomey  spedally  authorized 
so  to  do,  and  an  authenticated  copy  of  the  power  of  attomey  giyen 
shall  be  filed  with  the  said  motion. — {Subséquent  promulgation,  June, 
1854.)-— That  a  motion  for  leave  to  inscribe  enfihtix  against  an  exhibit 
filed  shall  be  made  within  four  days  of  the  filing  of  the  exhibit,  and 
not  afterwards,  unless  allowed  on  spécial  application  for  the  same. 
Ibid,  art.  161. 
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CXI. — The  party  filing  suoh  exhibit  shall,  within  a  delay  to  be  pre- 
scribed  by  the  court,  on  motion  of  the  plaintiff  et^/otix,  deolaro  in 
writing  whether  he  intends  to  ayail  himself  of  suoh  exhibit  in  support 
of  the  allégations  set  forth  in  his  pleadings.    Ihid.  art.  166. 

CIIL — Should  the  party  filing  such  exhibit  omit  to  make  sodi  décla- 
ration in  writing,  signed  by  himself  or  his  attomey  ad  Utetf  within  the 
time  prescribed,  the  said  exhibit  shall,  by  order  of  the  court,  on  the 
motion  of  the  plaintiff  en /aux,  be  taken  off  the  files  of  the  court,  and 
shall  thereafter  be  held  and  considered,  to  ail  intents  and  purposes,  to 
hâve  been  withdrawn  by  the  party  who  filed  the  same.    Ibid.  art  166. 

CIV. — If  the  défendant  en  faux  déclares  that  he  does  not  intend  to 
avail  himself  of  such  exhibit  in  support  of  his  allégations,  the  said  ex- 
hibit shall  be  taken  off  the  files  of  the  court,  and  shall  be  held  and  con- 
sidered to  ail  intents  and  purposes,  to  hâve  been  withdrawn  by  the 
party  who  files  the  same.     Ibid.  art.  167. 

CY. — If  the  défendant  en  faux  déclare  his  intention  toavail  himself 
of  such  exhibit  for  the  purpose  af oresaid,  he  shall  file  the  minute  there. 
of,  if  there  be  a  minute,  in  the  ofiice  of  the  prothonotary^  within  such 
time  as  shall  be  prescribed  by  the  court,  and  in  default  of  so  doing, 
the  said  exhibit  shall,  on  motion  of  the  plaintiff  en  faux,  be  taken  off 
the  files  of  the  court,  and  held  and  considered,  to  ail  intents  and  pur- 
poses,  to  haye  been  withdrawn  by  the  party  who  filed  the  same.  Ibid. 
aH.  167. 

CYI. — Two  days  after  the  plaintiff  eti  faux  shall  hâve  been  notified 
of  the  filing  bf  the  said  minute  at  the  office  of  the  said  prothonotaiy, 
the  said  plaintiff  shall  file,  under  his  own  signature  or  that  of  his  at- 
tomey ad  lites,  his  inscription  en  faux,  containing  ail  the  mayeta  de  faux, 
a  copy  whereof  shall  be  served  on  the  attomey  of  the  adverse  party. 
Ibid.  art.  170. 

CVII. — If  the  said  plaintiff  omit  so  to  do,  the  leave  granted  to  him 
to  inscribe  en /aux  shall,  on  motion  of  the  adverse  party,  be  set  aside, 
and  the  plaintiff  on  the  original  demand  allowed  to  proceed  as  if  leave 
to  inscribe  enfoMX  had  not  been  granted. 

CYI  IL — When  the  moyens  de  faux  are  filed,  the  défendant  en  faux 
may  move  that  the  said  moyens  be  declared  irrelevant  and  inadmissible, 
on  which  motion  it  shall  be  compétent  to  the  court,  if  it  reject  the 
same,  to  déclare  the  moyens  de  fa^tx  relevant  and  admissible,  and  to 
order  the  défendant  en  faux  to  file  his  plea  thereto  within  agiven  de- 
lay,  to  be  computed  from  the  day  of  the  making  of  the  procès  verbal 
next  hereinafter  mentioned. 
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OIX. — ^That  immediately  after  the  reDdering  of  the  said  judgment 
deolaring  the  moyens  de  fa/tix  relevant  and  admissible,  the  plaintiff  or 
défendant  en  faux  may  move  that  a  procès  verbal,  descriptive  of  the 
exhibit  filed,  be  made  in  the  présence  of  the  adverse  party,  or  his  at- 
tomey  ad  lUes.    Ibid,  art.  168. 

ex. — If  the  défendant  en  faux  omit  to  file  his  plea,  as  ordered,  the 
plaintiff  en  faux  shall  be  allowed  to  prooeed  ex  parte, 

CXI.— The  plaintiff  enfava^  may,  within  two  days  from  the  day  of 
filing  of  such  plea,  file  a  spécial  answer  thereto,  if  he  think  fit. 

CXII. — Either  party  may  inscribe  the  canse  on  the  rôle  (jPengyMe  for 
the  adduction  of  évidence.     Ibid,  art,  172. 

CXIII. — The  enquête  being  closed,  either  pariy  may  inscribe  the 
cause  for  final  hearing.    Ibid, 

CXIY. — The  cause  being  inscribed  on  the  rôle  d^ enquête,  and  subse- 
quently  on  the  rôle  de  droit,  the  proceedings  thereon  shall  be  regulated 
by  the  orders  and  rules  of  practice  of  this  court    Ibid. 

(Signed) 

Ed.  Bowbn,  Chief  Justice  S.  C.  Chas.  Mondblbt.  J.  S.  C. 

Chas.  D.  Day.  J.  S.  C.  E.  Baoqubt,  J.  S.  C. 

G.  Van  Fblson,  J.  S.  C.  J.  Dxjval,  J.  S.  C. 
W,  C.  Mbkbdith,  j.  s.  c. 

Québec,  17th  Dec.  1850. 


ADDITIONAL  RULES. 


SUPERIOR  COURT. 

It  is  ordered  that  in  ail  suits  in  which  the  sum  or  the  value  of  the 
thing  demanded  amounts  to  or  exceeds  $100,  but  does  not  exceed  f200, 
to  be  instituted  in  the  Superior  Court  under  the  Statute  of  the  Province 
of  Québec,  passed  in  the  34th  year  of  Her  Majesty's  reign,  intituled 
**  An  Act  to  amend  certain  Articles  of  the  Code  of  Civil  Procédure  re- 
specting  the  practice  of  the  Superior  and  Circuit  Courts,"  the  fées  to  be 
allowed  to  the  counsel,  advocates  and  attomeys  engaged  in  the  said 
suits,  and  also  to  the  bailiffe  employed  therein,  shall  be  the  same  as 
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aooording  to  the  Tarifb  now  in  force,  aie  allowed  in  aotions  of  the  same 
claas  in  the  Circuit  Court,  whioh  said  Tarifib  in  the  partionlacB  aloreaaid, 
aie  hereby  adapted  and  made  Tarifib  of  the  Superior  Court  applicable  to 
the  casea  aforesaid. — DecwnJbeTy  1870. 

It  is  ordered  that  the  Rule  of  Praotioe  of  the  22nd  February,  1870, 
fixing  the  4th,  5th,  6th,  7th  and  8th  dajra  of  each  month  dniing  the 
enquête  as  spécial  days  for  proof  and  final  hearing  on  the  merits  at 
the  same  time,  be  rescinded  and  annu^ed. — 17^  ApnL^  1872. 

The  prothonotary  shall  not  place  any  case  on  the  rôle  for  hearing  on 
the  merits  without  having  previously  asoertained  that  the  record  is 
complète,  and  for  this  purpose  the  inscription  should  be  filed  at  the 
prothonotary's  office  at  least  one  clear  day  before  the  day  fixed  for  the 
hearing.— 30e^  Septmher,  1873. 

We,  the  Jndges  of  the  8uperior  Court,  do  fix  and  establish  the 
amoont  to  be  paid  to  stenographers  at  the  siun  of  twenty  cents  per 
htmdred  words  for  the  taking  of  the  notes  of  eyidence  in  cases  before 
said  court. — 31»*  Octobery  1878. 

The  practice  court  will  be  held  on  Mondajrs,  Wedneedays  and 
Fridays.~4<^  Niyrnnber^  1878. 
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RULES   OF   PRACTICE 


OF  THE 


CIRCUIT  COURT,  PROVINCE  OF  QUEBEC. 


GENERAL  RULESJ 

L— That  the  court  be  opened  at  the  hour  of  ten  in  the  forenoon  of 
eaoh  juridical  day,  anless  otherwiae  spedally  adjoumed. 

II. — That  the  qaeen's  ooansel,  barristen,  attomeys  and  office»  of 
the  court  be  habited  in  the  manner  prescribed  by  the  rôles  of  praotioe 
of  the  Snperior  Court 

m. — ^That  every  attomey  elect  his  domicile  within  one  mile  from 
the  court  house,  in  default  whereof  he  shall  be  conûdered  to  hâve 
elected  his  domicile  at  the  office  of  the  clerk.  0.  P.  C  aHs.  86,  1139 
ante. 

lY.— That  the  office  of  the  clerk,  in  the  districts  of  Québec  and 
Montréal,  be  opened,  in  vacation,  from  the  hour  of  eight  A.  M.  to  the 
liour  of  four  P.  M.  ;  and  diiring  tenu  from  eight  A.  M.  to  six  P.  M. 
And  in  the  district  of  Three  Rivers,  St.  Francis  and  Gaspé,  from  nine 
A.  M.  till  noon,  and  from  two  to  four  P.  M.  in  vacation  ;  and  during 
tenu  from  eight  A.  M.  till  six  P.  M. 

V. — That  no  attomey  or  officer  of  the  court  be  reoeived  as  bail  or 
surety  in  any  cause. 

YL — ^That  the  derk  shall  keep  a  register  of  eveiy  prooess  ad  reêpon- 
dendum  issuing  from  this  court,  specifying  the  names  of  the  parties, 
the  amount  demanded,  the  cause  of  action  and  the  day  of  retum.  C, 
P.  C,  oH,  1069  ante, 

yn. — ^That  in  ail  cases  in  which  the  défendant  is  entitled  to  a  bill 
of  particulars  a  copy  thereof  shaU  be  annexed  to  the  original  writ  or 
déclaration  and  to  the  copy  to  be  served  on  défendant,  and  in  default 
thereof  the  plaintifTs  action  shall,  on  motion  of  the  défendant,  be  dis- 
missed  with  costs,  êom/  à  »e  potprvovr. 
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VlLL — ^That  ail  services  on  attomeys  be  made  between  the  honrs  of 
nine  in  the  forenoon  and  six  in  the  aft«moon  from  the  2l8t  of  March 
to  2lBt  of  September,  and  between  the  hours  of  nine  A.  M.  and  five 
P.  M.  during  the  remainder  of  the  year. 

IX — That  no  change  of  attomey  be  allowed  withont  leaye  of  the 
court.     IbicL  arts.  200,  1059. 

X. — That  when  a  party  ceases  to  be  repreaented  by  attomey  he  may^ 
by  raie  of  court,  be  compelled  to  name  another  attomey.  In  default 
of  plaintiff  so  doing,  his  action  shall  be  dismissed  with  costs,  sa/uf  à  m 
pourvoir.  If  the  .défendant  omit  so  to  do,  the  plaintiff  shall  be  al- 
lowed to  proceed  as  if  the  défendant  had  not  appeared  in  the  cause. 
Ibid. 

XI. — That  ail  ezhibits,  with  the  list  thereof,  be  filed  with  the  dé- 
claration or  plea,  as  the  case  may  require.     Ibid.  arts.  99  et  seq.,  1059. 

XII. — That  no  party  shall  be  bound  to  file  any  act  sotis  seing  privé 
before  his  enquête  ;  but  that  a  certified  oopy  of  such  document  shall  be 
filed  with  the  déclaration  or  plea,  as  is  above  directed.    Ibid. 

XIII. — That  if  a  défendant  neglect  to  file  his  ezhibits  with  his  plea, 
such  exhibits  shall  not  be  afterwards  reœived  or  filed  unless  allowed 
by  the  court.    Ibid» 

XIV. — That  eitherof  the  parties  in  a  cause  may  take  from  the 
clerk's  office  ail  ezhibits  filed,  except  writings  sous  seing  privé,  and  the 
same  keep  during  one  day,  on  signing  a  receipt  for  the  same  on  the 
list  filed  in  the  cause.    Ibid. 

XY. — That  every  défense  ou  fonds  en  droit  shall  contain  an  assign- 
ment  of  the  causes  of  demurrer.    Ibid.  arts.  147, 1059. 

XVI. — That  ail  incidental  cross-demands  be  filed  with  the  défend- 
antes plea,  and  that  ail  rules  of  practice  shall  apply  to  incidental  cross- 
demands.    Ibid.  arts.  152,  1059. 

XVII. — That  every  such  incidental  cross-demand  shall  be  consid- 
ered  a  distinct  action,  and  shall  not  delay  the  proceedings  on  the  prin- 
cipal demand. 

XVni. — That  every  notice  of  motion  or  rule  nisi  shaU  be  served 
one  day  in  tenu  and  two  days  in  vacation  before  the  party  can  be 
called  upon  to  show  cause. 

XIX. — That  of  ail  motions  for  attachments  two  days*  notice  shall  be 
given,  accompanied  by  a  copy  of  ail  affîdavits  to  be  filed  in  support  of 
such  motion. 
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XX. — That  ail  papen  filed  sliall  be  regnlarly  dooketted  by  speoify- 
ing  the  title  and  number  of  the  cause,  describing  the  paper  filed,  and 
stating  by  whom  filed. 

XXT. — ^That  ail  applications  for  secnrity  for  costs  be  made  on  or  be- 
fore  the  second  day  after  the  day  of  retnm.    Ibid.  arts,  107,  1059. 

XXII. — ^That  in  computations  of  time  Sondays  and  binding  holi- 
daj^  or  holidays,  fHes  d^ohligation,  shall  not  be  reckoned,  unless  other- 
wise  proTided  by  law.    IM,  oH.  24. 

XXni. — ^That  when  any  delay  shall  expire  on  a  non-juridical  day, 
snch  delay  shall  be  held  to  extend  to  the  close  of  the  next  juridical 
day.     Ibid, 

XXIV.—  That  the  clerk  shall  not  reçoive  or  file  any  pleading  or 
paper- writing  unless  the  fee  allowed  thereon  be  paid. 

XXV. — That  no  exception  declvnatoire,  peremptoire  à  la  forme,  or 
dilatoire  be  reoeived  unless  the  party  offering  such  exception  shall 
therewith  deposit  in  the  hands  of  the  clerk  the  sum  of  one  pound  six 
shillings  and  eightpence  for  every  such  exception,  to  answer  the  costs 
of  the  adverse  party,  if  such  exception  be  dismissed  or  withdrawn,  in 
the  proportion  of  six  shillings  and  eightpence  to  the  clerk  and  twenty 
shillings  to  the  attomey.    Ibid.  112,  1059. 

XXVI. — ^That  every  affidavit  or  certificate  of  service  shall  particu- 
larly  descrîbe  the  manner,  place  and  time  of  service,  in  letters,  and 
also  the  distance  fromthe  place  of  service  to  the  court  house  at  which 
the  party  is  required  to  appear.     Ibid,  art,  78,  1069. 

XXVII.— That  it  shall  be  the  duty  of  the  derk  to  call  the  causes, 
eaoh  day,  in  the  following  order  : 

1.  Causes  retumed.  I 

2.  Non-appealable  causes  fixed  for  final  hearing^  exporte. 

3.  Non-appealable  causes  in  which  one  of  the  parties  is  to  be  heard 
on  the  serment  dèciaoire, 

4.  Non-appealable  causes  contested. 
6.  Appealable  causes,  ea^parte. 

6.  Appealable  causes  contested. 

OF  ENQUETES. 

XXVni. — ^That  the  clerk  shall  keep  a  roll  of  ail  causes  inscribed  for 
the  adduction  of  évidence. 

XXIX—That  of  every  inscription  on  the  rôle  d'enquête  one  day's 
notice  shall  be  given  in  tenu  and  four  days  in  vacation. 
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XXX.  — Thftt  if  tiie  pluntiff  or  défendant  is  not  ready  to  examine  his 
iritneases  on  the  day  fixed  for  the  enquêU,  hia  efhqueU  shall,  on  motion, 
bo  dedared  dosed. 

xxxT — ^That  every  application  for  an  order  or  a  oomnûâBion,  in  the 
iiature  of  a  eomniMnon  rogaiaire,  for  the  examination  of  witneaseB  be 
-api^ed  for  within  two  days  after  issue  joined. 

XXXII. — ^That  ail  InterrogatorieB  annexed  to  snch  commission, 
-rrhether  for  the  examination  of  witnesses  or  of  a  party  on  faUs  tt 
^vriides,  shall  be  allowed  by  a  jndge  before  the  party  oan  be  called  npon 
to  answer. 

XXXm. — ^That  either  party  may,  at  any  period,  cause  the  retom 
to  a  commission  by  him  sned  out  to  be  opened,  unless  good  cause  to 
the  contrary  be  shown.  But  the  retum  to  a  commission  sued  ont  by  a 
•défendant  shall  not  be  opened  until  plaintifTs  enquête  has  been  closed. 

KOLE  DE  DROIT. 

XXXIV. — ^That  the  derk  shall  keep  a  roU  of  ail  causes  inscribed  for 
preliminaiy  hearing  m  droit,  and  another  roll  of  ail  causes  inscribed  for 
final  hearing  on  the  merits. 

XXXY . — ^That  of  ail  such  inscriptions  one  day's  notice  shall  be  givan 
in  tenu,  and  two  days  in  vacation. 

XXXYI. — That  either  party  may  inscribe  the  cause  for  final  hearing 
on  the  merits  or  for  preUminary  hearing  en  droit 

OF  OPPOSITIONS. 

XXXYII. — AU  oppositions  shall  contain  the  reasons  or  moyen» 
d'opposition,  and  none  shall  be  admitted  after  the  filing  of  any  opposi- 
tion. 

XXXYIII. — Each  opposition  afin  d^annuUer  or  de  dû^aire  shall  be 
supported  by  an  affidavit  in  the  following  form  : 

Lower  Canada,         )  Cntccir  Court. 

Circmt  ) 

A.  B.,  Plaintiff; 

vs, 
C.  D.,  Défendant. 
A.  B.,  of  ,  being  duly  swom,  doth  dépose  and  say,  that  the 

faots  articulated  and  set  forth  in  the  annexed  opposition  àfind^ 

.and  each  of  them  is,  and  are  tme,  and  that  the  said  oppositioii  is  not 
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made  with  any  intent  unjiistly  to  retard  or  delay  ilie  sale  of  tlie  whole 
or  any  part  of  the  moveable  or  inunoyeaUe  property,  aeized  by  virtiie 
of  the  writ  of  exeoation  in  this  cause  iasued,  but  that  tbe  aame  is  made 
in  good  faithy  for  the  sole  purpose  of  obtaining  justioe. 

Swom  before  me,  at  this  day  of  18    . 

VXXIX. — ^No  bailiff  shall  reçoive  any  of  the  oppositions  above men-. 
tioned,  unless  supported  by  such  affidavit  ;  but  it  shall  be  the  duty  of 
the  bailiff  to  proceed  as  if  no  sudi  opposition  had  been  presented  to 
him. 

INSCRIFnON  EN  FAUX. 

XL. — A  party  désirons  of  inscribing  en  faux  against  an  exhibit  filed, 
«hall,  by  motion  addressed  to  the  court,  pray  leaye  so  to  do. 

XLI. — The  motion  for  leaye  to  inscribe  en  fa^x  shall  be  signed  by 
the  party  in  whose  name  it  is  made,  or  by  an  attomey  spedally  author- 
ized  so  to  do,  and  an  authentic  copy  of  the  power  of  attomey  given  shall 
be  filed  with  the  said  motion. 

XLTT. — ^The  party  filing  such  exhibit  shall,  within  the  delay  to  be 
prescribed  by  the  court,  on  motion  of  the  pLûntiff  en  /ouo;,  dedare  in 
writing,  if  he  intends  to  ayail  himself  of  such  exhibit  in  support  of  the 
allégations  set  forth  in  his  pleading. 

XLin. — Should  the  party  filing  such  exhibit  omit  to  make  such  dé- 
claration in  writing,  signed  by  himself  or  by  his  attomey  ad  Ukes,  within 
the  time  prescribed,  the  said  exhibit  shall  by  order  of  the  court,  on  the 
motion  of  the  plaintiff  tfiifa/uxy  be  taken  off  the  files  of  the  court,  and 
thereafter  be  held  and  considered  to  ail  intents  and  purposes,  to  haye 
been  withdrawn  by  the  party  who  filed  the  same. 

Xljy. — If  the  défendant  enfoMx  dedare  that  he  does  not  intend  to 
ayail  himself  of  such  exhibit  in  support  of  his  allégations,  the  said  ex- 
hibit shall  be  taken  off  the  files  of  the  court  and  shall  be  held  and  con- 
sidered to  ail  intents  and  purposes,  to  haye  been  withdrawn  by  the 
party  who  filed  the  same. 

XLY . — If  the  défendant  en  fcmm  déclare  his  intention  to  ayail  him- 
self of  such  exhibit  for  the  purposes  aforesaid,  he  shall  file  the  minute 
thereof,  if  there  be  a  minute,  in  the  office  of  the  derk,  within  sudi 
time  as  shall  be  prescribed  by  the  court,  and  in  default  of  so  do- 
ing,  the  said  exhibit  shall,  on  motion  of  the  plaintiff  enfavx^  be  taken 
off  the  files  of  the  oourt,  and  held  and  considered,  to  ail  intents  and 
purposes  to  haye  been  withdrawn  by  the  party  who  filed  the  same. 
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XLVI. — Twodays  after  the  plaintiff  en /auac  shall  bave  been  notified 
of  the  filing  of  the  said  minute  at  the  office  of  aaid  olerk,  the  said 
plaintifi  shall  file,  under  hia  signature,  or  that  of  his  attomey  ad  liUs, 
his  inscription  en  fcwx  containing  ail  the  moyen»  de  fonuXf  a  copy  where- 
of  shall  be  served  on  the  attomey  of  the  adverse  pariy.  If  the  said 
plaintiff  omit  so  to  do,  the  leave  granted  to  him  to  inscribe  en  faux 
shall,  on  motion  of  the  adverse  party,  be  set  aside,  and  the  plaintiff,  on 
the  original  demand,  allowed  to  proceed  as  if  leave  to  inscribe  en  faux 
had  not  been  allowed. 

XLVIL — When  the  moyens  de  fa/ux  are  filed,  the  défendant  enfattx 
may  move  that  the  said  moyens  be  declared  irrelevant  and  inadmissible, 
on  whioh  motion  it  shall  be  compétent  for  the  court,  if  it  reject  the 
same,  to  déclare  the  moyens  de  faux  relevant  and  admissible,  and  to 
order  the  défendant  en  faux  to  file  his  plea  thereto  within  a  given  de- 
lay,  to  be  computed  from  the  day  of  the  making  of  the  procès  verbal 
next  hereinafter  mentioned. 

-  XLYIII. — That  immediately  after  the  rendering  of  the  said  judg- 
ment  declaring  the  moyens  defaiix  relevant  and  admissible,  the  plain- 
tiff  or  défendant  en  foAtx  may  move  that  a  procès  vvrhal,  descriptive  of 
the  exhibit  filed,  be  made  in  the  présence  of  the  adverse  party,  or  his 
attomey  ad  lites. 

XLIX. — If  the  défendant  enfoAix  omit  to  file  his  plea  as  ordered  the 
plaintijQT  en  faux  shall  be  allowed  to  proceed  ex  parte. 

L. — ^The  plaintiff  en  faux  may,  within  two  days  from  the  day  of  the 
filing  of  such  plea,  file  a  spécial  answer  thereto  if  he  think  fit. 

LI. — Either  party  may  inscribe  the  cause  on  the  rôle  d^ enquête  for  the 
adduction  of  évidence. 

LU. — ^The  enquête  being  closed,  either  party  may  inscribe  the  cause 
for  final  hearing. 

LUI. — ^The  cause  being  inscribed  on  the  rôle  d'enquête  and  on  the 
rôle  de  droU,  the  proceedings  thereon  shall  be  regulated  by  the  orders 
and  rules  of  practice  of  this  court 


The  folhwvag  Rides  of  Practice  shaU  apply  apedaUy  to 
Non-AppecUable  Cases. 

LIY . — ^That  the  parties  shall  be  bound  to  proceed  to  evidenoe  on  the 
day  named  for  that  purpose  ;  should  the  plaintiff  not  be  ready  to  pro- 
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oeed,  hifl  action  shall  be  diBnûased  with  costs,  sauf  à  se  pourvoir;  in  oase 
the  défendant  is  not  ready  to  proœed  the  plaintiff  shall  be  allowed  to 
prooeed  exporte, 

LV. — ^The  attomeys  sball  sign  tbe  pleadings  by  them  filed — tbe  derk 
shall  enter  on  the  déclaration  the  name  of  the  defendant's  attomey. 

LVI. — Ail  interrogatories  upon  the  serment  décisoire  or  xx^n  faits  et 
cniicles  çhall  be  served  the  day  bef  ore  that  on  which  the  party  is  to 
answer,  when  the  party  to  be  interrogated  doea  not  réside  more  than 
five  leagues  from  the  oourt-house,  and  when  the  said  party  résides  ai 
a  distance  of  more  than  five  leagues  from  the  court-house,  an  addi- 
tional  delay  of  one  day  shall  be  required  for  every  additional  five 
leagues.  But  the  judge  may,  in  his  discrétion,  allow  either  party  to 
be  interrogated  on  the  sermevU  décisoire  without  requiring  the  interro- 
tories  to  be  in  writing. 


(Signed), 


K  BowsN,  Chief  Justice,  S. 

D.  MoNDSLET,  J.  s.  C, 
Chs.  D.  Day,  J.  S.  C, 
G.  Van  Fïlson,  J.  S.  C, 
Chas.  Mondelbt,  J.  S.  C, 
J.  Smith,  J.  S.  C, 

E.  Bacqust,  j.  s.  c,     V 
J.  DuvAL,  J.  S.  a, 

W.  S.  Mbbbdith,  j.  s.  c. 


Québec,  17th  December,  1860. 


ADDITIONAL    RULES, 

SUBSEQUENTLY  PROMULGATED. 

That  within  four  days  after  the  retum  of  any  writ  of  exécution,  and 
after  the  bailifTs  retum  thereto,  certifying  that  there  are  monies  in 
his  handfl,  subject  to  the  order  of  the  court,  the  clerk  shall  prépare 
and  file  a  report  of  distribution. 

That  the  clerk  shall  prépare  a  liât  of  ail  such  reports  filed,  and  that 
Buch  list  be  posted  up  in  some  conspicuous  place  in  his  office. 

That  auy  party  intending  to  contest  such  report  shall  file  his  con- 
testation at  the  office  of  the  clerk,  on  or  before  the  expiration  of  four 
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days  nezt  after  the  filing  of  sadi  report  :  Provided  «Iways,  thai,  if  ihe 
report  of  distribation  be  filed  on  any  other  day  than  a  Monday,  the 
delay  for  filing  the  contestation  ahall  be  oomputed  from  the  Monday 
next  following  the  day  on  whioh  snch  report  shall  hâve  been  filed. 

That  immediately  aftér  the  delay  for  filing  a  contestation  to  a  report 
of  distribution  shall  hâve  expired,  if  no  contestation  has  been  filed, 
the  plaintiff  may  give  notice  that  he  will  moTe  on  the  first  jnridical 
day  of  the  ensuing  term,  that  the  said  report  be  homologated  with 
oosts  ;  and  if  the  plaintiff  omit  to  give  such  notice  on  the  jnridical 
day  nezt  following  the  expiration  of  the  delay  for  the  filing  of  contes- 
tations, any  other  party  collocated  may  give  sach  notice. 

That  the  said  notice  shall  not  be  served  on  the  parties  ;  bnt  that  the 
same  shall  be  posted  in  the  clerk's  office,  at  least  four  days. 

That  it  shall  be  lawful  for  a  défendant,  by  leave  of  a  judge  of  thia 
court,  to  pay  into  court  the  sum  of  money  which  sudi  défendant 
acknowledges  to  owe  to  the  plaintiff,  and  thereupon,  unless  the  plain- 
tiff shall  accept  thereof  in  f  ull  discharge  of  his  suit,  the  said  sum  shall 
be  struck  out  of  the  déclaration  and  paid  out  of  court  to  the  plaintiff; 
and  upon  the  trial  of  the  issue,  the  plaintiff  shall  not  be  allowed  to- 
give  évidence  for  the  sum  so  acknowledged  to  be  due. 

(Signed) 

Edwd.  Bowen,  Oh.  Justice, 

J.  DUYiX,  J., 

W.  0.  Mbebdith,  j.  s.  C, 
Bb.  Gabon,  J.  S.  C, 
Chs.  D.  Day,  J.  S.  0., 
Ohs.  Mokdblbt,  j.  s.  c. 
Québec,  Jan.  4th,  1870. 
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RULES   OF   PRACTICE 

OF  THE 

SUPERIOR  COURT  FOR  lOWER  CANADA, 

SITTING  AS  A  COURT  OF  REVIEW. 


1.  It  is  ordered  that  in  every  case  of  révision  before  the  said  court 
the  party  aggrieved  Bhall  make  and  file  a  statement  in  writing  of  the 
gronndB  or  reasons  of  révision  to  be  submitted  to  the  said  court. 

n.  The  said  statement  shall  be  divided  into  distinct  items  or  arti- 
clee,  each  of  which  shall  be  regolarly  nnmbered  in  succession,  and  shall 
in  a  summary  manner  explidtly  set  out  and  state  each  particular  ground 
or  reason  aforesaid,  with  the  point  of  law  or  fact  upon  which  said 
groxmd  or  reason  shall  rest. 

III.  The  said  party  may,  if  he  see  fit,  append  to  such  ground  or  rea- 
son  the  authorities  of  law,  by  référence  or  at  length,  relied  upon  for 
each  such  ground  or  reason. 

lY.  The  said  party  shall  file  in  each  case  an  original  of  the  said 
statement,  to  remain  of  record  therin,  and  a  duplicate  thereof ,  for  the 
use  of  the  said  court,  both  original  and  duplicate  to  be  signed  by  the 
counsel  of  the  said  party  aggrieved. 

The  said  original  and  duplicate  shall  be  produced  and  filed  of  record 
in  each  case  on  the  day  on  which  the  case  shall  be  appointed  to  be 
heard,  and  no  hearing  shall  be  aliowed  or  had  until  the  said  statement^ 
original  and  duplicate,  shall  be  so  filed.  No  party  shall  be  heard  upon 
any  grounds  or  reasons  of  revision  other  than  those  set  out  in  the  said 

statement. 

(Signed)  Badolby,  J., 

Stuabt,  J., 
Tasohb&sau,  j. 

ADDITIONAL  BULE. 

In  ail  cases  in  review,  the  prothonotary  shall  prépare  and  keep,  when 
filed,  the  factums,  the  judgment  a  qw>,  and  the  judgment  uid  pro- 
oeedings  in  review. — Octobetf  1873. 
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RULES   OF  PRACTICE 

OF  THE 

COURT  OF  QUEEN'S  BENCH, 

nr  THB 
EXEBbiSE  OF   ITS   CIVIL    APPELLATE  JURISDICTION. 


PBOBnXLGATED  JXTLT  TEBM,   1860. 


I. — That  thifl  court,  in  the  exercise  of  its  appellate  civil  (juriadiction, 
be  opened  at  the  hour  of  ten  in  the  forenoon  of  eaoh  of  the  joridical 
days  on  which  the  saine  is  hy  law  appointed  to  be  held,  unleaa  an  order 
or  adjoumment  to  the  contrary  be  made. 

n. — That  the  Queen's  oounael  and  advocates,  practising  in  thia 
court,  and  the  clerk  of  the  court,  when  in  the  discharge  of  their  reapec- 
tiye  duties  in  court,  be  habited  in  black,  and  in  robes  and  bands,  as 
heretofore  hath  been  used  ;  and  that  no  Queen's  connsel,  or  advocate, 
not,so  habited,  and  in  such  robes  and  bands,  be  heard  in  any  cause. 

m.  That  ail  records,  registers,  books  and  papers,  belonging  to  and 
filed  in  the  court,  be  kept  in  the  places  assigned  for  the  saf e  custody 
thereof,  in  the  court  houses,  respectively,  at  the  places  where  thia 
court  is  by  law  appointed  to  be  held,  and  be  not  thence  remoyed,  or 
taken  therefrom,  on  any  pretence  whatever,  without  the  order  of  thia 
court,  or  of  one  of  the  judges  thereof,  in  writing. 

IV. — ^That  the  office  of  the  derk  of  this  court,  in  what  relates  to  its 
jurisdiction  as  a  court  of  appeal  and  error,  be  kept  in  the  apartments 
assigned  for  it  in  the  court-houses  respectively,  at  the  places  where  thia 
court  is  by  law  appointed  to  be  held  ;  and  that  the  said  office,  in  the 
said  court-houses  respectively,  during  the  présent  and  every^ture 
term,  be  open,  and  regular  and  proper  attendanoe  afforded  therein, 
from  the  hour  of  nine  in  the  forenoon  until  the  hour  of  five  in  the  af- 
ter  noon  of  every  day  (Sundays  and  holidays  excepted),  and  during  the 
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nusation  afier  eaoh  term  from  the  hoor  of  ten  in  the  f orenoon  till  the 
hour  of  three  in  the  aftemoon  of  every  day  (Snndays  and  holidays 
exoepted). 

Y. — That  there  shall  be  prepared  and  kept  by  the  said  clerk  of  this 
court,  in  what  respects  its  civil  appellate  jurisdiction  in  his  office,  a  Çt 
and  proper  book,  in  which  shall  be  made  the  entries  hereinafter  men- 
tioned,  that  is  to  say  :  Every  attomey  of  this  court,  before  the  first 
day  of  September  nezt,  shall  make  in  the  said  book  an  entry,  in  writ- 
ing  and  to  be  signed  by  him,  of  his  name  and  of  his  real  and  elected 
domicile,  in  the  cities  of  Québec  and  Montréal  respectively,  that  is  to 
say,  of  his  real  domicile  in  one  or  other  of  the  said  cities,  if  résident 
in  either  of  them,  and  of  his  elected  domicile  in  that  in  which  he  is 
not  résident,  or  of  his  elected  domicile  in  each  of  the  said  cities,  if  not 
résident  in  either  of  them,  at  which  real  or  elected  domicile  ail  plead- 
ings,  summonses,  rules,  orders  and  notices,  of  which  the  service  on  him 
may  be  required,  may  lawfully  be  made.  And  every  attomey  here- 
after  to  be  admitted  shall,  on  his  admission  and  before  he  commences 
practising  in  this  court,  make  in  the  said  book  a  like  entry.  And  as 
often  as  any  attomey  of  this  court  shall  change  his  real  or  elected 
domicile  or  domiciles,  of  which  an  entry  shall  hâve  been  made  as  af  ore- 
said,  he  shall  make  a  like  entry  of  such  change  ;  and  aU  pleadings, 
summonses,  rules,  orders  and  notices,  which  do  not  require  personal 
service,  shall  be  deemed  and  taken  to  be  suffîciently  served  on  such  at- 
tomey if  a  oopy  thereof  be  left  at  the  place  last  entered  by  such  at- 
tomey as  aforesaid,  as  his  real  or  elected  domicile,  with  any  person  of 
compétent  âge  and  discrétion  résident  at  or  belonging  to  such  place. 
And  if  any  such  attomey  shall  neglect  to  make  such  entry  as  aforesaid, 
then  the  fixing  up  of  any  notice,  pleading,  summons,  mie  or  order  for 
such  attomey  in  the  said  office  of  the  said  clerk  of  this  court  shall  be 
deemed  and  taken  to  be  service  thereof,  and  as  effectuai  as  if  the 
same  had  been  served  at  such  real  or  elected  domicile  as  aforesaid. 

YI. — That  a  schedule  of  ail  suits  depending  in  this  court,  spedfying 
in  each  suit  the  names  of  the  parties,  the  date  of  the  writ  of  appeal  or 
of  the  writ  of  error,  the  time  when  retumed,  or,  if  not  retumed,  the 
fact  of  its  not  being  retumed,  the  names  of  the  attomeys  by  whom 
appearances  for  the  parties  hâve  been  filed,  and  the  date  of  such  ap- 
pearance,  and,  if  not  filed,  the  fact  that  they  hâve  not  been  filed,  the 
days  on  which  the  reasons  of  appeal  and  the  answer  thereto  and  the 
cases  of  the  parties  (if  filed)  hâve  been  filed,  and,  if  not  filed,  the  faot 
that  they  hâve  not  been  filed,  the  day  on  which  each  suit,  if  insoribed 
on  the  roll  for  hearing,  hath  been  so  inscribed,  and  the  day  whidi  by 
such  inscription  is  fixed  for  the  hearing  of  such  suit  shall  be  made 
43 
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ftnd  kept  by  the  said  derk  of  this  court  on  the  fint  day  of  the  next 
and  of  every  snooeeding  term  ;  and  such  sohedule  ahall  be  deemed 
and  taken  in  ail  parts  to  be  an  officiai  oertiûoate  by  the  said  derk  of 
this  court  of  the  state  of  such  suita,  severally  and  respectively,  on  the 
first  day  of  the  term,  when  such  schedule  shall  be  laid  before  the  court 
as  aforesaid. 

VIL — ^That  no  writ  of  appeal  or  writ  of  error  ahall  issue  from  this 
court  unless  a  prcacipe  for  the  same,  signed  by  the  attomey  suing  out 
such  writ,  be  first  delivered  to  the  proper  officer,  by  whom  the  said 
writ  is  to  be  issued  ;  and  every  such  writ  shall  be  written  on  paroh- 
ment  and  shall  bear  the  signature  of  the  attomey,  upon  whose  prœdpe 
the  same  shall  be  issued,  and  shall  be  made  retumable  at  the  place  at 
which  this  court  shall  be  held  next  after  the  issuing  of  such  writ,^ 
within  fifteen  days  from  the  date  thereof;  except  such  writs 
of  appeal  and  writs  of  error  as  may  be  directed  to  the  judge  of  the  Su- 
perior  Court  for  the  district  of -Chispé,  which  shall  be  made  retumable 
within  two  calendar  months  from  the  date  thereof. 

Vm. — That  Personal  service  of  any  writ  of  appeal  or  writ  of  error 
upon  the  attomey  who  bas  appeared  in  the  court  below,  for  the  re- 
spondent  or  the  défendant  in  error,  as  heretof ore  bas  been  practised 
shall,  in  default  of  the  légal  service,  be  held  and  taken  to  be  légal 
service. 

IX. — That  the  writs,  pleadings,  motions  and  ezhibits,  and  other 
paper-writings,  comprising  any  record  to  be  hereafter  transmitted  to 
this  court,  shall,  by  the  prothonotary  of  the  court  from  which  such 
record  prooeeds,  at  the  head  of  each,  be  separately  numbered  respeo- 
tively  from  number  one  to  the  entire  number  thereof,  and  that  an  in- 
dex of  référence  to  the  whole,  by  number,  title  and  description,  under 
the  signature  of  such  prothonotary,  shall  be  by  him  annexed  to  such 
record. 

X. — ^That  the  postage  paid  by  the  said  clerk  of  this  court  on  the  re- 
tum  to  writs  of  appeal  and  writs  of  error,  and  the  records  accompany- 
ing  them  shall,  on  demand,  be  forthwith  reimbursed  to  him  by  the  at- 
tomey of  the  appellant  or  plaintiff  in  error,  and,  if  not  so  reimbursed, 
the  payment  thereof  by  such  attomey  may  be  immediately  enf orced, 
by  resort  to  the  summary  junsdiction  of  this  court 

XI. — That  on  every  writ  of  appeal  or  writ  of  error  hereafter  to  be 
issued  it  shall  be  incumbent  on  the  appellant  and  respondent,  or  the 
plaintiff  and  défendant,  in  error  respectively  to  enter  his  appearance 
in  the  office  of  the  said  clerk  of  this  court  on  or  before  the  'eighth  day 
next  after  the  day  on  which  such  writ  of  appeal  or  writ  of  error  bas 


Digitized  by 


Google 


COUBT  OP  queen's  bench  (civil  appeals).         675 

beeii  made  retumable,  and,  in  defaolt  thereof ,  shall  be  preduded  from 
entering  an  appearanoe  in  snch  suit,  in  whioh  subséquent  prooeedingi 
may  be  had  ex  parte  against  the  party  so  in  defaolt  as  af oresaid. 

Xn. — That  the  reasons  of  appeal  or  the  asdgnment  of  erron,  as  the 
case  may  reqnire,  in  eveiy  sait  shall  be  filed  within  ei^t  days  next 
after  the  retom  of  the  writ  of  appeal  or  writ  of  error,  as  the  case  may 
be,  and  the  transmission  of  the  record  and  proceedings  from  the  court 
below,  and  shall  contain  speoifically  the  several  groundsand  reasons  of 
^peal,  and  the  several  errors  for  which  the  reversai  of  the  judgmeni 
appealéd  from  is  sought  ;  and  if  the  reasons  of  appeal  or  the  assign- 
ment  of  errors  be  not  filed  within  the  time  af  oresaîd,  it  shall  be  compé- 
tent to  the  attomey  of  the  respondentor  défendant  in  error,  by  notice 
in  writing  under  his  signature,  directed  to  the  attomey  of  the  appel- 
lant  or  plaintifT  in  error  in  such  suit,  to  demand  the  reasons  of  appeal 
or  the  assignment  of  errors,  as  the  case  may  requirtf,  and,  if  the  rea- 
sons of  appeal  or  the  assignment  of  errors  be  not  filed  within  six  dajrs 
from  service  of  such  notice,  eveiy  such  suit  in  appeal  or  in  error  shfdl 
be  dismissed  with  costs. 

XIII. — ^That  the  answers  to  reasons  of  appeal  in  every  suit  in  appeal, 
and  the  joinder  in  error  in  every  suit  in  error,  shall  be  filed  within 
eight  days  after  the  filing  of  the  reasons  of  appeal  or  the  assignment  of 
errers  ;  and  if  not  so  filed  it  shall  be  compétent  to  the  attomey  of  the 
iq[ypellant  or  of  the  plaintiff  in  error,  as  the  case  may  be,  by  notice  in 
writing  under  his  signature,  directed  to  the  attomey  of  the  respondent 
or  défendant  in  error,  in  such  suit,  to  demand  the  answers  to  the  rea- 
sons of  appeal  or  the  joinder  in  error  ;  and  if  such  answer  or  joinder  in 
error,  shall  not,  within  four  days  from  the  service  of  such  notice,  be 
filed,  the  respondent  or  défendant  in  error,  as  the  case  may  be,  shall  be 
wholly  precluded  from  filing  an  answer  to  the  reasons  of  appeal,  or  a 
joinder  in  error  ;  and  the  appellant  or  plaintiff  in  error  may,  after  no- 
tice given  to  the  adverse  party  of  his  intention  so  to  do,  proeeed  to 
a  hearing  of  his  suit  in  appeal  or  in  error  ex  parte  ;  and  to  judgment 
therein,  without  the  intervention  of  the  respondent  or  défendant  in 
error. 

XIY. — ^That  the  cases  of  the  appellant  and  respondent  or  plaintiff 
and  défendant  in  error,  in  every  suit  in  appeal  or  error,  to  the  number 
of  ten  on  each  side,  shall  be  delivered  by  the  i^pellant  and  respondent, 
the  plaintiff  and  défendant  in  error,  respectively  to  the  said  derk  of 
ihis  court,  to  be  by  him  filed,  within  ten  days  after  the  filing  of  the 
answers  to  the  reasons  of  appeal  or  the  rejoinder  in  error.  '  And  if  the 
case  of  the  appellant  or  the  plaintiff  in  error  be  not  so  delivered  and 
filed  the  suit  in  appeal  or  in  error,  of  such  appellant  or  plaintiff  in  error. 


Digitized  by 


Google 


676  COURT  OF  QUEEN'S  BENCH  (civil  APPEAL8). 

ahall  be  deemed  to  be  deserted,  and  on  motion  of  the  respondent  or 
défendant  in  error,  shall  be  diamiBsed  with  costs.  And  if  the  cases  of 
the  respondent  or  défendant  in  error  be  not  deliyered  and  filed  as  af ore- 
said,  such  respondent  or  défendant  in  error  shall  be  deemed  to  hâve 
deserted  such  suit  in  appeal  or  error,  and  the  same  may  be  heard  ex 
parte,  on  the  part  of  the  appellant  or  plaintiff  in  error,  and  jndgment 
rendered  therein,  without  the  intervention  of  the  respondent  or  défend- 
ant in  error. 

XV. — That  when  and  so  soon  as  the  answers  to  the  reasons  of  appeal, 
or  the  joinder  in  error,  as  the  case  may  require,  shall  be  filed,  it  shall 
be  compétent  to  either  party,  by  whom  cases  hâve  been  filed,  to  set 
down  such  suit  for  hearing,  by  inscribing  the  same  on  a  docket  roU  to 
be  kept  by  the  said  clerk  of  this  court  for  that  purpose,  in  vacation  or 
in  term,  of  which  inscription  two  days'  notice  shall  be  given  to  the  ad- 
verse party. 

XVI. — That  after  the  inscription  of  a  cause  for  final  hearing,  it  shall 
be  the  duty  of  the  said  clerk  of  this  court,  without  delay,  to  deliver  to 
the  judges,  respectively,  printed  cases,  making  part  of  the  cases,  which 
hâve  been  filed  as  aforesaid  in  such  case,  and  fumish  the  attomey  of 
eaoh  party,  who  shall  hâve  filed  his  case,  on  his  demand,  with  a  printed 
oopy  of  the  case  of  the  adverse  party,  and  he  shall  retain  and  file  of 
record  one  of  the  printed  cases  of  the  said  parties  respectively. 

XYII.— That  it  shall  be  the  duty  of  the  said  clerk  of  this  court  to 
prépare  and  keep  a  docket  roU  of  the  causes  which  hâve  been  inscribed 
for  hearing,  in  the  order  in  which  they  hâve  been  inscribed  ;  from 
which  docket  roU  the  causes  to  be  heard  shall  be  called  on  each  day, 
in  the  order  in  which  they  stand  on  the  said  rolL 

XVIII.  —That  in  cases  where  a  suit  in  appeal  or  in  error,  having 
been  inscribed  for  hearing,  and  being  called  from  the  roll,  the  appellant 
and  respondent,  or  the  plaintiff  and  défendant  in  error,  shall  not  ap- 
pear,  or  shall  not  be  ready  to  proœed,  every  such  suit  shall  be  struck 
from  the  roU  ;  and  in  cases  where  a  suit  in  appeal  or  in  error,  having 
been  inscribed  for  hearing,  and  beiag  called  from  the  roU,  the  appel- 
lant or  plaintiff  in  error,  shall  not  appear,  and  the  respondent  or  de- 
fendant  in  error  shall  appear,  every  such  suit  shall  be  dismissed  with 
costs  to  the  respondent  or  défendant  in  error  ;  and  in  cases  where  a 
suit  in  appeal,  or  in  error,  having  been  inscribed  for  hearing,  and 
being  called  from  the  docket  roU,  the  respondent  or  défendant  in  error 
shall  not  appear,  and  the  appellant  or  plaintiff  in  error  shall  appear, 
and  be  ready  to  proceed,  every  such  suit  shall  be  heard  on  the  part  of 
the  appellant  or  plaintiff  in  error,  so  appearing,  ex  parte,  and  such 
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order  and  JQdgment  thereupon  made  and  rendered  as  to  law  and  justice 
shall  appeitain,  withont  coets  in  stich  case  to  the  respondent  or  de- 
fendant  in  error. 

XIX — That  in  ail  suits  which  shall  hereafter  be  pending  in  this 
oonrt,  no  more  than  two  connsel  shall  be  heard  in  opening,  or  in  ans- 
wer,  and  one  only  in  reply. 

XX. — That  when  this  court  shall  be  moved  in  any  suit,  upon  any 
spécial  matter,  not  appearing  upon  the  record  or  proceedings  filed  in 
such  suit,  such  spécial  matter  shall  be  previously  authenticated  by  affi- 
davit;  and  a  copy  of  the  affidavit,  and  two  days'  notice  of  such  motion 
served  on  the  adverse  party.  And  no  such  motion  shaU  be  received, 
until  such  affidavit,  and  an  affidavit  of  the  service  of  notice  as  afore- 
said,  shall  be  read  and  filed. 

XXL — That  every  motion  for  an  appeal  from  an  interlocutory  judg- 
ment,  shall  be  accompanied  with  copies  of  such  interlocutory  judgment 
and  of  the  pleading  filed  in  the  suit,  together  with  copies  of  such  ez- 
hibits  and  proceedings  therein  as  may  be  material  and  necessaryin 
support  of  any  such  motion. 

XXn. — That  a  copy  of  every  judgment  of  this  court,  by  reason 
whereof  the  record  in  any  suit  in  this  court  shall  be  remitted  to  the 
court  below  shall  be  annezed  to  the  record,  and  transmitted  with  the 
same  under  the  certificate  of  the  said  clerk  of  this  court 

XXIII. — That  in  the  computation  of  time,  the  common  rule  dits  a 
quo  non  computatu/r  iermino  shall  be  observed  ;  and  in  ail  cases  in 
which  a  prescribed  delay  or  period,  within  which  something  is  required 
to  be  done,  shall  expire  on  a  Sunday  or  holiday,  the  same  shall  ipso 
jure  stand  and  be  enlarged  to  the  then  next  juridical  day. 

XXrV. — ^That  àll  rules  and  orders  heretofore  made  for  regulating 
the  practice  in  appeal  and  in  error,  and  now  in  force  in  this  court,  be 
and  the  same  are  hereby  resdnded  and  annulled. 

(Signed) 

J.  Stuaet,  0.  J., 

J.  R.  BOLLAKD,  J.  B.  R., 

Phi.  Panbt,  J.  B.  R., 
T.  0.  Aylwin,  j. 
Québec,  12th  July,  1850. 
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ADDITIONAL  RXJLES. 

That  for  the  fature,  in  appeals  from  the  Circuit  Ooiut,  the  parties 
shall  each  produce  a  printed  factum,  in  the  same  manner,  within  the 
same  delay,  and  subject  to  the  same  penalties  as  are  prescribed  and 
established  by  the  rule  conoeming  appeals  from  the  Superior  Court. 

Expérience  having  shown  that  the  paper  covers  heretofore  in  um 
are  insufBicient  to  protect  the  records  of  the  court  from  injury,  it  is 
hereby  ordered,  pursuant  to  the  statute  in  that  behalf ,  that,  for  the 
future,  the  derk  do  provide  proper  wrappers  or  extemal  coyers  in 
parchment,  for  each  record  ;  and  to  defray  the  expense  thereof ,  the 
sum  of  one  shilling  and  three  pence  shall  be  paid  to  him  over  and  aboyé 
the  other^ums  now  payable  upon  the  suing  out  of  any  writ  of  appeaL 

It  is  further  ordered  that,  instead  of  the  présent  number,  for  the 
future  there  be  filed  in  the  office  of  the  clerk  twenty-fiye  printed  copies 
of  cases  on  each  side,  in  appeal  ;  and  that  the  said  cases  be  printed, 
as  heretofore,  in  paper  in  folio  form.    (ilth  July,  1867.) 

Doubts  haying  arisen  whether  the  additional  number  of  cases  in  ap- 
peal made  requisite  by  the  rule  of  the  Ilth  July  last,  should  be  liable 
to  the  payment  of  any  fee  or  charge,  it  is  hereby  ordered  that  no  fee 
or  charge  whateyer  shall  be  demanded  or  paid  in  respect  of  such  ad- 
ditional cases.     (12th  Octoh&r,  1867.) 

For  the  future,  in  appeab  from  the  Circuit  Court,  the  parties  shall 
each  produce  a  printed  f  actum  in  the  same  manner,  within  the  same 
delay,  and  subject  to  the  same  penalties  as  are  prescribed  and  estab- 
lished  by  the  rule  conceming  appeals  from  the  Superior  Court  ;  and 
the  party  appellant  will  not,  for  the  future,  be  obliged  to  fumish  copies 
of  his  pétition  in  appeaL 

For  the  future,  in  eyery  appeal,  as  well  from  the  Superior  as  from 
the  Circuit  Court,  the  eyidence  taken  in  the  suit  is  to  be  printed  and 
to  form  part  of  the  f  actum,  that  is  to  say,  that  the  appellant  shall  haye 
printed,  with  his  factum,  the  eyidence  adduced  by  him  in  the  court  of 
original  junsdiction,  and  the  respondent  that  adduced  by  him.  (6tik 
December,  1869.) 

The  appellant  in  each  cause  shall  insert  in  his  factmn  a  true  copy  of 
the  judgment  appealed  from,  and  both  parties,  appellant  and  respon- 
dent, shall  endorse  on  the  said  factum  the  name  of  the  court  irom 
whose  judgment  the  appeal  has  been  instituted.     (9^^  Decemher,  1861.) 

Hereafter,  communication  of  the  record  in  each  cause  shall  be  giyen 
to  the  attomey  of  either  party,  on  his  receipt  filed  with  the  derk  of  the 
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court,  and  that  the  order  of  thù  court  or  of  one  of  the  judges  thereof , 
required  by  the  third  Rule  of  Praotice,  be  diapensed  with.  (6^  June, 
1862.) 

At  the  expiration  of  eaoh  term,  the  derk-  of  thÎB  court  shall  give 
to  eaoh  judge  a  liât  of  the  cases  in  which  an  appeal  has  been  allowed 
to  Her  Majesty  in  Her  Privy  OounciL 

Immediately  on  the  transcript  of  the  record  being  transmitted  to  the 
first  derk  of  the  Privy  Oounoil,  the  derk  of  this  court  shall  inform 
eaoh  judge  thereof.     (4^  June,  1864.) 

Appeals  from  judgments  in  actions  of  ejectment  brought  under  the 
Lessors  and  Lessees'  Act  shall,  as  to  hearing,  hâve  preoedenoe  in  this 
court  before  other  cases.    (9th  March,  1865.) 

No  barrister,  attomey,  prothonotary,  sheriff,  crier,  bailiff,  sheriFs 
officer  or  officer  of  this  court  shall  be  bail  or  surety  in  any  action  or 
proceeding  cognizable  by  this  court  or  by  any  judge  thereof.  {9th 
June,  1865.) 

The  derk  of  this  court,  immediately  upon  the  receipt  of  the  papers 
tn^ismitted  in  a  case  reserved  for  the  opinion  of  the  court,  shall  set  ' 
down  such  case  for  hearing  on  the  first  juridical  day  of  the  then  next 
ensuing  term. 

The  plaintiff  in  error  in  ail  criminal  cases,  shall  file  an  assignment  of 
errors  on  the  first  juridical  day  after  the  day  of  the  retum  of  the 
said  writ. 

The  joinder  in  error  shall  be  filed  on  the  first  juridical  day  following 
the  filing  of  the  assignment  of  errors. 

The  derk  of  this  court,  on  receiving  the  joinder  in  error,  shall  forth- 
with  set  down  the  cause  to  be  heard  on  the  errors  assigned.  (1^ 
Jtme,  1867.) 

I 
Fbidat,  the  Siasteenth  da/y  of  Ma/rch,  one  fKoueand  eight 
himdred  and  aeventy-êeven. 
Prbsbnt: 
The  Honourable  Mr.  Ohief  Justice  Dorion, 
"  "  Mr.  Justice  Monk, 

"  "  Mr.  Justice  Ramsay, 

"  "  Mr.  Justice  Sanbom, 

'*  "  Mr.  Justice  Tessier. 

EEOUL^    GENERALES. 

On  the  first  day  of  eaoh  term,  the  OleriE  of  Appeals  shall  lay  before 
ihe  Court  a  list  of  àll  cases  pending  before  the  Court,  in  which  no  pio- 
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oeedingB  haye  been  had  for  more  than  a  year,  indicating  the  name  of 
the  parties  and  of  their  respective  counsel,  the  nature  and  date  of  last 
proceeding  had  in  suoh  case  ;  and  such  cases  shall  be  considered  to 
hâve  been  deserted,  and  the  court  may  withont  any  demand  to  that 
effect  order  the  records  to  be  transmitted  to  the  court  below. 

This  rule  to  be  enforced  in  cases  now  pending  as  well  as  to  future 
cases  from  and  after  the  first  day  of  March,  one  thousand  eight  hun- 
dred  and  seventy-eight. 


In  ail  cases  of  appeal  and  error,  the  parties  may  in  lieu  of  factums  as 
now  required,  file  a  spécial  case  setting  forth  the  judgment  or  judg- 
ments  appealed  from  and  so  muoh  of  the  pleadings,  évidence,  docu- 
ments and  orders  in  the  cause  as  they  may  deem  necessary  to  enable 
the  Oourt  to  décide  the  questions  at  issue,  together  with  such  proposi- 
tions of  law  or  f  act  as  may  be  relied  upon  by  the  parties  respectively^ 
and  suoh  spécial  cases  shall  be  considered  as  common  to  both  parties 
and  will  entitle  the  counsel  engaged  in  the  case  to  the  same  fées  as  if 
separate  factums  had  been  filed. 


The  cases  or  factums  shall  be  printed  on  paper  of  eleven  inches  by 
eight  inches  and  a  half,  the  type  to  be  small  pica  leaded  face,  and 
every  tenth  Une  numbered  in  the  margin. 

(Oertified)  L.  W.  MARCHAND, 

Clerk  of  Appeals. 
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RULES  OF  PRACTICE 


OP 


HER  MÂJESTY^S  PRIVY  COUNCIL. 


JUDIOIAL     OOMMITTEE, 
Appellate  Jtjeisdiotiok. 


At  thb  Court  at  Buokinoham  Palace, 

The  13th  day  of  June,  1863.     " 

Présent  : 

The  Quben's  Most  Excellent  Majestt. 

HiS  BOTAL  HlOHNBBS  PbINCE  AlBEKT. 

Lord  Président,  Earl  of  Aberdeen, 

Lord  Steward,  Earl  of  Clarendon, 

Duke  of  Newcastle,  Yiscount  Palmerston, 

Duke  of  Wellington,  Mr.  Herbert, 

Lord  Chamberlain^  Sir  James  Ghraham,  Bart 

Whereas,  there  was  this  day  read  at  the  board  a  report  from  tho 
Bight  Hononrable  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Coundl,  dated  the  SOth  May  last  past,  humbly  setting  forth  that  the 
Lords  of  the  Judioial  Committee  hâve  taken  into  considération  the 
praotice  of  the  committee  with  a  yiew  to  greater  economy,  dispatch  and 
effieiencyin  the  appellate  jurisdiction!of  HerMajesty  inCouncil,and  that 
their  lordships  hâve  agreed  humbly  to  report  to  Her  Majesty  that  it  is 
expédient  that  certain  changes  should  be  made  in  the  existing  practice 
in  appeals  and  recommending  that  certain  raies  and  régulations  therein 
set  forth  should  henceforth  be  observed,  obeyed  and  carried  into  exé- 
cution, provided  Her  Majesty  is  pleased  to  approve  the  same  :  Her 
Majesty  having  taken  the  said  report  into  considération,  was  pleased 
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by  and  with  the  advice  of  Her  Privy  Gouncil,  to  approve  thereof ,  and 
of  the  rulea  and  régulations  set  forih  therein,  in  the  worda  foUowing, 
videlicet: 

I. — That  any  fonner  usage  or  practice  of  fier  Majesty^s  Privy  Coun- 
cil notwithstanding,  an  appellant  who  shall  suoceed  in  obtaining  a 
reversai  or  material  altération  of  any  judgment,  deoree  or  order  ap- 
pealed  from  shall  be  entitled  to  recover  the  oosts  of  the  appeal  from. 
the  respondent,  except  in  cases  in  whioh  the  Lords  of  the  Judidal 
Oommittee  may  think  fit  otherwise  to  direct. 

U. — That  the  registrar,  or  other  proper  officer  having  the  custody  of 
records  in  any  courts  of  spécial  jurisdiction,  from  vrhich  an  appeal 
is  brought  to  Her  Majesty  in  Council,  be  directed  to  send  by  post, 
with  ail  possible  dispatch,  one  certified  copy  of  the  transcript  record 
in  each  cause  to  the  regiatrar  of  Her  Majesty^s  Privy  Council,  White- 
hall,  and  that  ail  such  transcripts  be  registered  in  the  Privy  CouncQ 
Office,  with  the  date  of  their  arrivai,  the  names  of  the  parties,  and  the 
date  of  the  sentence  appealed  from  ;  and  that  such  transcript  be  ac- 
companied  by  correct  and  complète  index  of  ail  the  papers,  documents 
and  exhibits  in  the  cause  ;  and  that  the  registrar  of  the  court  appealed 
from,  or  other  proper  officer  of  such  court,  be  directed  to  omit  from  such 
transcript  ail  merely  formai  decuments,provided  such  omission  bestated 
and  certified  in  the  said  index  of  papers  ;  and  that  a  spécial  oare  be  taken 
not  to  allow  any  document  to  be  set  forth  more  than  once  in  such 
transcript  ;  and  that  no  certified  copies  of  the  record  be  transmitted 
to  agents  in  England,  by  or  on  behalf  of  the  parties  in  the  suit  ;  and 
that  the  fées  and  expenses  incurred  and  paid  for  the  préparation  of 
such  transcript  be  stated  and  certified  upon  it  by  the  registrar  or  other 
officer  preparing  the  same. 

III. — That  when  the  record  of  proceedings,  or  évidence  in  the  cause 
appealed  has  been  printed  or  partiy  printed  abroad,  the  r^istrar,  or 
other  proper  officer  of  the  court  from  which  the  appeal  is  brought, 
shall  be  bound  to  send  home  the  same  in  a  printed  form,  either  wholly 
or  so  far  as  the  same  may  hâve  been  printed  ;  and  that  he  do  certify 
the  same  to  be  correct,  on  two  copies,  by  signing  his  name  on  every 
printed  sheet  and  by  affixing  the  seal,  if  any,  of  the  court  appealed  from 
to  thèse  copies  with  the  sanction  of  the  court  ;  and  that  in  ail  cases  in 
which  the  parties  in  appeals  shall  think  fit  to  hâve  the  proceedings 
printed  abroad,  they  shall  be  at  liberty  to  do  so,  provided  they  cause 
fifty  copies  of  the  same  to  be  printed  in  folio  and  transmitted  at  their 
expense,  to  the  registrar  of  the  Privy  Council  ;  two  of  whioh  printed 
copies  shall  be  certified,  as  above,  by  the  officers  of  the  court  appealed 
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from  ;  and  in  ihis  case  no  further  expense  for  oopying  or  printing  the 
record  will  be  incnrred  or  allowed  in  England. 

rv. — That  on  the  arrivai  of  a  written  transcript  of  appeal  ai  the 
Privy  Council  Office,  Whitehall,  the  appellant,  or  the  agent  of  the  ap- 
pellant  prosecuting  the  same,  ahall  be  at  liberty  to  call  on  the  regia- 
trar  of  the  Privy  Oonncil  to  canse  it,  or  such  part  thereof  aa  the  res- 
pondent,  or  his  agent  may  reqnire,  to  be  printed  by  Her  Majeety^s 
printer,  or  by  any  other  printer  on  the  same  terma — the  appellant  or 
hÎB  agent  engaging  to  pay  the  costa  of  preparing  a  copy  for  tiie  printer, 
at  a  rate  not  ezceeding  one  shilling  per  brief  sheet — and  likewise  the 
ooBt  of  printing  such  record  or  appendix  ;  and  that  one  hundred  copies 
of  the  same  be  stmck  off,  whereof  thirty  copies  are  to  be  delivered  to 
the  agents  on  each  side,  and  forty  kept  for  the  use  of  the  Judidal  Oom- 
mittee  ;  and  that  no  other  fee  for  solicitors'  copies  of  the  transcript 
or  for  drawing  the  joint  appendix  be  henceforth  allowed,  the  solicitors 
on  both  sides  being  allowed  to  hâve  access  to  the  original  papers  at  the 
council  office,  and  to  extraot  or  cause  to  be  extraoted  and  copied,  suoh 
parts  thereof  as  are  necessary  for  the  préparation  of  the  pétition  of  ap- 
peal, at  the  stationer's  charge,  not  exceeeding  one  shilling  per  brief 
sheet 

y. — That  a  certain  time  be  fixed,  within  which  it  ahall  be  the  duty 
of  the  appellant,  or  his  agent,  to  make  such  application  for  the  printing 
of  the  transcript,  and  that  such  time  be  within  the  space  of  six  calen- 
dar  months  from  the  arrivai  of  the  transcript  and  the  registration  there- 
of, in  ail  matters  brought  by  appeal  from  Her  Majesty's  colonies  and 
plantations  east  of  the  Oape  of  Oood  Hope,  and  from  the  territories  of 
the  East  India  Company,  and  within  the  space  of  three  months  in  ail 
matters  brought  by  appeal  from  any  other  part  of  her  Majest/s  domi- 
nions abroad  ;  and  that  in  def  ault  of  the  appellant  or  his  agent  taking 
effectuai  steps  for  the  prosecution  of  the  appeal  within  such  time  or 
times  respectively,  the  appeal  shall  stand  dismissed  without  further 
order,  and  that  a  report  of  the  same  be  made  to  the  Judidal  Commit- 
tee  by  the  registrar  of  the  Privy  Council,  at  their  Lordships'  next 
sitting. 

VI. — That  whenever  it  shall  be  found  that  the  décision  of  a  matter 
on  appeal  îb  likely  to  tum  exdusively  on  a  question  of  law,  the  agents 
of  the  parties,  with  the  sanction  of  the  registrar  of  the  Privy  Council» 
may  submit  such  question  of  law  to  the  Lords  of  the  Judicial  Commit- 
tee,  in  the  form  of  a  spécial  case,  and  print  such  parts  only  of  the 
transcript  as  may  be  necessary  for  the  discussion  of  the  same  ;  pro- 
vided  that  nothing  herein  oontained  shall  in  any  way  bar  or  prevent  the 
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Lords  of  the  Jndidal  Committee  from  ordering  the  fnll  discassion  of 
the  whole  case,  if  they  shall  so  think  fit  ;  and  that  in  order  to  promote 
Buch  arrangements  and  simplification  of  the  matter  in  dispute,  the 
registrar  of  the  Privy  Oouncil  may  call  the  agents  of  the  parties  bef  ore 
him,  and  having  heard  them  and  examined  the  transcript,  may  report 
to  the  committee  as  to  the  nature  of  the  proceedings. 

And  Her  Majestyis  further  pleased  to  order  and  it  is  hereby  ordered 
that  the  foregoing  rules  and  régulations  be  punctually  observed, 
obeyed,  and  carried  into  exécution^  in  àll  appeals  or  pétitions  and 
complaints,  in  the  nature  of  appeals,  brought  to  Her  Majesty  or  to  Her 
heirs  and  sucoessors,  in  Oouncil,  from  Her  Majesty's  colonies  and 
plantations  abroad,  and  from  the  Channel  Islands  or  the  Isle  of  Man, 
and  from  the  territories  of  the  East  India  Company,  whether  the  same 
be  from  the  courts  of  justice,  or  from  spécial  jurisdiction,  other  than 
appeals  from  Her  Majesty's  Courts  of  Yice-Admiralty,  to  which  the 
said  rules  are  not  to  be  applied. 

Whereof  the  judges  and  officers  of  Her  Majesty's  courts  of  justice 
abroad,  and  the  judges  and  ofiicers  of  the  Superior  Courts  of  the  East 
India  Company,  and  ail  ether  persons  whom  it  may  concem  are  to 
take  notice,  and  govem  themselves  aocordingly. 

(iSigned)  William  L.  Bathxtbst. 
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ÂDVOCÂTES^  FEES 

IN    THE    SUPERIOR  COURT. 


It  ifl  hereby  ordered  that  the  f ollowing  fées  be  allowed  to  the  oomuel, 
advocates  and  attomeys  praotising  in  the  Superior  Oourt  in  actions 
to  be  institutedy  and  npon  other  proœedings  to  be  oommenced,  from 
and  after  the  day  on  which  the  présent  tariff  shall  be  entered  by  the 
prothonotaries  of  this  Oourt  in  the^^egisters  of  the  same  as  by  law 
direoted  ;  and  the  tariff  of  fées  for  the  ooonsel,  adyocates  and  attomeys 
practising  in  this  Court,  the  original  whereof  was  entered  in  the  régis- 
ters  of  the  said  Court  at  the  City  of  Québec,  on  the  20th  day  of  July, 
1852,  ÎB  hereby  repealed  in  so  far  as  regards  actions  to  be  insitituted, 
and  other  proceedings  to  be  commenced,  from  and  after  the  day  on 
which  the  présent  tariff  shall  be  so  entered  in  the  registers  of  this 
Court. 

Vide  0,  C,  P.  cvrUe,  art.  29. 


nasT  cLAsa  aotions  oonsist  of 

1.  Personal  actions  when  the  value  in  contest  exceeds  $400. 

2.  Real  and  mixed  actions  not  otherwise  specially  provided  for. 

3.  Actions  for  séparation  from  bed  and  board,  and  en  dedartUion  de 
patemiU. 

4.  Proceedings  by  Mandomus^  Scire-fadas,  Bequête-LibeUée  or  Pro- 
hibition, or  others  under  articles  997  to  1033  of  the  Code  of  Civil  Pro- 
cédure and  upon  like  proceedings. 

SBOOND  OLASS  ACTIONS  CM)NSIST  OF 

1.  Personal  actions  when  the  value  in  contest  does  not  exceed  $400. 

2.  Actions  for  séparation  of  property. 

3.  Actions  or  peii^ionsendegtUuHonde  Tutelle  or  Owatdle. 

4.  AU  actions  not  induded  in  the  First  Class  and  not  otherwise  speci- 
ally provided  for. 
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ACmOKS  NOT  CONTBSTBD. 

TO  niAmiFr^  attokhit. 

IfliOlMB.    2ndClM& 

L  If  the  action  be  settled  before  retum $18  00    $14  00 

2.  If  the  action  be  settled,  or  if  the  défendant  confess 

jndgment  on  the  day  of  the  retum,  or  on  the  next 

foUowing  juridical  day 20  00      16  00 

3.  If  the  action  be  settled  or  if  the  défendant  confess 

judgment,  af  ter  the  delay  mentioned  in  the  next 
preceding  number,  but  before  plea  filed,  or  in- 
scription for  proof ,  or  inscription  for  fi|ial  hear- 
ing  on  the  merits  where  no  enquête  is  neoessary.     22  00      18  00 

4.  If  the  action  be  settled  after  the  inscription  on  the 

roll  for  proof ,  but  before  the  dosing  of  the  en- 
quête, or  if  the  action  be  settled  after  the  in- 
scription for  final  hearing  on  the  merits  where  no 
enquête  is  necessary,  or  if  judgment  be  rendered 
on  such  last  mentioned  inscription 2500      2000 

5.  If  the  action  be  settled  after  enquête  dosed,  or  if 

judgment  be  rendered  in  such  action  after  en- 
quête     30  00      24  00 

6.  In  any  of  the  above  cases  in  which  the  défendant 

may  hâve  appeared  by  attomey,  to  defendant's 

attomey  on  actions  retumed,  or  on  congé  défaut,      6  00        5  00 

AC7TION8  œHTBSTBD. 

rnun  olâbb.  saoojn  olaêb. 

PltiL       Defdt.  ^tff.       Defdt. 

7.  If  the  action  be  settled  after  the 

filing  of  any  plea  other  than  a 
plea  to  the  merits  and  without 
enquête  on  such  plea,  or  if  the 
action  be  dismissed  on  such 
plea  and  without  enquête 930  00  $25  00        $25  00  $20  00 

8.  If  the  action  be  settled  after  the 

filing  of  a  plea  to  the  merits 
but  before  the  inscription  on 
the  roll  for  proof  where  an  en- 
quête is  necessary  or  before  the 
inscription  for  final  hearing 
where  no  enquête  is  necessary    40003000  30002500 

9.  If  the  action  be' settled  after  the 

inscription  on  the  roll  for  proof, 
but  before  the  inscription  for 
finalhearing 5000     4000         400035  00 
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Pltff.       Defdt  Pttfl.        Doldt 

10.  If  the  action  be  Bettledafterthe 
inscription  for  final  hearing,  or 
if  jndgment  be  rendered  on 
suchhearing 96000|6000        |6000$4000 

11.  The  costs  in  actions  in  revendication  for  moveables  to  be  taxed 
as  against  the  plaintiff  aocording  to  the  value  of  the  property  claimed, 
and  as  against  the  défendant  according  to  the  value  of  ihe  property  for 
which  judgment  is  rendered. 

12.  Hypothecary  actions  and  actions  for  seigniorial  dues  where  the 
title  of  the  seignior  is  not  contested,  are  to  be  oonsidered  in  respect  of 
costs  as  merely  personal  actions. 

13.  The  costs  in  actions  to  aooount  to  be  taxed  as  against  the  plain- 
tiff according  to  the  amount  demanded,  and  as  against  the  défendant, 
aocording  to  the  amount  for  which  he  is  accountable. 

14.  In  any  action  of  ejectment  under  the  Lessor  and  Lessee  Act, 
not  induding  actions  in  which  either  rent  is  or  damages  are  sned  for 
(which  actions  are  provided  for  by  statute),  the  costs  to  be  as  in  a 
Personal  action  (in  the  Superior  Oourt  or  Oirouit  Court,  as  the  case 
may  be),  for  a  sum  of  money  equal  to  the  value  of  the  promises  leased 
for  the  year  cxurent  at  the  time  of  the  institution  of  the  action,  or  if 
the  lease  shall  hâve  expired,  then  for  the  last  year  to  which  the  lease 
extended. 

15.  In  action  of  damages  for  personal  wrongs  (except  in  actions  in 
which  the  court  or  jury  shall  find  the  damages  to  be  under  forty  shil- 
lings sterling),  the  costs  to  be  taxed  as  of  the  class  to  be  deteimined 
by  the  final  judgment. 

16.  In  actions  for  sums  of  money  under  $200  instituted  by  writ  of 
cc^^  ad  respondendum  in  the  Superior  Oourt,  the  costs  to  be  as  in 
actions  over  ^100  in  the  Circuit  Court.  • 

17.  In  any  case  where  the  défendants  sever  in  their  defenoe,  the 
plaintiff*8  attomey  shall  reçoive,  on  each  additional  issue,  one  half  of 
the  sum  which  he  would  hâve  received  had  there  been  but  one  issue  : 
the  whole  amount  to  be  payable  in  equal  proportions  by  the  party  or 
parties  to  each  issue. 

ADDinOITAL   FBB8. 

18.  For  the  second  and  every  additional  oopy  of  the  plaintifiTs 

déclaration fl  00 
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19.  AffidaTit  to  obtain  wiit  of  capicis  ad  respondendwn,  attaoh- 
ment  in  revendication,  simple  attachment  before  judg- 
ment,  attachment  for  rent,  certiorari  or  other  préroga- 
tive writ — when  an  affidavit  is  required  and  the  action 
is  commenced  by  such  process — (this  fee  not  to  be  al- 
lowed  for  any  affidavit  referring  in  gênerai  terms  to  the 
facts  set  forth  in  the  pétition  or  pleading  in  support  of 
which  such  affidavit  is  made) .^ $3  00 

20.  If  a  writ  of  capicu  ad  respondendtwn  or  any  writ  of  attach- 
ment against  moveables  be  sued  ont  at  any  time  after 
the  institution  of  the  action  (affidavit  included)  : — 

To  the  attomey  suing  out  the  same — 

In  actions  of  first  class 12  00 

In  actions  of  second  dass  10  00 

21.  On  any  declinatory  or  dilatory  exception,  exception  to  the 
form  or  demurrer  over-ruled  : 

To  the  plaintifTs  attomey 8  00 

Tothe  défendantes  attomey 6  00 

22.  On  any  other  plea  overmled  after  law  issue  raised  upon  it  : 

To  the  successful  party 8  00 

To  the  opposite  party 6  00 

23.  On  any  dilatory  exception  maintained — 

To  the  plaintiffs  attomey 10  00 

To  the  défendants  attomey 16  00 

24.  If  the  plaintiff  be  permitted  to  amend  his  déclaration  after 

the  filing  of  an  exception  to  the  form — 
To  the  défendantes  attomey 7  00 

25.  If  the  plaintiff 'be  permitted  to  amend  his  déclaration  after 

the  filing  of  a  demurrer — 
To  the  defendant's  attomey 10  00 

26.  For  an  proceedings  on  any  pétition,  motion  or  rule,  not 

speciaUy  provided  for,  upon  which  costs  are  ordered  to 

be  paid — 
To  the  party  to  whom  costs  are  awarded 3  00 

(Same  fee  on  motion  or  other  proceedings  to  call  in  cre- 
ditors,  inchiding  affidavits.) 

27.  For  putting  in  security  for  costs — 

To  each  attomey 3  00 

28.  For  ail  proceedings  respecting  the  putting  in  of  security  in 

any  case  not  otherwise  provided  for — 
To  each  attomey 6  00 

29.  Enquête  fee  in  any  contested  cause  tried  by  jury  or  judge, 

to  counsel  (other  than  attomey  of  record,)  filing  appear- 

ance  at,  and  actually  conducting  enquête 10  00 

44 
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30.  In  cases  to  be  tried  by  jury — 

To  each  attomey  for  the  préparation  of  f actum ^00 

To  each  attomey  for  statement  of  facts  required  by  art  353 
G.  C.  P. ,  including  copy  for  adverse  party 3  00 

31.  In  every  case  of  trial  by  jury,  where  a  motion  is  made  for 

a  new  trial,  or  in  arrest  of  judgment,  or  for  judgment 
non  obstanU  veredicto,  or  for  non  suit,  where  ail  or  any 
of  thèse  remédies  are  sought,  one  fee  only  to  be  allowed 
for  the  whole  of  the  proceedings  in  each  such  case  up  to 
judgment  therein — 

To  each  attomey  (if  action  of  Ist  class)  14  00 

To  each  attomey  (if  action  of  2nd  class) 10  00 

32.  On  any  hearing  on  the  merits  ordered  in  a  comtested  ac- 

tion— 
To  each  attomey 10  00 

33.  On  any  re-hearing  ordered  upon  any  pleading — 

To  each  attomey 6  00 

34.  Ou  any  re-hearing  ordered  upon  any  rule  or  other  proceed- 

ing  not  speciaUy  provided  for — 

To  each  attomey 3  00 

36.  For  ail  proceedings  on  a  contiuuance  of  suit  (reprise  dHn- 

itance,)  by  pétition  or  motion — 

To  the  attomey  continumg  the  suit 10  00 

To  the  attomey  of  adverse  party 5  00 

Gosts  as  in  action  of  second-class,  if  the  continuance  of 
suit  be  contested  or  if  it  be  made  by  action,  and  also  on 
proceedings  to  hâve  judgment  declared  ezecutory  or  juge- 
ment comimm, 

36.  On  every  copy  of  subpœna  certiûed  by  the  attomey 10 

37.  Suing  out  a  writ  of  exécution 2  00 

38.  Suing  out  a  writ  of  attachment  after  judgment  if  déclara- 

tion be  not  contested — 

If  action  of  Ist  class 10  00 

If  action  of  2nd  class 7  00 

39.  For  every  gamishee  above  three 1  00 

If  contested,  the  oosts  to  be  the  same  as  in  a  contested 
Personal  action,  the  class  to  be  det^rmined  by  the  amount 
of  the  judgment  against  the  gamishee,  if  the  costs  be  pay- 
able by  him,  and  by  the  amount  daimed  by  the  contesta- 
tion, if  xthe  costs  be  payable  by  the  party  contesting  the 
déclaration. 

40.  For  ail  proceedings  for  a  coercive  imprisonment,  or  for  the 
imprisonment  of  any  party,  or  for  a  writ  of  possession,  or 
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for  an  order  for  re-sale  in  conséquence  of  a  false  bidding, 
or  for  the  affixing  of  seab,  or  for  the  remoTal  thereof,  and 
for  ail  prooeedJngB  on  any  application  either  before  or  after 
judgment  to  liberate  any  perBon  arrested  for  debt  other- 
wiae  than  by  giving  bail,  or  to  obtain  posseBsion  of  pro- 
perty  seized,  or  contesting  attaohment  before  judgment  on 
the  ground  that  the  allégations  of  the  affidavit  are  untrue, 
or  in  cases  of  rebeUùm  d  justice  : 

To  the  attomey  of  applicant  if  no  cause  be  shown 96  00 

If  cause  be  shown  but  without  enquête — 

To  the  afctomey  of  applicant 10  00 

To  the  afctomey  shewing  cause 6  00 

41.  If  it  be  necessary  to  take  évidence  on  any  of  the  proceed- 

ings  mentioned  in  the  foregoing  number,  or  upon  any 
preliminary  plea,  or  upon  any  other  inâdental  proceed- 
ing  not  specially  provided  for — 
To  each  attomey  an  additional  f ee  of 8  00 

42.  When  the  proof  in  any  contested  cause  is  continued,  the 
party  bound  to  proceed  not  being  ready,  fee  to  adverse 
party  (where  costs  are  ordered  to  be  paid) 2  00 

43.  For  cross  examining  every  witness  over  five  on  each  side, 

in  any  contested  case 2  00 

44.  Preparing  statement  of  facts 6  00 

Preparing  answer 4  00 

45.  For  the  spécial  application  required  by  art.  218C.  C.  P....  6  00 

46.  To  any  proof  commÎBsioner  for  performing  ail  services  in 

any  case  referred  to  him,  not  ezoeeding  the  exanù- 

nation  of  three  witnesses    10  00 

For  each  witness  over  three 2  00 

47.  For  àll  proceedings  for  bringing  to  sale  the  property  of 

minors 20  00 

48.  For  prosecuting  to  judgment  a  report  of  distribution  not 

contested. 10  00 

49.  For  ail  proceedings  upon  a  contestation  of  a  report  of 

distribution  if  the  contestation  be  not  withdrawn  or 
aoquiesced  in  before  the  inscription  for  final  hearing  on 
the  merits  when  the  amount  of  the  oollooation  con- 
tested is  above  $400  : 

To  the  attomey  of  the  party  contesting 18  00 

To  the  attomey  of  the  oreditor  claiming 14  00 

60.  If  the  amount  of  the  coUocation  contested  exceed  $200, 
and  do  not  exceed  $400  : 
To  the  attomey  of  the  party  contesting 15  00 
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To  the  attomey  of  the  creditor  olaiming ?10  00 

51.  If  the  amount  of  the  ooUocation  oontested  exceed  980  and 
do  not  exoeed  $200. 

To  the  attomey  of  the  party  contesting ^ 10  00 

To  the  attomey  of  the  creditor  olaiming 8  00 

62.  If  the  amount  of  the  ooUocation  contested  do  not  exceed 
880: 

To  the  attomey  of  the  party  contesting 8  00 

To  the  attorney  of  the  creditor  olaiming 6  00 

53.  If  the   contestation  be  withdrawn  or  acquiesed  in  before 

the  inscription  for  final  hearing  on  such  contestation 
one-half  of  the  above  fées  according  to  the  class. 

54.  For  ail  the  proceedings  after  judgment  ordering  an  acoount 

to  be  rendered  in  any  action  to  account,  if  the  account 
be  acquiesced  in  without  débats  : 
To  each  attomey 10  00 

55.  If  the  account  be  contested,  the  costs  to  be  the  same  as  in 

a  contested  personal  action,  the  class  to  be  determined 
by  the  amount  for  which  the  accounting  party  shall  be 
declared  accountable  beyond  the  amount  admltted  to  be 
due  by  the  account  filed,  if  the  costs  be  payable  by  the 
accounting  party,  and  by  the  amount  claimed  by  the 
déhcUs  de  compte  if  the  costs  be  payable  by  the  aryant 
convpte, 

56.  In  actions  for  séparation  of  property  or  for  séparation 
from  bed  and  board,  for  al|  proceedings  to  liquidate  the 
matrimonial  rights  of  the  plaintif  : 

If  not  contested,  to  plaintiffs  attomey 10  00 

If  contested,  to  each  attomey  ...  20  00 

57.  For  ail  proceedings  to  cause  a  curator  to  be  appointed  to  a 

délaissement  in  any  hypothecary  action 5  00 

58.  Costs  on  interventions  and  incidental  cross-demands  to  be 

the  same  as  on  original  demands  of  the  same  class. 

59.  For  ail  proceedings  on  a  licitation  of  one  succession  or  more 

after  judgment  rendered 40  00 

60.  On  a  disavowal,  pétition  in  revocation  of  judgment,  or 

tiers  opposiUonf  costs  to  be  the  same  as  in  original  de- 
mands of  the  same  class. 

61.  On  oppositions  for  payment  not  contested, — 

If  the  sum  do  not  exceed  $80 8  00 

If  it  exceed  $80,  and  do  not  exceed  $200 10  00 

If  it  exceed  $200,  and  do  not  exceed  $400 14  00 

If  it  exceed  $400, ', 16  00 
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62.  If  oontested,  ooststo  be  the  same  as  in  peraonal  actions  for 

the  same  amount  in  the  Superior  Court  or  Circuit  Court, 
as  the  case  may  be,  excepting  that  the  costs  upon  the 
contestation  of  any  opposition  for  a  sum  not  exceeding 
$60  shall  be  the  same  as  in  contested  actions  in  the 
Circuit  Court,  above  $60  and  under  $100. 

63.  Oppositions  to  annul,  to  withdraw,  or  to  secure  chargea, 

or  any  other  opposition,  if  not  contested $16  00 

64.  If  contested,  costs  to  be  as  in  actions  of  the  second  dass. 

BAIIFIOATIOK  OF  TTTLB. 

66.  For  ail  proceedings  to  obtain  a  sentence  of  ratification  of 

title,— 
To  the  petitioner's  attomey,  if  the  purchase  money  do  not 

exceed  $400 14  00 

If  purchase  money  exceed  $400  and  do  not  exceed  $1 ,000, 

or  if  the  considération  be  not  of  a  pecuniary  nature 20  00 

If  purchase  money  exceed  $1,000 26  00 

66.  Fées  on  oppositions  to  sentence  of  ratification  of  title,  and 

on  contestations  thereof  to  be  the  same  as  on  oppositions 
to  exécutions  and  contestations  thereof. 

EXPBOPBIATIONS. 

67.  For  ail  proceedings  on  behalf  of  a  proprietor  expropriated, 

to  obtain   an  order   for   the    payment  over   of   the 
monies  : 
If  the  Talue  of  the  property  expropriated  exceed  $400.. .     16  00 

If  it  does  not  exceed  $4^ 12  00 

For  opposing  successfuUy  the  homologation  of  a  report  of 
commissioners,  where  a  written  appearance  for  that  pur- 
pose  shall  hâve  been  put  in  and  allowed — 
Where  the  value  of  the  property  respecting  which  the  ob- 
jection arises  exceeds  $400 40  00 

Where  it  does  not  exceed  $400 30  00 

WBITS  OF  OKBTIOBARI. 

68.  If  settled  before  the  filing  of  such  writ, — 

To  petitioner 10  00 

If  writ  refused,  to  party  showing  cause... 6  00 

69.  If  not  settled  before  the  filing  of  such  writ, — 

Topetitioner 16  00 

To  respondent 10  00 
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COMMISSIONS  aOOATOIBBS  AND   OEDBBS  FOB  THE   EXAMINATION   OF 
WITNBSSBS. 

70.  To  the  attoniey  suing  ont  the  same $5  00 

For  the  drawing  of  interrogatories  or  ctobs  interrogatoiies      4  00 
For  takihg  instructions,  examining  the  papers.  &c,  &c., 

toeach 5  00 

For  examining  or  cross-examining  any  witness 2  00 

To  the  attomey  prosecuting  the  exécution  of  the  writ  or 

order,  an  additional  fee  of ,.. .  4  00 

PROBATBS,  HABEAS  OOBPUS,  ETC. 

71.  For  ail  fées  to  obtain  probate  of  a  will  or  writ  of  habeas 

corpus  without  enquête 10  00 

If  an  enquête  takes  place  an^ditional  fee  of 8  00 

72.  For  ail  fées  to  obtain  the  appointment  of  tutors  to  minors, 

or  curators  to  persons  or  property,  or  for  removal  of 
interdiction,  or  for  émancipation  or  any  other  such  pro- 
ceeding  : 

If  not  contested 5  00 

If  contested, — 

To  petitioner's  attomey 15  00 

To  adverse  party 12  00 

If  enquête  necessary  on  such  contestation 8  00 

73.  On  pétition  of  curator,  &c. ,  to  render  an  account,  indud- 

ing  notices '. .       4  00 

EVOCATIONS. 

74.  If  maintained,  the  costs  to  be  the  same,  as  in  actions 

of  second  class,  which  costs  shall  indude  ail  services  in 
both  courts. 
If  rejected,  to  each  attomey 6  00 

DCPROBATION  (mscripHoii  en  faux), 

75.  To  the  attomey  for  directions  for  drawing  a  power  of  at* 

tomey 4  00 

Attendance  at  drawing  up  of  descriptive  statement  of 

document  impugned 4  00 

If  settled  before  articles  of  improbation  are  filed,  each 
motion  required  by  the  Rules  of  Practioe,  and  also  the 
déclaration  /  to  be  made  by  the  défendant  in  improba- 
tion as  to  whether  he  intends  to  avail  himself  of  the 
document  impeached,  shall  be  taxed  as  a  motion  ac- 
cording  to  the  foregoing.   No.  26 3  00 
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If  settled  after  the  articles  of  improbation  are  filed,  but 
before  the  answer,  the  fées  of  the  attomey  of  the 
plaintiff  in  improbation  shall  be  as  in  No.  1  of  the  Table, 
and  the  fées  of  the  attomey  of  the  défendant  shaU  be  as 
in  No.  6  of  the  Table,  and  if  the  settlement  take  place 
at  any  subséquent  stage  of  the  prooeeding,  or  if  judg- 
ment  be  rendered  on  suoh  improbation,  the  costs  shall 
be  as  in  the  original  demand,  if  settled  at  a  like  stage. 


CASES  IN  REVIEW. 

76.  Under  $400— 

If  settled  before  heoring,  to  each  attomey $15  00 

After  hearing,  to  each  attomey 30  00 

77.  In  cases  of  $400  or  over— 

If  settled  before  hearing 20  Qfi 

After  hearing  40  00 

78.  Factum  in  Review,  to  each  party 6  00 

79.  On  appeal  from  Trinity  House  or  other  tribunal  to  the  Su- 

perior  Court,  if  contested — 

Attomey  for  appellant 20  00 

Attomey  for  respondent : 12  00 

If  not  contested — 

Attomey  for  appellant  12  00 

W.  C.  Mbredith,  Chief  Justice  8.  C. 
Chables  Mondelet,  J. 
J.  Short,  J.  C  S. 

A.  POLBTTB,  J.  c.  s. 

A.  Stuaet. 

J.  H.  Bbethelot,  j.  C.  s. 

T.  J.  J.  LORANGEE,  J.  C.  S. 

L.  V.  SicoTTB,  J.  C.  s. 
F.  G.  Johnson,  J.  S.  C. 
J.  T.  Taschereau,  j.  C.  S. 
Jos.  N.  Bosse,  J. 
J.  Maouire,  j.  s.  c. 

F.  W.  TORRANCE,  J.  s.  c. 

Québec,  30th  December,  1868. 

Published  in  open  Court,  registered  and  entered  at  Qnebec,  the  30th 
day  of  December,  1868. 

FiSBT  &  BURROUOHS,  P.  S.  C. 
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ADVOCATES'  FEES 

IN    THE    CIRCUIT    COURT. 


It  ÏB  ordered  that  the  following  fées  be  allowed  to  the  counsel,  ad- 
vocates  and  attorneys  practising  in  the  Circuit  Court  in  actiouB  to  be 
instituted^  and  upon  other  proceedings  to  be  commenced  from  and 
after  the  day  on  which  the  présent  tariff  shall  be  entered  by  the  Clerk 
of  the  Court  in  the  registers  of  the  same  as  by  law  directed  ;  and  the 
TarifT  of  Fées  for  counsel,  advocates  and  attorneys  practising  in  this 
Court,  the  original  whereof  was  entered  in  the  registers  of  the  Superior 
Oourt  at  the  City  of  Québec,  on  the  20th  day  of  July,  1852,  is  hereby 
repealed  in  so  far  as  regards  actions  to  be  instituted,  and  other  pro- 
ceedings  to  be  commenced,  from  and  after  the  day  on  which  the  pré- 
sent Tariff  shall  be  so  entered  in  the  registers  of  this  Court 

Vide,  a/nte.  0.  C.  P.  art  1069. 


In  cases  over  $60. 

ACTIONS  NOT  CONTKSTBD. 

F1B8T  CLASa.  nOOKD  CLASS. 

Over  «100.  Over  |6Û  to  $100 

PItff.  Deft  Pltff.       Deft. 

.1.  If  the  action  be  settled  before  the 

retum ÎIO  00      —  $6  00    — 

2.  If  the  action  be  settled,  or  if  de- 

fendant  confess  judgment  on 
the  day  of  the  retum,  or  on 
the  next  following  juridical  day    12  00      —  8  00    — 

3.  If  the  action  be  settled,  or  if  de- 

fendant  confess  judgment  after 
the  delay  mentioned  in  the  next 
preceding  number  but  before 
plea  filed,^or  inscription  for  en- 
quête or  inscription  for  final 
hearing  on  the  merits  where  no 
enquête  is  necessary 15  00      —  10  00    — 
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niIST  CLÂ88.  BBOOMD  CLAS8. 

Over  1100.  Over  160  to  «100. 

Pltfl.  Dell  Pltfl.         Deft. 

4.  If  the  action  be  settled  af  ter  the 
inBoription  on  the  roll  f pr  proof 
but  before  the  clonng  of  the  en- 
quête ;  or  if  the  action  be  set- 
tled afterthe  inscription  forhear- 
ing  on  the  merits  where  no  en- 
quête is  necessary,  or  if  judg- 
mcmt  be  rendered  on  suoh  last 
mentioned  inscription $16  00      —  $12  00    — 

6.  If  the  action  be  settled  after  en- 
quête dosedy  or  if  judgment  be 
rendered  in  such  action  after 
enquête 20  00      —  16  00    — 

6.  In  any  of  the  aboyé  cases  in  which 

the  défendant  may  hâve  ap- 
pearedbyattomey,to  defendant's 
attomey  on  actions  retumed,  or 
on  congé  défaut —  400  —      300 

ACTIONS  OOirrESXRD. 

7.  If  the  action  be  settled  after  the 

filing  of  any  plea  other  than 
a  plea  to  t^ie  merits  and  with- 
out  enquête  on  such  plea  or  if 
action  be  dismissed  on  such  plea 

without  enquête $20  00  $15  00      $12  00  $10  00 

If  there  be  an  enquête  on  any 
such  plea,  an  additional  f ee  of 
$4  to  each  attomey. 

8.  If  the  action  be  settled  after  the 

filing  of  a  plea  to  the  merits,  but 
before  the  inscription  on  the 
roll  for  proof  where  an  enquête 
is  necessary,  or  before  the  in- 
scription for  final  hearing  where 
no  enquête  is  necessary 24  00    20  00        15  00    12  00 

9.  If  the  action  be  settled  after  the 

inscription  on  the  roll  for  proof, 
but  before  the  inscription  for 
final  hearing 28  00    22  00        38  00    14  00 
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Over  1100.  Orer  |eO  to  «100. 

Pltff.  Deft.  Pltfl.         Deft. 

10.  If  the  action  be  settled  after  the 

inscription  for  final  hearing,  or 
if  judgment  be  rendered  on  such 
hearing. ^  00  |24  00      $20  00  $16  00 

In  any  case  where  there  are  more  défendants  than  one,  and  where 
they  sever  in  their  defence  :  to  plaintifTs  attomey  on  each  additional 
issue  one-half  of  the  sum  he  would  hâve  received  had  there  been  but 
one  issue,  the  whole  amount  payable  in  equal  proportions  by  the  party 
or  parties  to  each  issue. 

The  oosts  in  actions  to  account  to  be  taxed  as  against  the  plaintiff 
according  to  the  amount  demanded,  and  as  against  the  défendant  ac- 
cording  to  the  amount  for  whioh  he  is  accountable. 

In  actions  of  damages  for  personal  wrongs  (excepting  in  actions  in 
which  the  court  shall  find  the  damages  to  be  under  forty  shillings  ster- 
ling) the  costs  to  be  taxed  as  of  the  class  to  be  determined  by  the  final 
judgment. 

In  any  action  of  ejectment  under  the  Lessor  and  Liessee's  Âct,  not 
including  actions  in  which  either  rent  is,  or  damages  are,  sued  for 
(which  actions  are  provided  for  by  statute)  the  costs  to  be  as  in  per- 
sonal actions  fo^a  sum  of  money  equal  to  the  value  of  the  premiaes 
-leased  for  the  year  current  at  the  time  of  the  institution  of  the  action, 
or  if  the  lease  shall  hâve  expired,  then  for  the  last  year  to  which  the 
lease  extended. 

In  suits  in  this  court,  under  $100,  for  fées  of  office,  duties,  rents 
revenues  or  sums  of  money  payable  to  the  Crown,  or  which  relate  to 
any  titles  to  lands  or  tenements,  to  seigniorial  or  other  annual  rents, 
and  such  like  matters  and  things,  whereby  rights  in  future  may  be 
bound,  and  in  hypothecary  and  mixed  actions  under  $100,  there  shall, 
exoept  when  otherwise  expressly  provided  for,  be  the  same  fées  as  in 
merely  personal  actions,  according  to  the  amount  or  value  of  the  thing 
awarded,  unless  there  be  an  évocation  by  either  of  the  parties,  and 
then  the  fées  on  the  évocation  shall  be  the  same  as  in  actions  of  the 
second  dass  in  the  Superior  Courts,  which  ccfsts  shall  indude  ail  ser- 
vices in  both  Courts. 

ADDinONAL  FEBS   IN  ALL   CASES  OVER  $60. 

InOLÀBà.         SVB.  CLAS8. 

Over  «100.  Ov.  $6»  to  «100 

11.  For  the  second  and  every  additional  copy  of 

the  plaintiff's  déclaration $1  00  $1  00 
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IR  CLA88.  2K1>  CLA88. 

OverilOO.  Oy.€60to«100 

12.  For  affîdayitfi  to  obtain  simple  attaohment  be- 
fore  Jadgment,  att&ohment  in  revendication, 
or  attachment  for  rent  when  affidavit  required 
and  action  commenoed  by  such  process  :  this 
fee  not  to  be  allowed  on  any  affidavit  refer- 
ring  in  gênerai  terms  to  the  facts  set  forth  in 
the  pétition  or  pleading  in  support  of  which 

snob  affidavit  is  made $2  00  92  00 

13.  If  any  'writ  of  attaobment  against  moveables 
be  sued  out  at  any  time  after  the  institution 
of  the  action. 

To  the  attomey  suing  out  the  same 6  00  4  00 

14.  On  every  declinatory  or  dilatory  exception,  or 
exception  to  the  form,  and  on  every  demurrer 
over-ruled, 

To  the  plaintiflTs  attomey 400  200 

To  the  défendantes  attomey 4  00  2  00 

15.  On  any  other  plea  over-ruled,  after  law  issue 
raised  upon  it, 

To  the  attomey  of  the  successfui  party 4  00  2  00 

To  the  opposite  party 1 4  00  2  00 

16.  To  the  défendantes  attomey  on  every  dilatory 

exception  maintained 5  00  4  00 

To  the  plaintiff 's  attomey 300  200 

The  fées  allowed  in  the  foregoing  numbers 
14  and  16  are  exclusive  of  the  fee  allowed 
when  the  enquête  takes  place  upon  a  prelimi- 
nary  plea, 

17.  If  the  plaintiff  be  permitted  to  amend  his  dé- 
claration after  filing  of  an  exception  to  ,the 
form, 

To  the  défendants  attomey 200  200 

18.  If  the  plaintiff  be  permitted  to  amend  his  dé- 
claration after  filing  of  a  demurrer, 

To  the  défendantes  attomey 4  00  4  00 

19.  For  ail  prooeedings  on  any  pétition,  motion  or 
rule  not  specially  provided  for,  upon  which 
costs  are  ordered  to  be  paid, 

To  the  party  to  whom  the  costs  are  awarded      2  00  1  00 

Same  fee  on  motion  or  other  proceeding  to 
call  in  creditors,  induding  affidavits. 
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18T  CLÀ88.  2iri>  CLAM. 

OrerflOO.  Ov.f60to«100 

20.  When  the  enquête  in  any  contested  ca^e  i& 
oontinued,  party  bound  to  proceed  net  be- 
ing  ready, 

To  adverse  party  81  00  Jl  00 

21.  For  ail  proceedings  respecting  the  putting  in 
of  security, 

To  each  attomey 2  00  1  00 

2â.  On  any  re-hearing  upon  the  merits  ordered  by  ^ 

the  Oonrt  in  any  contested  case, 

To  each  attomey 6  00  3  00 

On  any  re-hearing  ordered  upon  any  pleading — 

To  each  attomey 300  200 

On  any  re-hearing  ordered  upon  any  rule  or 
other  proceediug  not  specially  provided 
for— 
To  each  attomey 200  100 

23.  For  ail  proceedings  in  continuance  of  suit  (re- 

priêe  d^instance,)  by  pétition  or  motion  of  the 

reprencmt  V  instance — 

To  the  attomey  continuing  the  suit  6  00  4  00 

To  the  attomey  of  the  opposite  party 3  00  2  00 

Costs  as  of  the  original  action,  if  the  con- 
tinuance of  suit  be  contested,  or  if  it  be  made 
by  action,  and  also  on  proceedings  by  action  to 
haye  judgment  dedared  executory  or  jugement 
commun, 

24.  On  every  oopy  of  subpœna,  certified  by  attor- 

ney 10  10 

25.  For  ail  proceedings  on  suing  out  a  writ  of  exé- 

cution        1  00  1  00 

26.  For  ail  proceedings  on  suing  out  a  writ  of  at- 

tachment  after  judgment,  if  the  déclaration 

of  the  gamishee  be  not  contested 500  300 

And  for  every  additional  gamishee  above  the 

number  of  three 100  60 

If  contested,  the  costs  to  be  the  same  as  in 
a  contested  personal  action,  the  class  to  be  de- 
termined  by  the  judgment  against  the  gami- 
shee, if  the  costs  be  payable  by  the  gamishee, 
'  and  by  the  amount  claimed  by  the  contesta- 
tion if  the  costs  be  payable  by  the  party  con- 
teeting  the  déclaration. 
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in  OLABS.       Snd  clam. 
OverflOO.   Ov.|60to«100 

27.  For  ail  proceedings  for  coerâve  imprisonmeDt 

or  for  the  imprisonment  of  any  party,  or 
for  a  writ  of  possession,  or  on  any  applica- 
tion to  obtain  possession  of  goods  seized, 
or  to  oontest  attachment  on  the  ground 
that  the  allégations  of  the  affîdavit  are  un- 
tme — 

To  the  attomey  of  the  applicant,  if  no  cause 
be  shown |4  00  ^00 

If  cause  be  shown  but  without  enquête — 

To  the  attomey  of  the  applicant 6  00  4  00 

To  the  attomey  shewing  cause 4  00  3  00 

28.  If  an  enquête  be  necessary  upon  any  proceed- 
ing  mentioned  in  the  f oregoing  number,  or  on 
any  preliminary  plea,  or  upon  any  other  inci- 
dental  proceeding,  there  shall  be  allowed  to 

eachattomey * 6  00  4  00 

29.  For  prosecuting  to  judgment  a  report  of  dis- 
tribution not  contested 6  00  3  00 

30.  For  ail  prooeedings  upon  a  contestation  of  a 

report  of  distribution  which  shall  not  be 
withdrawn  or  acquiesced  in  before  the  in- 
scription for  final  hearing  on  the  mérita, 
when  the  amount  of  the  oollocation  contested 
exceeds  $100— 

To  the  attomey  oontesting 10  00  — 

To  the  attomey  claiming 800  — 

31.  When  the  amount  of  the  collocation  contested 

does  not  exceed  $100 — 

To  the  attomey  contesting —  600 

To  the  attomey  of  the  party  claiming —  4  00 

32.  If  the  contestation  be  withdrawn  or  acquiesced 
in  before  the  inscription  for  final  hearing  on 
the  meritSy  one-half  of  the  above  fées. 

33.  For  ail  proceedings  after  judgment  ordering 

an  aocount  to  be  rendered  in  any  action  to 
aocount,  if  the  account  be  not  contested — 
To  each  attomey 6  00  4  00 

34.  If  the  account  be  contested,  the  costs  to  be  the 
same  as  in  a  contested  personal  action,  the 
dass  to  be  determined  by  the  amount  for 
which  the  rendant  compte  shall  be  dedared 
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Orer  flOO.  -  Ov.960  to  HOO 
aocoontable  beyond  the  amount  admitted  to 
be  due  by  the  account  filed  if  the  costs  be 
payable  by  the  renda^U  compte  ;  and  by  the 
amount  claimed  by  the  débats  de  compte  if  the 
costB  be  payable  by  the  ayant  compte. 

35.  For  ail  proceedings  to  cause  a  curator  to  be 
appointed  to  a  déloMsemefU  in  an  hypothecary 

action  $3  00  $3  00 

And  to  the  curator 3  00  3  00 

INTERVENTIONS,    ETC. 

36.  Costs  on  interventions  and  incidental  cross  de- 
mands  to  be  the  same  as  on  original  demands 
of  the  same  class. 

OPPOSITIONS   FOR  PAYMBNT,    ETC. 

37.  If  not  contested    6  00  4  00 

38.  If  contested,  costs  to  be  the  same  as  on  an  ori- 
ginal demand  for  the  same  amount  exoepting 
that  the  contestation  in  the  appealable  side  of 
the  Court,  of  any  opposition  for  a  sum  not 
exoeeding  $60  shall  be  the  same  as  in  a  con- 
tested action  for  a  sum  exoeeding  $60  and 
under  $100. 

39.  On  any  opposition  to  withdraw  or  to  annul, 

not  contested 6  00  4  00 

40.  If  contested,  the  same  fées  as  in  the  original 
action. 

COMMISSIONS    ROGATOIRBS  AND   ORDERS   FOR  THE   BXAMINATION  OF 
WITNB8SES. 

41.  To  the  attomey  suing  out  the  same 200  200 

42.  For  drawing  interrogatories  or  cross-interroga- 

tories — 
To  the  attomeys  engaged  where  the  writ  or 
order  is  exeouted^ 3  00  3  00 

43.  For  taking  instructions,  examining  papers,  &c., 

4&C., 

To  each  attomey 4  00  4  00 

44.  For  the  examination  in  chief  or  cross-examin- 

ation  of  each  witness 100  100 
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OverilOO.  Ov.WOtoflOO 
45.  To  the  attomey  prosecuting  the  exécution  of 

any  such  writ  or  order  an  additional  fee  of .     ^  00  93  00 

To  the  proof  commiBsioner  for  ail  services  in 
any  case  ref erred  to  him  not  exceeding  the 

examination  of  three  witnesses        800  800 

For  each  mtness  above  three 100  100 

APPEAL8. 

.  46.  On  an  appeal  to  the  Circuit  Court,  if  oon- 
tested — 

To  the  appellant's  attomey 14  00  — 

To  the  respondent's  attomey 10  00  — 

47.  If  not  contcsted —  — 
To  the  attorney  of  appellant 10  00  — 

48.  If  the  appeal  be  dismissed  or  settled  before 

final  hearing  on  the  merits — 

To  the  appellant's  attomey 700  — 

To  the  respondent*s  attomey 4  00  — 

^  OONTESTBD   ELECTIONS. 

49.  On  the  contestation  of  élections  of  municipal 
offioers  or  school  commissioners^  costs  to  be  as 
in  an  action  between  $100  and  $200. 

50.  Fées  respecting  writs  of  certiorari  and  on 
proceedings  to  obtain  probate  of  any  will, 
and  for  appointment  of  a  tutor  to  minors, 
curator  to  any  person  or  property  or  other- 
wise,  or  for  removal  of  interdictions,  or  éman- 
cipation, same  in  the  Circuit  Court  as  in  the 
Superior  Court. 

IMPBOBATIONS. 

51.  If  settled  before  the  articles  of  improbation 
are  ôled,  each  motion  required  by  the  rules  of 
practice,  and  also  the  déclaration  to  be  made 
by  the  défendant  in  improbation  as  to  whe- 
ther  he  intends  to  avail  himself  of  the  docu- 
ment impeached,  shall  be  taxed  as  a  motion 
aooording  to  the  foregoing  No.  19. 

52.  If  settled  after  the  articles  of  improbation  are 
tiled,  but  before  answer,  the  fées  of  the  attor- 
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ney  of  the  plaintiff  in  improbation  and  the 
fées  of  the  défendant  in  improbation,  shall  be  ^ 
as  in  No.  1  of  this  same  table,  and  if  the 
settlement  take  place  at  any  subséquent  stage 
of  the  proceedings,  or  if  judgment  be  rendered, 
the  oosts  shieJl  be  the  same  as  on  the  original 
demand  at  a  like  stage.*  ' 


Cases  of  sixty  dollars,  or  under, 

IST  cUtAss.     2kd  class.    3rd  clam. 
960  or  ui:der,  810  or  under,  #25  or  an- 
but  but  der. 
abov«  840.      above  88-*^. 

1 .  On  ail  proceedings  in  actions  settled 
before  retum,  except  those  on  which 
additional  fées  are  hereinafter  al- 
lowed — 

To  the  plaintiffs  attomey 82  50        ^1  50        $1  00 

2.  On  ail  proceedings,  excopt  as  afore- 
said,  in  actions  settled  after  retum 
and  before  contestation,  or  in  which 
judgment  shall  be  given  on  confes- 
sion, or  by  default,  or  ex  pwrte  with- 

out  enquête,  that  is  to  say,  without  ^ 

the  ezamination  in  court  of  any  wit- 
ness  or  party, — 

To  the  plaintiflTs  attorney  t 400  200  150 

And  to  the  défendantes  attorney  on 

actions  retumed,  or  on  congé-défaut     .  2  00  1  50  1  00 

3.  On  the  same,  if  the  judgment  be 
giyen  by  default  or  ex  pa^-te,  but  with 
enquôte, — 

To  the  plaintifiTs  attorney 500  300  200 

And  to  the  défendantes  attorney. ...        2  00  1  50  1  00 

*  The  foHowing  items  of  the  Tariff  of  December  24th,  1857,  are  not  abrogated 
by  that  of  December  SOth,  1868:— 

1.  For  any  statement  {articiUation)  of  facts $4  00 

2.  For  the  anewer  thereto 3  00 

+  See  ly Amour  eialv,  Bourbon^  asder  art  91,  G.  C.  P.  arUe, 
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l8T  OIiABI.        2in>  CLAM.      SRD  OIiASS. 

,  160  or  under,  $40  or  onder,  $96  or  un- 
but  but  der. 
above  $40.      above  $25. 

4.  On  the  same,  in  actions  setteld  or  dis- 
continued  after  contestation, — 

To  the  plaintififs  attorney 5  00  3  00  2  00 

To  the  defendant'B  attorney 400  250  150 

5.  On  the  same,  when  the  judgment 
shall  be  given  after  contestation, — 

To  the  plaintiff  s  attorney 600  350  250 

To  the  défendantes  attorney 500  300  150 

6.  In  ail  hjrpothecary  or  mized  actions 
settled  before  retum  an  additional 
fee, — 

To  the  plaintiFs  attorney 3  00         3  00         3  00 

7.  If  settled  after  enquête,  or  if  judg- 
ment be  rendered,  an  additional  f  ee— 

To  the  plaintiflPs  attorney 400  400  400 

8.  In  actions  of  damages  for  personal 
wrongs,  (excepting  in  actions  in 
which  the  court  shall  find  the  dam- 
ages to  be  under  40  shillings  ster- 
ling,) the  costs  to  be  tazed  as  of 
the  dass  to  be  determined  by  the 
final  jucigment,  unless  otherwise 
ordered  by  final  judgment. 

9.  On  eaoh  opposition  to  withdraw,  to^ 
annul,  or  to  secure  charges,  or 
other   oppositions   or  interventions 

notcontested    3  00  2  50  150 

10.  On  ail  oppositions  (excepting  opposi- 
tions for  payment),  and  interven- 
tions when  contested,  the  same  fées 
as  in  the  original  actions  to  which 
the  same  shall  be  incident. 

11.  On  oppositions  for  payment,  if  con- 
tested, same  fées  as  in  original  ac- 
tions for  a  like  sum. 

12.  On  attachment  after  judgment  uncon- 

tested 2  00         150         100 

13.  If  the  gamishee's  dechtration  be  con- 
tested, same  fées  aa  in  original  actions 
for  a  like  sum. 

45 
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ISrCLABS.       2llDCLAa8.       SRDCLABt. 

160  or  imder  $40  or  under  925  or  tin< 
but  but  der. 

above  $10.     above  $26. 

14.  On  Buing  out  any  writ  of  attachment 
in  revendication   or  simple  attach- 

^        ment   before   judgment  or  on  any 
spécial  déclaration  required  by  the 
Court — 
To  the  plaintiflPs  attomey 2  00  150  100 

15.  For  each  copy,  more  than  one  of  any 
déclaration,  pétition,  intervention  or 

opposition 75  50  25 

16.  In  ail  incidental  cross-demands,  the 
same  fées  that  are  allowed  in  original 
actions  for  a  like  sum. 

17.  For  each  plea  required  to  be  in  writ- 
ing  ordered  by  the  Court,  induding 
oopy— 

To  the  defendant's  attomey 150  100  ôO 

18.  On  each  proceeding  to  continue  the 
suit,  or  to  déclare  a  judgment  execu- 
tory  or  for  coercive  imprisonment,  or 
in  any  case  of  rebeUion  à  jusHce,  or  to 
set  aside  an  attachment  on  the  ground 
that  the  allégations  of  the  affidavit  are 
untrue — 

To  the  attomey  prosecuting  the  same, 
ifcontested    4  00  3  00  2  00 

If  uncontested 3  00  2  00  100 

And  to  the  attomey  resisting  the  ap- 
plication         3  00  2  00  160 

19.  On  a  commission  for  the  examination 
of  witnesses,  and  on  ail  proceedings 
relative  thereto — 

To  the  attomey  suing  out  the  same .        3  00         2  00  1  50 

And  to  the  attomey  of  the  opposite 

party 3  00  2  00  150 

To  the  attomey  employed  by  either 

party  to  attend  to  the  exécution  of 

such  commission 3  00  2  00  2  00 

20.  On  any  demmurer  maintained 2  00         1  50         1  50 
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In  0LA88.     2ND  CI1A88.     8RD  CLA81, 

980  or  under,  $40  or  under,  #26  or  un- 
but  but  der. 
above  $10.       above  $25. 

21.  When  the  enquête  in  any  contested 
case  ÎB  continued,  paity  bound  to  pro- 
ceed  not  being  ready — 
To  adverse  party  100  75  50 

W.  0.  Mbrhdith,  Ohief  Justice  S.  C. 
Charles  Mondblbt,  J. 

E.  Short,  J.  S.  C. 

A.  POLBTTB,  J.  0.  S. 

A-  Stuart. 

J.  A.  Bbrthelot,  j.  0.  s. 

T.  J.  J.  LORANQBR,  J.  c.  s. 

L.  V.  SicoTTB,  J.  0.  s. 

F.  G.  Johnson,  J.  S.  C. 

J.  T.  Taschbreau,  j.  c.  S. 
Jos.  N.  Bosse,  J. 
J.  Maguirb,  j.  s.  C. 

F.  W.  TORRANCB,  J.  s.  0. 

Québec,  30th  Deoember,  1868. 

Published  in  open  Court,  regÎBtered,  and  entered  at  Québec  the  30th 
day  of  Deoember,  1868. 

FiSBT  &  Burroughs,  p.  s.  0. 
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APPENDIX. 


FIRST  PART. 

FORMS  CONNECTED  WITH  THE  CIVIL  CODE. 


No.  1. 

In  connection  with  article  1834. 

Lower  Canada,  1 
District  of     3 

We,  of  in  ,  (Chrocera,)  hereby  certify 

that  we  (hâve  carried  on  and),  intend  to  carry  on  trade  and 
business,  as  {Orocers\  at  ,  in  partnership,  under  the 

name  and  firm  of  {or  as  the  case  may  be,)  or  I 

{or  we)  the  nndersigned,  of  hereby  certify  that  I  (or 

we)  (hâve  carried  on  and)  intend  to  carry  on  ti*ade  and 
business  as     .  ^  in  partnership  with  C.  D. 

of  and  E.  F.  of  ,  and  that  the  said  part- 

nership hath  subsisted  since  the  day  of 

one  thousand  ,  and  that  we  (or  I  or  we  and  the 

said  C.  D.  and  E.  F.,)  are  and  hâve  been  since  the  said  day, 
the  only  members  of  the  said  partnership. 

Witness  our  (or  any  of  our)  hands  at  this 

day  of  one  thousand  {or  as  the  case  may  6e). 
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No.  a. 

In  connection  with  article  2299. 

NOTING  FOB  NON-ACCEPTANCE. 

{Copy  of  BiU  and  Endorsem&nts,) 

On  the  18     ,  the  above  bill  was  by  me,  at  the 

request  of  ,  presented  for  acceptance  to  E,  F.,  the 

drawee,  personally  (or,  at  his  résidence,  office  or  usual  place 
of  business  in  the  city,  (town  or  village)  of  ,)  and  I 

received  for  answer,  "  "  ;    The  said  bill  is 

therefore  noted  for  non-acceptance. 

A.B., 

Not  Pub. 
18     . 

Due  notice  of  the  above  was  by  meserved  upon  -J  ^  jJ'  \ 

^^'    {  fnZZ,  {  P«»0'»»Uy.  o^^  the  day  of 

(pr,  at  his  résidence,  office  or  usual  place  of  business  in 

,  on  the  day  of  ,)  or,  by  depositing 

such  notice,  directed  to  him,  at  ,  in  Her  Majesty's 

Post  Office  in  this  city,  (town  or  village,)  on  the  day 

of  ,  and  prepaying  the  postage  thereon.) 

A.B., 

Not.  Pub. 
18     . 


No  8. 

In  connection  with  article  2203. 

PROTEST  FOR  NON-ACCEPTANCE  OR  FOR  NON-PAYMENT  OF  A 
BILL  PAYABLE  GENERALLY. 

{Copy  of  BiU  and  Endoreementa.) 

On  this  day  of  ,  in  the  year  18     , 1,  A. 

B.,  Notary  Public,  for  Lower  Canada,  dwelling  at 
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in  Lower  Canada,  at  ihe  request  of  ,  did  exhibit 

the  original  bill  of  exchange,  whereof  a  true  copy  is  above 

writteD,  unto  E.  F.,  the  <  occentor  \  ^®^^^»  personally,  (or, 

at  his  résidence,  office  or  usual  place  of  business  in  ,) 

and,  speaking  to  himself  (or  his  wife,  his  clerk,  or  his  serv- 
ant, &c.)  did  demand  {^^^^  1  thereof  ;  unto  which 

demand    -j    if    f  answered,  "  ." 

Wherefore  I,  the  said  Notary,  at  the  request  aforesaid 
hâve  protested,  and  by  thèse  présents  do  protest  against  the 
acceptor,  drawer  and  endorser  (or,  drawers  and  endor- 
sers)  of  the  said  bill,  and  other  parties  thereto,  or  therein 
concemed,  for  ail  exchange,  re-exchange,  and  ail  costs 
damages  and  interest,  présent  and  to  corne,  for  want  of 

Ail  which  I  attest  under  my  signature. 

(Protested  in  duplicate.) 

A.B., 

NotPub, 


No.  4. 
In  connection  with  article  2203. 

PROTEST   FOR  NON-ACCEPTANCE  OR  FOR  NON-PATMBNT  OF  A 
BILL  PAYABLE  AT  A  STATED  PLACE. 

(Copy  of  BUl  and  EndorsemerUs.) 

On  this  day  of  ,  in  the  year  18    , 1,  A. 

B.,  Notary  Public  for  Lower  Canada,  dwelling  at  , 

in  Lower  Canada,  at  the  request  of  ,  did  exhibit 

the  original  bill  of  exchange  whereof  a  true  copy  is  above 

written,  unto  E.  F.,  the  |  ^^^  }  thereof,  at 
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being  the  stated  place  where  the  said  bill  is  payable,  and 

there,  speaking  to  ,  did  demand  •!  ^^y^^u*^  [  ^^  *^he 

said  bill  ;  imto  which  demand  he  answered,  " 

Wheref 01*6  I,  the  said  Notary,  at  the  request  aforesaid, 
hâve  protested,  and  by  thèse  présents  do  protest  against  the 
acceptor,  drawer  and  endorsers,  (or,  drawer  and  endorsers) 
of  the  said  bill,  and  ail  other  parties  thereto,  or  therein  con- 
cerned,  for  ail  exchange,  re-exchange,  and  ail  costs,  damages 

and  interest,  présent  and  to  corne,  for  want  of  \  ^^Q^t^  \ 
of  the  said  bill. 
Ail  of  which  I  attest  under  my  signature. 

(Protested  in  duplicate.) 

A.B., 

Not,Pub. 


No.  S. 

In  connection  with  article  2320. 

PROTEST  FOR  NON-PAYMENT  OF  A  BILL  NOTED,  BUT  NOT  PRO- 
TESTED, FOR  NON-ACCEPTANCE. 

If  the  protest  is  mode  by  the  sarae  Notary  who  noted  the 
hiUy  it  shovld  vmmediatdy  follow  the  ad  of  noting  and 
memonjmdni/m  of  service  thereof  beginnmg  vnih  the  words 
"  And  afterwards  on,  &c.,"  continwing  osî/nthe  last  preced- 
vng  forrriy  but  introduciTig  hetiveen  the  word  "did  exhibit." 
ths  word  ".again  ;  "  and,  in  a  parenthesis^  between  the  words 
"  written,  unto,"  the  words  ("and  which  bill  was  by  me  duly 
noted  for  non-acceptance  on  the  day  of 

last." 

BtU  if  the  protest  be  not  mode  by  the  same  Notary,  then  it 
shotdd  follow  a  copy  of  the  origvnal  bill  amd  endorsements 
and  noting  marked  on  the  biU, — and  then  in  the  protest 
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introâ/u4X  in  pa/renthesia,  between  ihe  words  "  written,unto," 
the  words  ("  and  which  bill  was  on  the  day  of 

last,  by  ,   Public  Notary  for 

Lower  Canada,  noted  for  non-accepiance,  as  appears  by  hia 
note-thereof  marked  on  the  said  bilL") 


No.  6. 

In  connection  with  article  2320. 

PROTEST  FOB  NON-PAYMENT  OF  A  NOTE  PAYABLE  GENERALLY. 

{Ccypy  of  Note  and  Endorsenwnts.) 

On  this  day  of  ,  in  the  year  18     , 1, 

A.  B.,  Notary  Public  for  Lower  Canada,  dwelling  at  , 

in  Lower  Canada,  at  the  request  of  ,  did  exhibit  the 

original  Fromisaory  Note,  whereof  a  true  copy  ia  above 
written,  unto  ,  the  promisor,  personally,  {or  at  his 

résidence,  office  or  usual  place  of  business,  in  ,) 

and  speaking  to  himself  {or  his  wife,  his  clerk,  or  his  servant^ 
&c.,)  did  demand  payment  thereof;  unto  which  demand 

{  8he  }  »^^«'^^'  " 

Wherefore  I,  the  said  Notary,  at  the  request  aforesaid, 
hâve  protested,  and  by  thèse  présents  do  protest  against  the 
promisor  and  endorsers  of  the  said  Note,  and  ail  other  parties 
thereto  or  therein  concemed,  for  ail  costs,  damages  and  in* 
terest  présent  and  to  come,  for  want  of  payment  of  the  said 
Note. 

AU  which  I  attest  under  my  signature, 

(Protested  in  duplicate.) 

A.B., 

Not  Pub. 
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No.  7. 

In  connection  with  article  2320. 

PROTEST  FOB  NON-PAYMENT  OF  A  NOTE  PAYABLE  AT  A  STATED 

PLACE. 

(Copy  of  Note  and  EndorseTnents.) 

On  this  day  of  ,  in  the  year  18     , 1, 

A-  B.,  Notary  Public  for  Lower  Canada,  dwelling  at  , 

in  Lower  Canada,  at  the  request  of  ,  did  exhibit  the 

original  Promissory  Note  whereof  a  true  copy  is  above 
written,  unto  ,  the  promisor,  at  ,  being  the 

stated  place  where  the  said  Note  is  payable,  and  there,  speak- 
ing  to  ,  did  demand  payment  of  the  said  Note, 

nnto  which  demand,  he  answered,  "  /' 

Wherefore  I,  the  said  notary  at  the  request  aforesaid, 
hâve  protested,  and  by  thèse  présents  do  protest  against  the 
promisor  and  endorsers  of  the  said  note,  and  ail  other  par- 
ties thereto  or  therein  concemed,  for  ail  costs,  damages  and 
interest,  présent  and  to  come,  for  want  of  payment  of  the 
^aid  note. 

Ail  which  I  attest  under  my  signature. 

(Protested  in  duplicate,) 

A.  B. 

Not.  Pub, 
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\ 

FoRM  No.  8. 
In  connection  with  articles  2303,  2326. 

NOTARIAL  NOTICE  OF  A  NOTING,  OR  OF  PROTEST  FOR  NON- 
ACCEPTANCE,  OR  OF  A  PR0TB6T  FOR  NON-PAYMENT  OF 
A  BILL. 

(Place  and  date  ofnoting  or  ôf  protest) 
Ist. 

To  P.  Q.,  (the  d/rawer.) 
at 

Sir, 

•  Your  Bill  of  Exchange  for  $  ,  dated  at 

the        ^        ,  upon  E.  F.,  in  favour  of  C.  D.,  pajsable        days 

^^^  )  date  '  f  ^*®  *^®  ^^^'  *^  ^^^  request  of 

A.B., 
Not  Pub. 

{Plxice  a/iid  date  ofnoti/ng  or  of  protest.) 
2nd. 

To  C.  D.  (endorser,) 

(or  F.  G.) 
at 

Sir, 

Mr.  P.  Q's  Bill  of  Exchange  for  $  ,  dated  at 

the  ,  upon  E.  F.,  in  your  favour  (or  in  favour  of  C.  D.,) 

payable  days  after  -j  ?^.    '  >  and  by  you  endorsed, 

was  this  day,  at  the  request  of  ,  duly 

f  noted        )  r  £      f  non-acceptance.  ) 

(protestedj     ^  |  non-paymeni    j 

A.B., 
Not.  Pub. 
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FORM  No.  ». 
In  connection  with  articles  2303,  2326. 

NOTARIAL  NOTICE  OF  PROTEST  FOR  NON-PAYMENT  OF  A  NOTE. 

(Place  and  date  of  protest) 
To 
at 

Sir, 

Mr.  P.  Q's  Promissory  Note  for  $  ,  dated  at 

(days      \ 
y  the                 ,  payables  months  Vafter  date  to 
(on j 

or  order,  and  endorsed  by  you,  was  this  day,  at 

the  request  of  ,  duly  protested  by  me  for  non- 

payment. 

A.  B., 
Not  Pub. 


{n.} 


No.  10. 

In  connection  with  articles  2303,  2326. 

ACT  OF  NOTARUL  SERVICE  OF  NOTICE  OF    A   PROTEST    FOR 
NON-ACCEPTANCB  OR    NON-PAYMENT  OF  A    BILL,  OR  OF 

NON-PAYMENT  OF  A  NOTE  (to  bc  subjoined  to  the  Pro- 
test). 

And  afberwards,  I,  the  aforesaid  protesting  Notary  Public^ 
did  serve  due  notice  in  the  f  orm  prescribed  by  law,  of  the 

foregoing  Protest  for{---^S.r  }  «^  *^«  {^l  } 
thereby  protested  upon  {  J  g;' }  the  |  ^JZ^ra  }  P^'^^'^* 
ally,on  the  day  of  (or,  at  his  résidence, 
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office,  or  usual  place  of  business  in  ,  on  the 

;  or,  by  depositing  such  notice,  directed 

to  the  said  <  q  ^''  >•  at  ,  in  Her  Majesty's 

Post  Office  in  this  city,  (town  or  village),  on  the 

day  of  ,  and  prepaying  the  postagé  thereon. 

In  testimony  whereof,  I  hâve,  on  the  last  mentioned  day 
and  year,  at  aforesaid,  signed  thèse  présents. 

A.B. 

Not  Pub. 


No.  Il 

In  connection  with  articles  2304,  2305,  2820,  2827. 

PROTEST  BY  A  JUSTICE  OF  THE  PEACE  (WHERE  THERE  IS 
NO  NOTARY)  FOR  NON-ACCEPTANCE  OF  A  BILL,  OR  NON- 
PAYMENT  OF  A  BILL  OR  NOTE. 

{Copy  of  a  BUl  or  Note  and  Endorsements) 

On  this  day  of  ,  in  the  year  18 

I,  N.  0.,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the 
District  of  ,  in  Lower  Canada,  dwelling  at  {or  near) 

the  village  of  ,  în  the  said  District,  (there  being 

no  practising  Notary  Public  résident  at  or  near  the  said 
village,  {or  any  other  légal  cause,)  did  at  the  request  of 
and  in  the  présence  of  ,  a  house- 

holder  in  the  said  District,  well  known  unto  me,  exhibit  the 

original    <      .      >  whereof  a  true  copy  is  above  written 

{drawer     ^ 
acceptor    Vthereof,  personally,  {or,  at  his 
promisor  j 
résidence,  office,  or  usual  place  of  business  in  ,) 

and  speaking  to  himself,  (his  wife,  his  clerk  or  his  servant. 
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&c.,)  did  demand  |  '^^^^^  \  thereof  unto  which  demand 
{^^«Janswered," 

Wherefore  I,  the  said  Justice  of  the  Peace,  at  the  request 
aforesaid,  hâve  protested  and  by  thèse  présents  do  protest 

ï  drawer  and  endorsers  \ 

against  the  <  promissor  and  endorsers  V  of  the  said 

(,  accepter,  drawer  and  endorsers  j 

\    ^ .      >  and  ail  other  parties  thereto  and  therein  con- 

cemed,  for  ail  exchange,  re-exchange,  and  ail  costs,  dam- 
ages, and    interest,  présent   and   to    corne,    for  want    of 

jacceptance)     j  i^^^jjjbm    ) 

(  payment     j  (  note,  j 

Ail  which  is  by  thèse  présents  attested  under  the  signa- 
ture of  the  said  (the  witneaa)  and  under  my  hand  and  seal. 

(Protested  in  duplicate.) 

[SigvJature  of  the  witnessy) 
(Signature  and  seal  of  the  J.  P.) 


No.  la. 

In  connection  with  article  2337. 

SCHEDULE   OF    FEES    AND    CHARGES. 

For  presenting  and  noting  for  non-aeceptance  any  Bill  $  cts. 

of  Elxchange,  and  keeping  the  same  on  record 1  00 

Copy  of  the  same  when  required  by  the  holder  0  50 

For  noting  and  protesting  for  non-payment  any  Bill 
of  Elxchange  or  Promissory  Note,  Draft  or  Order, 

and  putting  the  same  on  record 1  00 
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For  making  and  f  urnishing  the  holder  of  any  Bill  or    $  cts. 
Note,  with  duplicate  copy  of  any  protest  for  non- 
acceptance  or  non-payment,  with  certificate  of  ser- 
vice and  copy  of  notice  served  upon  the  drawer 
and  endorsers     0  60 

For  every  Notice,  including  the  service  and  recording 
copy  of  the  same,  to  an  endorser  or  drawer,  in  ad- 
dition to  the  postages  actually  paid  0  50 


'^v 


No.   18.  L:/  .     .  \ 

In  connection  with  article  2134. 

FOBM  OF    A    DEED  OF   BABGAIN  AN^MLB    ÏS^EO^ED 
BEFORE  WITNESSES.  ^'^ - 

This  deed,  made  the  day  of  ,  &;c.,  be- 

tween  A.  B.,  of  &c.,  of  the  one  part,  and  C.  D., 

of  ,  &c.,  of  the  other  part,  witnesseth  :   That,  for 

and  in  considération  of  the  sum   of  to  the 

said  A.  B.  in  hand  paid  by  the  said  C.  D.,  at  or  before  the 
exécution  of  thèse  présents,  (the  receipt  whereof  is  hereby 
acknowledged  by  the  said  A  B.,)  he,  the  said  A.  B.  doth 
hereby  grant,  bargain,  sell  and  confirm  unto  the  said  C.  D., 
his  heirs  and  assigns  for  ever,  ail  that  certain  lot  of  land,  &;c., 
{i/nsert  hère  a  description  of  the  property  aold)  :  To  hâve  and 
to  hold  the  said  lot  of  land  and  premises  hereinbef  ore  grant- 
ed,  bargained  and  sold,  or  intended  so  to  be,  with  their  and 
every  of  their  appurtenances,  nnto  the  said  C.  D.,  his  heirs 
and  assigns  for  ever.    In  witness,  &;c. 

A.  B.        [L.  S.]     • 

C.  D.        [L.  S.] 

Signed,  sealed  and  delivered 

in  the  piesence  of 

E.  F., 

G.  H. 
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No.  14. 

In  connection  with  article-  2139. 

MEMORIili    OF  A  DEED    OF    BAROAIN   AND  SALE    EXBCUTED 
BEFORE    WITNE8SES. 

A  mémorial  to  be  registered  of  a  deed  of  bargain  and  sale, 
bearing  date  the  day  of  ,  in  the  year  of 

Our  Lord  ,  made  between  A.  B.,  of  , 

Esquire,  of  the  one  part,  and  C.  D.,  of  ,  &c.,  of 

the  other  part  (a  fuU  description  of  the  poHies  to  be  insert- 
ed,  as  im,  the  deed),  by  which  said  deed  the  said  A  B.,  for  the 
considérations  therein  expressed,  did  grant,  bargain,  sell  and 
confirm  nnto  the  said  C.  D.,  his  hoirs  and  assigns,  ail  that, 
&c.,  {insert  a  descri/ption  of  the  property  sold)  :  To  hold  to 
the  said  C.  D.,  his  heirs  and  assigns  for  ever  :  Which  said 
deed  is  witnessed,  &c.,  (specify  hère  the  nomes  of  the  wit- 
nesses  to  the  exécution  of  the  deed)  ;  and  the  said  deed  is  re- 
quired  to  be  repstered  by  the  said  C.  D.  As  witness  his 
hand,  this  day  of  ,  &c. 

CD. 

Signed  in  the  présence  of 
J.K., 
L.M. 


Nol  1«. 

In  connection  with  article  2041. 

MEMORIAL  OF  A  DEED  OF  BARGAIN   AND  SALE,  BT  WAT  OF 
MORTGAGE,  BEFORE  WITNESSES. 

A  mémorial  to  be  registered  of  a  deed  of  bargain  and  sale, 
bearing  date  the  day  of  ,  in  the  year  of 

Our  Lord  ,  made  between  A.  B.  of,  &c.,  of  the  one 

part,  and  C.  D.  of,  &c.,  of  the  other  part,  by  which 
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said  deed,  the  said  A.  B.,  did  grant,  bargain,  sell  and  confirm 
into  the  said  C.  D.,  his  heîrs  and  assigns,  ail  that  &;c.,  {Hère 
insert  a  description  qfthe  mortgageâ  premises)  To  hold  to 
the  said  C.  D.,  his  Keirs  and  assigns  forever  ;  subject,  never- 
theless,  to  rédemption,  upon  payment  to  the  said  C.  D.,  his 
heirs,  executors,  curators,  administrators,  or  assigns,  of  the 
sum  of  dollars,  and  lawf ul  interest,  as  in  the  said 

deed  is  expressed  ;  which  said  deed  is  witnessed — (specify 
hère  the  narnies  of  the  witnesses  as  in  form  14)  And  the 
same  deed  is  hereby  required  to  be  registered  by  the  said 
C.  D.     As  witness  his  hand,  this  day  of,  &;c. 

CD. 
Signed  in  the  présence  of 
E.  F, 
G.  H. 


No.  16. 

In  connection  with  articles  2098,  2139. 

BfEMORIAL  OF  AN  ONEROUS   DEED  OP  GIFT  INTER  VIVOS. 

A  mémorial  to  be  registered  of  a  notarial  copy  of  a  deed 
of  gifl  inter  vivos,  bearing  date  at  on  the  day 

of  in  the  year  of  our  Lord  ,  made  between 

A.  B,  of,  &c.,  (and  C.  D.,  his  wife  by  him  in  this  behalf  duly 
authorized),  of  the  one  part,  and  E.  F.  of,  &c.,  of  the  other 
part,  {A  fuM  description  of  the  parties  to  be  inserted,  as  in 
the  deed  ;)  before  G.  H.,  public  notary  and  witnesses,  {or 
before  J.  K.,  and  another,  public  notariés,  cw  the  case  may 
be,)  by  which  s«dd  deed  of  gift,  the  said  A  B.  and  C.  D.,  his 
wife,  did  give,  grant  and  confirm  into  the  said  E.  F.,  his  heirs 
and  assigns,  ail  that,  &c.,  {Insert  a  description  of  the  pro- 
perty  conveyed  by  the  deed  of  gift)  to  hold  to  tbe  said  E.  F. 
his  heirs  and  assigns  for  ever  ;  subject,  nevertheless,  to  a 
certain  life-rent,  consisting  of  &c.,  {Hère  vnseri  the  particvr- 
leurs  of  which  the  life-rent Js  composée)  which  said  life-rent 
46 
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is  payable  by  the  said  E.  F.,  to  the  said  A.  B.  and  C.  D.,  his 
wif e,  each  and  every  year  during  the  term  of  their  natural 
lives,  and  in  the  said  deed  of  gift  irUer  vivoa,  is  expressed  : 
And  the  said  deed  of  gift  is  hereby  required  to  be  registered 
by  (the  said  E.  F.)    As  witness  his  hand,  this  day  of 

&C. 

E.  F. 

Signed  in  the  présence  of 
L.M. 
'     N.  P. 


No.  17. 

In  connection  with  the  articles  2098,  2139. 

MEMORIAL  OF  A  WILL,  OR  OF  A  PROBATE,  OR  AN   OFFICE 
COPY,  OR  A   NOTARIAL   COPY  THEREOF. 

A  mémorial  to  be  registered  of  the  probate  (or,  of  the 
original  will,  or  an  office  or  notarial  copy,  or  as  the  case  may 
be,)  of  the  last  will  and  testament  of  G.  H.,  late  of 
bearing  date,  &c.,  by  which  will  the  said  testator  did  give 
and  devise  unto,  &c  (as  in  the  will,)  to  hold,  &c.  ;  which 
said  will  was  execubed  by  the  said  testator,  in  the  présence 
of  A.  B.  of,  &c.,  0.  D.  of,  &c.  :  And  the  probate  of  the  said 
will,  (or  the  original,  or  an  office  or  notarial  copy,  or  as  the 
case  may  be,)  is  hereby  required  to  be  registered  by  (O.  P., 
one  of  the  devisees  therein  named).  As  witness  his  hand, 
this  day  of 

O.P. 
Signed  in  the  présence  of 
È.  S. 
T.  V. 
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No.  18. 

In  connection  with  articles  2098,  2139. 

MEMORIAL  OF  A  NOTARIAL  OBLIGATION. 

A  mémorial  to  be  registered  of  a  notarial  copy  of  a  nota- 
rial obligation  {or  of  the  original,  if  U  be  the  original) 
bearing  date  the  day  of  ,  in  the  year 

of  our  Lord  ,  made  and  entered  into  by  A.  B.  of 

,  &c.,  before  E.  F.,  public  notary  and  witneeses,  (or 
before  Q.  H.  and  another,  public  notariés,  if  the  case  be  ao) 
whereby  the  said  A.  B.  owned  himself  to  be  indebted  to  C. 
D.,  of  ,  &c.,  in  the  sum  of  dollars,  to  be 

paid,  &c., — and  for  securing  the  payment  of  the  said  sum  of 
money  and  interest,  hypothecated  ail  that,  &c.,  (Inaert  the 
description  of  the  hypotheccUed  premises  as  contained  in  the 
notarial  obligation  :)  Which  said  notarial  copy  of  the  said 
notarial  obligation  is  hereby  required  to  be  registered  by  the 
said  C.  D.     As  witness  his  hand,  this  day  of 

&c. 

CD. 
Signed  in  the  présence  of 

J.K. 

L.  M. 


No.  19. 

In  connection  with  articles  2117,  2139. 

MEMORIAL  OF  THE  APPOINTMENT  OF  A  TUTOR  TO  MINORS  FOR 
THE  PRESERVATION  OF  THE  LEGAL  OR  TACIT  HTPOTHEC, 
RESULTING  FROM  SUCH  APPOINTMENT. 

A  mémorial  to  be  registered  of  the  apppintment  of  A.  B. 
of ,  &c.,  (insert  the  place  of  abode  and  addition  of  the  tutor;) 
to  be  tutor  to  C.  D.,  E.  F.,  &c.,  minors  under  the  âge  of 
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twenty-one  years,  issue  of  the  marriage  of  the  late  G.  H., 
(the  na/me  of  the  faûver)  deceased,  with  the  late  J.  K.,  (tke 
na/me  ofihe  moiher)  also  deceased,  which  appointment  was 
made  by  and  irnder  the  authority  of  L.  M.  (Inaert  the  name 
cmd  description  of  the  Judge  by  whom  the  appoirUment  fuis 
been  made  ;)  at,  &c.,  (the  place  where  the  appointment  was 
made)  on  the  day  of  ,  in  the  year  of  our 

Lord  :  And  the  said  appointment  is  hereby 

required  to  be  registered,  for  the  préservation  of  the  hypo- 
thec  resulting  therefrom,  on  the  real  estate  of  the  said  A. 
B.,  situate  in  the  of  (the  name  ofihe  Régis- 

tration  coumty  or  dimsion  wiihin  which  the  registroMon  is 
to  be  m^adcy  and  describe  the  property)  by  N.  O.,  of  &c^ 
(iTtsert  the  na/me  and  description  of  the  person  reqairing 
the  registration).    As  witness  his  hand,  this  day  of 

,&c. 

N.O. 
Signed  in  the  présence  of 

O.P. 

R.  S. 


FoRM  No.  ao. 
In  connection  with  articles  2121,  2139. 

MEMORIAL  OF  A  JUDQMENT. 

A  mémorial  to  be  registered  of  a  judgment  in  Her  Ma- 
jesty's  Court  of  ,  at  , 

in  the  year  of  our  Lord  ,  between  A.  B., 

of  ,  &c.,  plaintiff,  and  C.  D.,  of  ,  &c, 

défendant,  for  dollars,  with  interest  firom,  &c., 

and  costs  taxed  at  dollars  ;  which  said  judg- 

ment was  rendered  on  the  day  of  the  said 

month  of  ,  and  is  hereby  required 
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to  be  registered  by  (the  said  A,  B.).     As  witnesa  his  hand, 
this  day  of  ,  &c. 

A.  B. 
Signed  in  the  présence  of 

J.F. 

T.  P. 


FoRM  Na  ai. 
In  connection  with  article  2151. 

CERTIFICATK   OF  DISCHAJRGE  FROM  A  JUDGMENT  WHICH   HAS 
BEEN   REGISTERED. 

To  the  Registrar  of 

I,  A.  B.,  of,  &c.,  do  hereby  certify  that  C.  D.,  of,  &c.,  hath 
paid  me  the  sum  of  money  due  upon  a  judgment  recovered 
in  Her  Majesty  s  Court  of  at  in 

the  year  of  our  Lord  by  me,  the  said 

A.  B.,  against  the  said  C.  D.,  for  dollars,  debt, 

and  dollars,  costs,  which  judgment  was  regis- 

tered on  the  day  of  in  the  year  of 

our  Lord  ;  And  I  do  hereby  require  an  entry 

of  such  payment  to  be  made,  in  the  register  wherein  the 
same  is  registered,  pursuant  to  law.     As  witness  my  hand. 


this                           day  of 
Lord,  &c. 

in  the  year  of  our 
A.  B. 

Signed  in  the  présence  of 
J.K.,of 

,&c. 

L.  M.,  of 

,&c 
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FoRM  No.  aa. 

In  connection  with  article  2151. 
A  ceruficate  to  dischabge  a  mortqaqe. 
To  the  Begistrar  of 

I,  A.  B.,  of,  &c.  (the  mortgagee  i/n  the  deed  or  his  heira, 
eœeoiUora,  ourators  or  administrators),  do  hereby  certify  that 
C.  D.,  of ,  &c.,  hath  paid  the  sum  of  money  due  upon  a  deed 
or  mortgage,  bearing  date  the  day  of  in 

the  year  of  onr  Lord  made  between  the  said 

C.  D.,  of  the  one  part  ;  and  me,  the  said  A.  B.  (or  E.  F,,  as 
the  case  rnay  be),  of  the  other  part  ;  which  was  registered  on 
the  day  of  in  the  year  of  our 

Lord  ;  and  I  hereby  require  an  entry  of  such 

payment  to  be  made  in  the  register  wherein  the  same  is  re- 
gistered, pursuant  to  law. 

As  witness  my  hand,  this  day  of  in 

the  year  of  our  Lord 

A.B. 

Signed  in  the  présence  of 

O.  P.,  of ,  &C. 
R  S.,  of,  &c. 
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The  following  Rules  of  the  Court  of  Queen's  Benoh  (Appeal  aide), 
were reœived  too  laie  to  be  inserted  at  their  proper  place,  page  680  :~ 

1.  The  case  in  Appeal  shall  contain  a  summary  statement  of  the 
pleadings  and  of  the  questions  of  fact  and  of  law  on  whioh  the  party 
filing  it  relies,  also  in  an  Appendix  copies  of  the  dépositions  of  the 
witnesses  produuoed  by  sach  party,  giving  the  date  of  eaoh  déposition, 
also  copies  of  ail  admissions  obtained  by  him  and  of  ail  questions  put 
to  and  answers  on  FaiU  et  ArtieUs  by  the  adverse  party  whenever  the 
same  are  relied  upon. 

2.  In  addition  the  appellant's  case  shall  contain  a  copy  of  the  judg- 
ment  or  judgments  appealed  from  with  their  respective  dates  ;  and 
such  judgment  or  judgments  shall  appear  at  the  beginning  of  the 
appellant's  case. 

3.  There  shall  also  be  an  index  of  the  printed  matter  sent  up  by  eaoh 
party  indicating  the  page  of  the  case  on  which  each  document  or  paper 
begins. 

4.  The  cases  shall  be  printed  on  paper  of  eleten  inches  by  eight  in- 
ohes  and  a  half ,  the  type  to  be  small  pica,  leaded  face,  and  every  tenth 
Une  numbered  in  the  maigin. 

6.  The  parties  may,  by  a  consent  in  writing,  file  a  joint  case  or  factum. 

6.  Such  joint  case  or  factum  shall  state  the  questions  of  fact  and  of 
law  to  be  determined  by  the  Court  with  a  référence  to  such  portions  of 
the  dépositions,  admissions  and  questions  and  answers  on  faits  et  arii- 
eUs  to  be  printed  in  an  appendix  as  are  required  for  the  proper  adjudi- 
cation of  the  questions  in  issue  between  the  parties. 

7.  Such  joint  case  shall  be  in  the  same  form,  and  in  other  respects 
be  subject  to  the  same  rules  and  will  entitle  the  parties  to  it  to  the 
same  fées  as  if  separate  cases  had  been  filed. 

8.  Forty  copies  of  each  case  or  of  the  joint  case  shall  be  filed  in  each 
cause. 
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9.  Ko  case  not  in  conformity  to  the  above  raies  shall  be  reœived  by 
the  Clerk  of  thÎB  Court  or  filed  in  bis  office,  nor  shall  it  be  taxed 
against  the  adverse  party  exoept  by  leave  of  the  Conrt  or  of  a  Judge 
thereof ,  whioh  may  be  granted  on  snch  terms  and  conditions  as  the 
Court  or  Judge  shall  direct. 

10.  No  party  shall  be  heard  on  the  merits  unless  his  case  or  factum 
shall  hâve  been  filed  at  least  forty-eight  hours  before  the  case  is  called 
for  hearing. 

11.  The  above  rules  shall  take  effect  as  to  ail  cases  filed  from  and 
af ter  the  tenth  day  of  September  next,  from  which  date  ail  other  rules 
of  practice  on  the  subject  provided  for  by  the  présent  rules  shall  be 
held  to  be  revoked. 

L.  W.  MARCHAND, 

Clerk  of  AppecUs, 
Montréal,  21st  June,  1879, 
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Absbntsb — eontinued. 

Service  of  seizure  by  gamishment  when  défendant 

waa  summoned  as  an        

Service  of  attachment  before  jadgment 

Service  of  faits  et  articles  on 

Power  of  attomey  may  be  required  from  a  plaintiff 

who  ifl  an 

In  improbation 

None  required  in  récusations     . . 
Delay  upon  exécution  of  indgments  against 
Opening  of  doors,  &c.,  where  debtor  is  absent 
Securily  for  costs  by 

AOOOUITTANTS  AND  P&AOTITIOirBBS  : 

Référence  to — powers  of         

Rémunération  of  

,     Motion  for  adoption  of  report 
Réception  of  report 
Blay  De  appointed  in  actions  to  acoount 

A0CX)UNTING  : 

Judgment  ordering  an  account  must  fix  delays  to 

render  it     . .         . .     ' 

To  whom  made — must  be  swom  to  and  fyled  with 

vouchers— extension  of  delays   . . 

Form  of 

Receipts 

Expenditure 

Execution  may  issue  for  excess  of  receipts,  if  any 
Contestation  

Same  attomey  to  be  named  by  ail  contesting 
parties  

Delay  to  answer  contestation  and  to  reply 

Failure  to  fyle  contestation,  answers,  &c. 

Proof  or  référence  to  arbitrators,  Sûc>  . . 

Judgment  on  account 
Failure  to  make  account  by  défendant 

A0CX)UNT8  : 

Judgment,  by  default,  on  detailed  '  . . 
AcTB  : 

Sous  seing  pri/oé^  when  filed  as  exhibit 
Action  : 

Must  be  brought  before  proper  Court 

And  by  a  party  interested 

And  sui  jwris     . . 

Brought  on  behalf  of  persons  aliem  jwris 

By  corporations  

Joinder  of  several  causes  of 

Remedy  for  omission  in  

Writ  or  Déclaration  musb  state  cause  of     . . 
Défendant  must  be  heard  or  summoned 
Cannot  be  brought  in  another's  name 

Form  of 
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AcnoK — contvnued. 

ABT. 

PAOX. 

Summons  in  penonal  (^e  Suhmoks). 

in  real  or  mixed  («ee  Summons). 

Attomey  maj  represent  party  to 

23 

27 

Of  improbation 

176 

143 

Jn/orma  jKiupem        

31 

32 

Oreditor  may  not  diyide  debt. . 

15 

20 

Court  oannot  go  be^ond  conolnaions  of 

17 

22 

PoBsessory  and  petitory          

946 

482 

Adjournment  : 

Of  courte            

1 

17 

Of  examination  of  witneBses 

279 

181 

Of  seiznre  of  moveables 

674 

306 

Adjudication  ; 

By  aheriff'8  8ale(MeExEGX7Ti0N) 

Administbation  of  «I  ustiob  : 

684 

366 

Division  of  Lower  Canada 

1366 

637 

Officers  in  the  new  districts  for        

1367 

64a 

Admission  : 

Presomed  when  fact  is  not  denied 

144 

120 

Notes  to  be  taken  at  enqaete  of        

266 

176 

In  non  appealable  cases,  défendant  is  oalled  on  to 

make           

1098 

637 

ADVEKSB  TlTLB  : 

Défendant  may  plead 

1110 

640 

Adyebtisbmbnt  : 

Of  sale  of  moveables  in  Québec  and  Montréal  cities 

673 

306 

Of  sale  of  immoTeables  by  sheriff 

648 

339 

How  printed  in  QaaeUe — Form         

649 

340 

Deposit  with  sheriff  for          

647 

339 

Of  sale  by  licitation 

929 

476 

Advibbment  : 

Change  of  status  of  parties  does  not  stay  case  when 

under 

434 

22a 

Discharge  in  Q.  B.  of 

1171 

673 

Advooatjcb   («ee  Attornsys). 

Affidavtt  : 

Commissioners  for  receiving 

30 

30 

Who  may  reçoive  in  circuit  court 

1060 

626 

Must  accompany  déniai  of  signature,  &c.    . . 

146 

121 

Of  jurors  as  to  verdict  cannot  be  received  . . 

428-9 

226 

To  accompany  pétition  in  revision  of  judgment  by 
def ault        

486 

264 

And  oppositions  to  judgment  by  défendant 

Or  by  third  parties 

486 

264 

611 

278 

And  op]M>sitions  to  seissure  of  moveables 

683 

308 

Except  m  certain  cases          

684 

310 

And  of  immoveables 

661 

343 

To  accompany  bids  at  sheriff's  sales 

666-7 

351 

And  registrar's  certificate  sometimes 

701 

366 

For  C^^        

798 

406. 

Where  debtoris  insolvent  and  refuses  to  assign 

799 

418 
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Ajtfid  AViT —  coiUinuedl 

art. 

PAOl. 

Wliere  debtor  détériorâtes  an  hypothecated  im- 

moveable 

860 

419 

Where  daim  is  for  damages  imliqoidated 

801 

419 

By  whom  made  and  received 

807 

422 

Form  for  warrant  of  arrest        

424 

Transmission  to  S.  0.  bj  Oommissioner 

815 

425 

For  attachment  hefore  jvdgment 

834 

435 

Where  claim  is  for  damages  unliquidated 

835 

441 

Olerk  of  the  C.  0.  may  receive  . . 

839 

442 

To  obtain  warrant  of  attachment 

443 

For  judgment  by  default 

91 

70 

To  accompany  pétition  for  habeas  corpus 

1041 

517 

To  obtain  a  writ  of  mandamus                   35  V.  c.  6 

505 

Or  injunction                 . .                     . .    41  V.  c.  14 

509 

Accompanies^t  when  summons  is  based  on  it 

16 

22 

Affirmation  : 

Inlieu  of  oath    . . 

1    30 
J555 

30 
175 

Affixino  Sbals  (see  Sbals)           

1279 

618 

Aliab  Writ  of  Execution  (see  Exibcution) 

579 

306 

Aliénation  of  Minoras  Propbrty  : 

Order  of  court  necessary         

1267 

611 

And  advioe  of  family  council,  and  report  of  experts 

1268 

611 

Nomination  of  experts 

1269 

611 

Duties  of  experts         

1270 

613 

Failure  of  experts  to  agrée 

1271 

614 

Report  submitted  to  family  council  . . 
Judge  fixes  upset  price 

1272 

614 

1274 

615 

Reasons  of  judge  to  allow  sale  form  part  of  record 

1275 

615 

Publication  of  sale 

1276 

615 

Private  sale  may  be  effected  in  certain  cases 

1277 

615 

Where  immoveable  is  held  undividedly  by  tutor  and 

minor          

1278 

616 

Where  value  of  immoveable  is  under  $400  . . 

86  V.  c7 

616 

Allow ANCB  : 

ToJurors          

416 

221 

To  party  imprisoned 

790 

402 

Debtor  cannot  be  re-taken  if  discharged  upon  de- 

fault to  pay          

795 

404 

Ambndmbnt  : 

Of  writ  and  déclaration 

53 

47 

After  exception  fyled 

Afterproof        

117 

88 

320 

192 

In  jury  trials 

420 

222 

Of  retum 

80 

64 

Delay  to  plead  in  case  of  allowance  of 

142 

120 

Of  register  of  judgment 

474 

247 

Amiables  Oompositeubs  (aee  Arbitration) 

1341 

632 

.AinMALS  : 

Justice  of  the  peace  may  hear  actions  for  damages  te 

►   1216 

593 
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Annul : 

Oppositions  to  . . 
Anntjllino  : 

Letters  patent  . . 
AirswBBS  : 

To  preliminary  pleaa  . . 
To  pieas  to  the  merits 
To  articles  of  improbation 
To  articulation  of  facts 
To  fa/its  et  articles 
Default  to  make 
Vivâ  voce    . . 
Refusai  to  make 
'  Fonn  of 

Party  may  refrain  from  using 
Division  of 
To  contestation  of  aocount 
To  proceedings  by  gamishment 
To  reasons  of  appeid    . . 
Appeal  : 

Lies  from  judgments  of  the  Superior  Court 
Notice  of — ^from  judgment  on  report  of  distribu- 
tion           . .        36V.,  a  U,  s.  5 

From  judgment  of  distribution 

From  judmnent  on  copias — by  défendant 

By  ^aintiff  

Cases  where  it  may  be  had  from  final  judgment  of 

the  S.  C 

Brougbt  to  Montréal  or  Québec 
From  interlocutory  judgments 
■  Motion  necessary  for  leave  to  appeal  in  latter  case 
Service  of  motion  for  leave  to  appeal 
Delay  for  bringing 

Writ        

Extension  of  delay  for  retuming  writ 
Service  of  writ,  and  retum 

Qiving  of  security        

Before  whom  received 
Completion  of  record,   préparation  of  transcript, 
and  transmission  of  papers  to  the  Court  of  Ap 
peals 
Proceedings  upon  failure  to  retum  writ 

Judgment  of  non  pros        . .         . .         i . 
Appearanoes  of  parties 
Motion  by  respondent  to  quash 

To  reduce  security 

Cross  appeals  may  be  joined  . . 
Reasons  of  appeal  must  be  filed  within  eight  days 
&om  retum 
Delay  where  demurrers  are  produced 
Answers  thereto 
Effect  of  failure  to  answer  . . 
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ÂPPBAL — cotUmueéL 

Délaya  may  be  prolongea 

Dismissal  of  appeal  upon  def  ault  to  file    . . 
Election  of  domicile  in 

Filing  of  Fctctiwi         . .         

Inscription  for  hearing  

From  Circuit  CovH  :  laes  in  certain  oaseB   . . 

Security  to  be  given  

One  Burety  suffices  . . 

When  security  for  costs  only  is  necessary 

Brought  by  pétition— delay  for  eerving  it 

Delay  for  retum  of  writ,  filing  of  pétition,  and 
transmission  of  record 

Appearance    . . 

Failure  to  send  up  record  . . 

Hearing  of  case  after  filing  oîfactum 

Forfeiture  of  right  of  appeid 
By  whom  it  may  be  taken  ,  . . 
If  one  of  several  parties  to  the  soit  dies,  proceed- 

ings  may  be  continued 
Quorum.     Routine  business  . . 
Récusation  in    . . 

Incompetency  of  judge  who  sat  in  Court  below 
When  incompetency  appears  on  record 
Notice  of  leave  of  absence  of  judges 
Recording  of  fact  where  judge  cannot  sit    . . 
Replacing  of  judges  by  tnose  of  the  Superior  Court 
Ketum  of  judge  replaced,  i&c.,  does    not    affect 

powers  of  replacing  judge 
Order  for  the  completion  of  the  record  may  issue 
Interventions,  disavowals  and  other  incidental  pro- 

ceedings  may  be  filed  in  appeal 

Discontinuance  in 

Péremptions  in  . . 

Présence  of  parties  to  be  heard 

Rendering  of  judgment,  absence  of  judges 

Discharge  of  advisement 

Adjoumment  of  court  to  a  day  in  vacation 

Where  judgments  may  be  rendered 

Form  of  judgment 

Taxation  of  costs  

Execution  of  judgmenta 

Powers  of  court,  t&riff  of  fées,  rules  of  practice 

From  judffment,  on  opposition  to  marriage. . 

In  proceedings  referring  to  corporations  and  public 

offices 
From  judgments  oonceming  letters  patent. . 
In  proceedings  relating  to  the  illégal  détention  of 

township  lands  . .         

Not  allowed  from  judgment  on  certiorari    . . 

To  the  Privy  Council  (see  PmvY  Council^.  . 

To  the  Circuit  Court  from  judgments  of  commis- 1 

sioners  or  justices 
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Appbalable  Oasbs,  OntouiT  Ck>nBT  : 

Certain  provisiona  relating  to  S.  0.  apply  to 
Chntedation  in  . . 

Proof  

Contested  cases,  are  insoribed  for  proof  and 

hearing  ai  tne  same  time 
l^otioe  of  inscription 

Taking  of  évidence         

Proof  taken  down  in  writing 

Summons  of  witnesses 

Réservation  of  argument  on  demurrer  till  ûntA 

hearinff 
Proof  may  be  had  or  witnesses  may  be  ezam- 
ined  in  another  circuit  by  order  of  the  court 
JiidgmenU  and  costs 

Absence  of  judge  and  transmission  of  décision . 
BxeoyUon  against  moveables  in  any  district,  towhom 

addressed 

Another  writ  may  be  had  for  another  district 
when  no  effects  are  found  where  judgment 

was  rendered..  

Ail  oppositions  to  exécutions  are  within  the 
jurisdiction  of  the  court 

Stay  of  proceedinffs        

Against  immuveables  in  default  of  moveables . , 
Writ  is  addressed  to  sheriff  and  retumed  to  S.  C. 
Issue  of  writ  de  terris  immediately  in  certain  caseï 
Proceedings  on  seizure  and  sale  of  immoveables 
Other  formalities  similar  to  thuse  in  S.  0. 
Transmission  of  record  to  S.  C.  where  an  exécu- 
tion against  immoveables   has    been    re- 
tumed to  that  court. . 
Bemedy  agahist  juàgmenUf  by  review 

And  appeal 

Appearanob  : 

How  and  when  fyled 

fn  the  Circuit  Court ^ 

In  non-appealable  cases  in  term 

In  vacation.. 
In  proceedings  against  corporations  iUegally  formed 
[n  actions  uuder  Lessors'  and  Lessees'  Act. . 
In  appeal  from  the  S.  C. 

In  appeal  from  the  C.  C 

In  certiorari 
Appbllaitt  («ee  Appbal). 

A&BIT&ATION  : 

Submission 

Who  may  enter  into 

Appointment  of  arbitrators  by  the  court     . . 
Deeds  of  submission  out  of  court 

Must  be  in  writing  . .         

Arbitrators  must  hear  the  parties  and  the  proof, 
and  décide, — swearing  of  witnesses 
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66 

1069 
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536 
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537 

1001 

499 

891 

465 

1128 

566 

1150 
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1231 

600 
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Abbitbation — continued. 

Révocation  of  appointment  of  arbîtrators    . . 

In  what  cases  the  submission  becomes  inoperatire 

Récusation  of  arbitrators 

Appointment  of  a  third  arbitrator    . . 

Agreement  of  two  necessary 

Award  is  in  notarial  form 

Execution  of  extra- judicial  awards  . . 

Proceedings  to  obtain  jndgment  on  an  award 
Arbitrators  : 

Référence  by  court  to  . . 

In  Commissioners*  Court 

Need  not  be  sworn 

Proceedings  and  powers  of     . . 

Oannot  award  costs 

Rémunération  of 

Motion  to  homologate  report  of  and  for  judgment 

Référence  in  matters  of  accouutingto 
(8ee  Arbitration.) 
Arrat  : 

Challenge  of  (see  Jurt-Trial) 
Arrbst  : 

Of  debtor  («e«  Capias) 

Of  judgment  («ee  Juby-Triai) 
Arrêt  : 

Saisie-arrêt  simple  (aee  Attaohmbnt  beforb  Judo- 
ment)  

En  mains  tierces 
Articulation  dp  Faots  : 

When  they  should  be  filed 

Form  of . . 

Service  of 

Written  proof  must  accompany         , 

Answers  to 

When  facts  set  forth   therein  are  held  to  be  ad 

mitted 
Adjudication  of   costs  when  exhibits  are  not  filed 

with  

Costs,  when  facts  are  proved  which  are  denied  by 
Costs,  when  party  fails  to  file 

May  be  dispensed  with  

Trial  proceeded  with  after  delay  for  filing  . . 
Delay  for  inscribing  if  no  articulations  are  produced 

ASSAULT  AND  BaTTBRY  : 

Incompetency  of  Commissioners'  Court  to  tiy  suits 

for 

Assessments  : 

Appeak  to  C.  C.  from  judgments  for  Municipal 
No  appeal  to  the  Q.  B.,  from  the  C.  C.  in  matters 

conoeming  school,  church  and  parsonage 
Jurisdiotion  of  Commissioners*  Court 
Oppositions  not  required  in  sherififs  sale  for 


377 

785 
422 


834 
855 

207 
208 
209 
J210 
(213 
211 

212 

213 
214 
215 
217 
220 
350 


1189 

1057 

1142 

1190 

719 


PAGE. 


1347 

634 

1348 

634 

1349 

635 

1350 

6:35 

1351 

635 

1352 

635 

1353 

636 

1354 

636 

341 

200 

1208 

591 

342 

201 

342-3 
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343 
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531 
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213 

401 
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AlTA^CHMEinS  BE90BB  JUDaMBNT  : 

May  be  issued  durin^  long  yacation 
May  be  served  by  bailiff  out  of  district 
Execution  agûnst  absentées  oannot  issue  durinj; 

yearon       

Commissioners'  Court  may  issue       

Simple  :  May  issue  in  certain  cases 

Affidavit  for  

Judge's  order  requisite  if  claim  be  for  dam- 
ages unliquidated    

Writ  

Endorsement  of  

Issue,  form,  and  attestation  of        

May  be  issued  for  S.C.  by  Olerk  of  O.C.^who 

may  receive  affidavit  

Addressed  to  sheriff  orbailifif  if  issued  by 

clerkofO.C 

Olerk  of  C.  0.  acU  as  officer  of  S.  C 

Seizure  effected  as  on  exécutions 
May  be  made  in  another  district 
Warrant  may  be  issued  by  OommLBsioner 

Form  of . .         . .         . .         

Form  of  affidavit         

Effeots  seized  can  only  be  detained  12  days . . 
Transmission  to  S.  0.  or  0.  0.  of  certificate 

of  proceedings,  etc 

Bailiff  must  make  retum  and  deliver  effects 

to  sheriff       . .  

OfScer  may  demand  prepayment  of  costs  of  safe- 

keeping         

And  may  renew  demand,  if  neoessary 

Retum  of  writ  with  inventory  

Service  of  writ  and  déclaration 

Appointment  of  guardian 

Service  of  defen&nt  who  is  absent  or  oonceids 

himself 
Défendant    may    obtain  possession  of   effects 
within  48  hours  on  giving  security 

Contestation  of     . .         

Proceedings  after  judgment  to  bring  effects  to 

sale 

By  Ooârfiishmeni  :  May  issue  in  certain  cases 

How  effected        

Writ  addressed  to  sheriff  or  bailiff 

Formalities  of 

Endorsement  of  

Contents  of 

Service  of  

To  obtain  default,  service  must  be  personal 
47 
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Attachmbnts  bbfore  Judombkt — eorUinued, 
By  Oamishment — conHiMed, 

Answer  by  défendant 

Effectof 

Service  on  défendant 

Déclaration  of  gamishee 

Creditor  may  be  présent  and  question  gamishee 

Taxation  of  gamishee*s  ex  penses,  and  exécu- 
tion therefor. . 

Service  and  exécution  of  judgment 

Order  of  priority  where  several  are  made  on 
the  same  gamishee  . . 

If  debt  be  conditional,  or  not  yet  due. . 
Default  of  gamishee  and  relief  therefrom 
Judgment  on  déclaration  :  effect  of 
Orders  deposit  of  titles  or  sale  of  eflfects 

Distribution  of  proceeds 

Discharge  of  gamishee  who  owes  nothing,  and 
costs 

Where  the  déclaration  is  not  contested 

Contestation — Service  of  . . 

Subject  to  ordinary  mies 

Foreclosure  of  plaintifif  upon  his  failure  to  con- 
testa and  relief  therefrom  . . 

By  défendant       

In  revendication — Who  may  issue     . . 

Writ,  endorsation  of 

Procédure  on 

Défendant  may  obtain  possession  of  efifects 

And  so  may  plaintifT 

Inventory  of  efifects  may  be  required  before 
delivery         

Where  neither  party  applies  for  them,  they  re- 
main  with  the  guanlian  or  a  sequestrator . . 

May  be  sold  if  perishable 

By  wife  demauding  séparation  . . 
For  rent — Owner  or  lessor  may  seize  and  foUow  by 

recaption  effects  liable  for  rent. . 

Seijsure  effected  as  on  exécutions— officers  may 
seize  in  another  district 

Effects  cannot  be  left  with  défendant  without 

security 
May  be  joined  with  action  to  resdnd  lease 
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ATTAOHME2TT8  AFTBR  JuDOMENT  : 

May  be  serred  ont  of  district  hy  bailiff 
May  issue  against  défendantes  property 
(8ee  Execution.) 
Attoanby  : 

May  represent  parties  to  a  suit 

Who  may  aot  in  CommiBsioner*B  Court  as 

Tariff  of  fées  may  be  made  by  judges 

Disavowal  of  («ee  Disavowal). 

Must  give  notice  if  desirous  of  oeasing  to  represent 

a  party 
Not  bound  to  reveal  what  bas  been  told  him  prof  es- 

sionally 

Change  of  

Proceedings  when  he  ceases  to  practbe 

If  party  fails  to  replace 

Must  notify  adversary  of  his  client's  death 

May  obtain  distraction  of  costs 

May  represent  party  on  retjfuHe  civile  without  new 

power 
Parties  contesting  an  account  must  name  the  same.. 
Election  of  domicile  by,  in  Superior Court. . 
in  Circuit  Court    . . 
in  Queen's  Bench. . 
Power  o/— Maybe  demanded  when  plaintiff  is  absent 

In  improbations    . . 

In  récusations 

In  disavowals 

Required  to  ofifer  decisory  oath 
AuTHBNTio  Document  : 

Jud^ent  on,  by  default 

Déniai  of 

Improbation  of  {see  Ihprobation) 

AUTHBNTICATION  OF  RbOISTEBS      .  . 

AwABD  OF  Arbitra  TORS  (see  Arbitratobs) 

Of  amiables  Compositeurs  {see  Arbitration) 

Bail: 

Discharge  of  défendant  arrested  under  Capiae 

In  cases  of  Habeas  Corpus 

In  appeal 

Bailiff: 

Cannot  make  services  when  interested  in  the  suit 
BePum  of,  contents      . .         

Contestation  of 

Amendment  of      . . 

Inoompetency  of  as  a  witness . . 

May  serve  papers  out  of  district 

Writs  may  be  addressed  to        . .         . .  33  V.  c.  1 

May  use  necessary  force  on  exécutions 

Proceedings  of ,  on  exécution  of  writs  of  possession. 


461 
553 


23 
1203-6 
29 
192 

201 

275 
202-6 
202-3 
204 
436 
482 

508 

528 

35 

1059 

1139 

120 

161 

184 

194 

444 

90 
122 
159 

1236 
347 

1344 

824 
1046 
1124 

74 

78 

J  79 

}  159 

]  80 

(159 

262 

461 

548 
550 


PAGE. 

241 

290 


27 
590 

29 
147 

149 

179 
149 
149 
150 
229 
259 

276 
283 

38 
525 
560 

90 
140 
146 
148 
232 

70 
96 
139 
602 
203 
632 

429 
519 
551 

60 

61 

63 

139 

64 

139 

175 

241 

741 


Digitized  by 


Google 


740 


INDEX. 


Bailift — continued. 

Writ  of  exécution  de  bonis  addressed  to      . .         . .  565 

When  efifects  are  raore  than  nine  miles  distant,  plain-  )  555 

tiff  may  require  sheriff  to  employ  a  résident  )  635 

MjMi  make  procès-verbal  oî  Beizuie  de  bonis.,         ..  559 

Formof 560 

Appointaient  of  guardian       559 

May  remoye  effects  seized  in  certain  cases. . .         . .  562-3 

May  obtain  prepayment  of  ezpenses 568 

And  an  order  to  force  locks,  doors,  &c.       . .  569 
Must  in  certain  cases,  retum  prooeedings  to  the 

seizing  créditer  upon  seizure  de  terris  . .  635 

Cannot  act  as  attomey  in  Oommissioners'  Court    . .  1203 

Fées  in  C.  C.  where  he  serves  writ  ont  of  circuit  . .  1068 

Judges  may  make  tariff  of  fées                    . .           .  26 

Bailleur  db  Fonds  : 

Pétition  to  sell  land  for  non-payment  of  price        . .  ssv.cie 

Banlibue  : 

Of  Québec  and  Three  Riverg 1358 

Baptisms  : 

Registrations  of . .                    . .                    . .         . .  1236 

Bbd  akd  Board  : 

Actions  for  séparation  from  (see  Séparation)        . .  985 

Bbnefit  op  Invbntort  : 

Grauted  on  pétition 1321 

Notice  of  pétition  by  advertisement 1322 

Security  must  be  giyen  that  an  account  will  be  ren- 

dered  and  that  amounts  received  will  be  paid.  1323 

Sale  of  moveable  property  by  benefidary  heir       . .  1324 

Sale  of  immoveables     . .                     . .         . .         . .  1325 

Appointment  of  curator  if  he  has  any  claim  against' 

the  succession |  1326 

BiDDER  : 

At  Sheriffs  sale  {see  Execution)       . . 
BiDDiNG  AND  Sale  (see  Execution) 
Bill  of  Exceptions  : 

Copy  of  judge'tt  notes  of  his  charge  to  the  jury  take 
the  place  of  parties* 

Filingof  

Bill  of  Exchanoe  : 

Déniai  of  signature,  d'c,  must  be  accompanied  by 
an  affidavit 

Présentation  in  certain  cases  presumed 

Judgment  by  default  or  exporte,  on . . 

Par^  to,  may  be  described  by  the  initiids  of  his 
name  as  ihey  appear  on 

Liable  to  seizure 
Bond: 

In  appeal 

Insufficiençy  of 

BOUNDARY : 

When  actions  lie  for 
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BowDABY—conti/MieéL 

Appointment  of  surreyor 

Proœedings  of  . . 

More  than  one  msy  be  nasied 

Fixing  of  bonnds,  and  Terifying  of  division-lines. 
Oakobllino  of  Lbtters-Patbnt 

OaPIAS  ad  RE8PONDRin>UM  : 

May  be  served  at  night 

May  be  proceeded  with  during  long  vacation 
Abandonment  of  property  by  debtor  (su  Abandon- 

mbnt)         , 

Writ  may  be  obtained  when  debtor  absconds,  or 

secrètes  his  property 
Affidayit  in  snch  case  . . 
And  when  debtor  though  insolyent  refuses  to  as 

sign 

And  when  debtor  détériorâtes  property  hypothecat- 

ed 

Judge's  order  necessary  where  unliquidated  dam- 
ages are  daimed    . .         . .    *      . . 
May  be  joined  with  summons,  or  be  issued  there- 

af  ter  . .         . .         . .         

Endorsation  of  writ 
Service  of  déclaration  . . 

Oannot  issue  against  priests,  and  certain  other  par- 
ties 
Nor  for  a  foreign  debt,  nor  for  a  sum  under  fé/d 
By  whom  affidavit  may  be  made  and  received 
Snperior  Court  alone  has  jurisdiction 
How  addressed,  when  issued  by  prothonotary 
May  be  issued  by  derk  of  the  C.  C. — how  addressed 
The  derk  of  the  0.  C.  acts  as  an  officer  of  the  S.  0. 

wording  of  writ  in  such  case 
Warrcmt  of  arregt,  by  Commissioner 

Contents  of 

Affidavit  for  . .         . .         . .         .». 

Form  of 

Détention  of  debtor  under 

Transmission  of  proceedings  to  the  S.  C, 

the  Commissioner . . 
UxecuHon  of,  when  addressed  to  a  bailiff 

Tothesheriff        

Détention  of  debtor 
Contestation  of,  by  pétition 

Immédiate  retum  of  writ  may  be  ordered 

Contestation  of  pétition  . . 

Appeal  by  défendant 

By  plaintiff  and  suspension  of  discharge 
Discharge  wDon  bcnlj  upon  ^ving  security  that  he 
will  not  leave  Provmce 

Or  that  he  will  surrender  himself  or  pay  judg- 
ment 
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Oapias  ad  Rispondkkdum — continued. 

Notice  of  giving  bail  required 

Sureties  most  jtistify  but  not  on  real  estate  . . 
Proriflional  diàcharge  bef ore  retnm  of  writ  . . 
Fonn  of  bail  bond. . 

Reeponsibility  of  sheriff 

Assignaient  of  bond        

Surrender  by  sureties 
Written  réquisition  to  sheriff  neoessary 
Fordble  assistance  may  be  bad  if  sureties  appre- 
hend  résistance 
Action  of  damages  if  it  issues  witbout  probable 
cause 
Causes  of  Action  : 

Joinder  of  several        

Writ  or  déclaration  must  oontain 
Obbtifioatb  : 

Of  opposition  to  judgment  being  filed 

Of  aicie  of  f  oredosure  . . 

Of  r^nstrar — forin  and  contents 

Contestation  of,  (see  Exeoution) 
Cebtiorari  : 

Circuit  Court  bas  jurisdiotion  in  certain 

No  appeal  or  review  from  judgment  on 

Wben  judgments  may  be  revised  by 

Causes  giving  rise  to 

Is  granted  on  motion  supported  by  affidavit 

Notice  of  présentation  of  motion 

Service  of  notice  suspends  proceedings 

Motion  is  presented  to  the  court  or  judge— adverse 

party  may  appear  and  object  orally  thereto 
Form  and  contents  of  writ 

Endorsation  of 

Service  and  effect  of  service 

Duty  of  thosé  to  whom  writ  is  addreased 

Failure  to  comply  with  writ  entails  imprison- 

ment 

Appearance  of  adverse  party  and  inscription  for 

hearing 
Drafting  and  service  of  judgment 
Does  not  lie  in  cases  of  judgments  of  the  vioe-admi- 

ralty  court  

Challxkob  of  AbraV  (<ee  Juby)  . . 

Of  Jurors  («ee  Jubt) 

Change  of  Attobnbt  (see  Attobnet) 
Chabobs  : 

Opposition  to 

Opposition  to  secure     . . 
Chèque  : 

Judgment  by  default  on 
Demal  of  signature  to 
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Ohicoutimi  \ 

Exceptional  provisions  for 

Appeals  from     . . 
Ohibf  Flaob  : 

Of  varioas  districts 

Chxtbchbs  : 

Jurisdiotion  of  0.  0.  in  snits  for  the  building  and 

repairing  of  

Jnrisdiction  of  Oommissioners'   Oonrt  for  assess- 

ments  for  . . 
Cnu3UiT  CouBT  : 

Ultimate  jurisdiotion  . . 

Original  jurisdiction    .. 

Evocation  from  Oommissioners'  Oonrt 

Ooncurrent  jurisdiction  with  S.  0.  over  décisions  of 

Oommissioners'  Oourt  and  of  justices  by  means 

of  certiorari        '  . . 

Appellate  jurisdiction 

Proceedings  to  obtain  évocation  :  cases  when  al- 

lowed 

Rules  of  S.  0.  apply  to  

Powers  of  S.  0.  and  its  officers  oonferred  on 

Olerk  may  administer  oath     . . 

Oommissioners  of  the  S.  0.  may  reçoive  affidavits  to 

be  used  in  0.  0.    . . 
Local  jurisdiction,  and  place  of  holding  of . . 
Oosts  cannot  be  greator  than  if  défendant  had 

been  summoned   before  circuit  of    his  own 

county       ..         

Désignation  of  . . 

Suspension  of  holdin|r 35  V.  c.  6 

Jurisdiction  of  circuit  for  a  county. . 

Two  or  more  judges  may  sit  simultaneously  in  sep- 

arate  apartments  if  necessary 

Ordmary  procédure — Summons         

Delay  upon 

When  served  in  another  district 

In  default  and  expaHe  suits 

Oontestation 

Proof  and  hearing  

Judgments.. 

Execution 

Remédies  against  judgments 
Non-appealable  cases  (see  Non- Appsalablb  Oasbs). 
Suits  between  lessors  and  lessees 
Suits  for  illégal  détention  of  township  lands 

Appeals  from 

OiviL  Status  : 

Begisters  of      . . 
Olaims: 

Filing  of ,  to  moneys  levied    . . 
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Olbbk  of  OiKourr  Ooubt  : 

May  order  doors,  etc.,  to  be  forced  in  oases  of 
Beizure  of  immoveables  . . 

May  isaue  copiai  

Acto  in  such  case  as  an  officer  of  the  S.  C  ... 

May  issue  simple  attachment  for  S.  0. 

Powers  of         

Liability  in  case  of  failure  to  transmit  record  to  the 

Court  of  Appeals 

Code  : 

Authentic  copies  of     

Proclamation  of  

Act  respecting  codifying  of  lawa  of  procédure 

Di£ference  in  versions  of        

COEBCIYB  iMPRISONMEm?  (^66  ImPRIBONMENT)      ... 
COLLOCATION  AKD    DISTRIBUTION  («66  ExBCUTTON)    , 
COMMBNOBMENT  OF  PrOOF  IN  WrITING  : 

Answers  of  party  may  serve  as         

Ck)i£BassiONERS  : 

To  receive  affidavits,  appointment  of 

Powers  of  as  to  0.  C  .  

Taking  of  évidence  by  consent,  before    33  V.  c.  18 

May  receive  affidavit  for  copias        

Warrant  of  arrest  may  be  granted  by 

Form  of 

Transmission  of  proceedings  to  S.  C.  ... 
Warrant  of  attachment  before  judgment  may  b^ 

granted  by 

Form  of     

Transmission  of  proceedings  to  S.  0.  or  C.  C. 
CoMMissiONSRS  FOR  Takiko  Evidencs  : 

Court  may  appoint       

Form  of  rule  appointing 

Must  be  swom.  .         ..         

Must  notify  parties 

May  summon  and  swear  witnesses 

May  summon  parties  to  answeron/oifo  et  articles.. 
Retum  of  proceedings  

OOICMISBIONERS^   CoURT  : 

When  and  where  held 

May  sit  during  long  vacation 

Guided  by  Equity        

Has  power  to    keep  order  and  enforce  its  décisions 

Récusation  of  Commissioners 

Transmission  of  case  to  nearest  Court   if   ail  th< 

members  are  recused 

Ultimate  junsdiction  of 

Cases  where  it  has  no  jurisdictiou     . . 

Powers  as  to  issuing  of  writs 

Writs  may  be  ezecuted  beyond  the  limita  of  the 

districts 

Déclaration  of  gamishee  how  made         37  V.  c.  11 
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OoBCMissiONBBs'  OouBT — corUmued. 
Minora  may  sue  for  wages  in . . 

Délaya  npon  anmmona  

Contenta  and  form  of  writ  of  anmmona 

Ordinary  writa  may  be  aerved  !  y  a  bailiff  or  militia 

aergeant 

Attachmenta  can  be  aerved  by  a  baili£f  only 

Evocation  to  0.  C.  in  oeriain  oaaea  . . 

Improbation  of  an  Act  haa  the  effeot  of  an  évocation 

Tranamiaaion  of  record  in  auch  oaaea 

Failure  to  give  aecurity  in  caae  of  improbation 

Bearing  of  caae  after  évocation 

Who  may  act  aa  attomey  before 

Puniahment  of  partiea  receiving  f eea  for  actîng  aa 

attomeya  other  than  advocatea 

Olerk  cannot  a<j|  aa  attomey 

Hearing  of  caae. . 

Référence  of  caae  to  arbitratora 

No  written  pleadinga  neoeaaary 

Oral  teatimony  received  in  ail  caaea,  competençy  and 

anffioiency  of  witneaaea   . . 
Court  may  compel  attendance  of  witneaaea. . 

Oondemnation  to  coata  

Execution  of  judgmenta 

Oppoaition  to 

Hearing  of . . 

Emolumenta  of  derk,  etc. 
Revision  of  judgmenta  by  eertiorart . . 

COMMISSIOMEBS  : 

For  afi&xing  aeala 

COMMIS8lON-R(^ATOIBE  : 

May  iaaue  in  certain  caaea 

When  application  muât  be  made  for 

Chooaing  of  commiaaionera     . . 

Court  fizea  number 

Swearing  of  witneaaea  . . 

Interrogatoriea  muât  aocompany 

And  inatructiona  to  guide  commiaaionera    . . 

Retum  of 

Party  obtaining  muât  aee  to  retum  . . 

Where  both  apply  for 

Effect  of  failure  to  retum 

In  jury  triala 

Communication  : 

Of  minutea  by  notary,  obligatory     . . 

COMMUNITT  : 

Bight  of  wife  demanding  aeparation,  to  accept  or 
renounce 

Who  may  demand  and  take  part  in  inventory  of 
Company  (see  Cobporation). 
Compensation  : 

Of  coata 

May  be  ordered  on  inoidental  demand 
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979 
1304 
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161 
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618 
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218 

606 


493 
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249 
134 
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COMPETBNOT  : 

Of  witnesseB  (see  Winnws). 

OOITFLÀINT  : 

Against  usurpation  of  public  office    . . 

COMPULSOBY  EXSOOTION  («66  ExBCUTION). 

Pabtition  («ee  Pabtition). 

CONCLUHIONS  : 

How  stated        . .         . .  > . 

Oourt  cannot  go  beyond 

COIO'BSSION  OF  JUDGMBNT  («Ce  JuDGMBNT) 
CONPIRMATIOK  OF  TlTLB  : 

May  be  obtained  in  certain  oaaes 

Lodging  of  title,  notice  to  that  effeot,  and  calling  in 

of  creditors 
Publication  of  notice  .  . 

Form  of ^ 

Where  proceedings  are  had  in  cases  of  immoveables 

by  fiction    . . 
Presenting  of  application 
Certificate  of  registrar  to  accompany  application 
Who  should  file  oppositions    . . 
Who  need  not  do  so    . . 

Bidding 

Outbidding        

Applicant  may  retain  property  at  the  amount  of 

the  highest  bid      . .         

Fixing  of  price  in  default  of  outbidding 
Deposit  of  price 
Appointment  of  experts  to  détermine  value  of  pro- 
perty 
Excess  of  value  to  be  deposited 
Certain  provisions  not  to  apply  to  public  expropri- 

priations     . . 
Judgment 

May  be  rendered  subject  to  charges 

Registration  of  judgment 
Distribution  of  price  deposited 
Meaning  of  word  **  Hypotiiec" 
Congb-Dbfaut  : 

How  obtained 

£n  appeal  

CoNsoBTS  (see  Husband  and  Wifb). 

CoNTBMPT  OF  COUBT  : 

By  disturbinff,  &c.,  sittings 

By  non-compliance  with  writ  of  Habeas  Corpus 

CONTBSTATION  : 

Upon  the  merits  ($ee  Plbas) 

Cf  a>ccount  rendered     . .  

Delays  may  be  extended  for 

Default  of  filing,  and  its  results 
Of  oppositions  to  seizures  of  moveables,   subject  to 

ordinary  rules 
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970 
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969 
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FAOB. 

Of  gamishee^s  déclaration 

626-r 

(329 
(330 

CfrepoHof  distribution           

741 
742 

382 
382 

Reasons  for  and  efféots  of 

743 

383 

Fonn          

743 

383 

InscriptionB  for  hearing 

744 

384 

Costa          

746 

384 

If  maintained        

746 

386 

Rightoffiling 

747 

385 

Procédure  on 

748 

386 

Cf  pétition  to  quash  Copias 

821 

428 

Ôf  attachme7U  before  judgment          

864 

448 

OONTIKUANOB  OF  StJIT  {seS  RbPBISB  d'InERTANOB 

434 

228 

On  the  contestation  of  an  exécution 

646-7 

(287 
288 
672 

In  appeal           

1166 

CoNTBAnmi  PAB  Corps  (see  Impmsonment) 
Copy: 

Of  ail  papers  filed  must  be  served  on  opposite  party 

781 

400 

462 

241 

Of  writ  and  déclaration  corrected,  may  be  served  . . 

118 

89 

Of  authentic  act  may  be  deposited  in  certain  cases 

to  take  the  place  of  a  lost  original 

1262 

607 

Coroneb: 

If  sheri£f  be  interested.  writs  are  served  by 
Must  keep  a  register  of  deeds 

466 

24^ 

1243 

606 

CoBPORATS  Office  : 

Usurpation  of  {see  Que  Wabraiïto) 

1016 

601 

CoKPORATioirs  : 

Actions  by 

14 

20 

Plead  in  corporate  name        

19 

23 

How  indicated  in  writ. .         

49 

41 

How  served  with  summons 

61-3 

62-^ 

Mode  of  answering /dits  e^  artic2e«    .. 

224 

168 

And  decisory  oath 

446 

232 

Péremption  takes  place  against        

Déclaration  as  gamishee  by 

466 

237 

617 

324 

Seizure  of  shares  in  (see  Execution). 

666 

302 

When  a  mandamus  may  issue  against 

1022 

604 

Foreig^h,  how  served 

64 

54 

May  sue  hère     . . 

14 

20 

lUegaUyformed,  or  violati/ng  or  exceedmg  iheirpowers  : 

Duty  of  the  Attomey-C^neral  to  prosecute 

997 

497 

A  spécial  information  to  précède  summons 

998 

498 

Wnt  of  summons, — service  of 

999 

499 

Delay  upon  summons 

1000 

499 

Appearance  by  défendant          

1001 

499 

Spécial  pleas,  delay  to  file         

1002 

499 

Proof          

1003 

499 

Rebuttal,  and  hearing  on  the  merits 

1004 

49» 

Extension  of  delays        

1006 

500 
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OORPORATIOKS — cotUifvued. 

Preliminary  pleas,  and  demurrers  may  be  filed 
OoBts  on  jndgmenfc 
Jud^ent — naming  of  curator 
Duties  of  curator. 
Notice  of  his  appointment 
Distribution  of  proceeda  of  sale 
Sale  of  immoveable  property . . 
Ëffeotfl  of  sale  by  curator 
Curator  must  account. . 
OosTS  : 

On  declinatory  exception  discretionary 
Security  for  may  be  demanded 

Application  for 

Default  to  fumish 
When  party  is  f  orced  to  plead  to  merits  af  ter  filing 

a  preliminary  exception  . . 
When  exhibits  are  not  filed  with  articulations 
Where  facts  denied  by  articulations  are  proved 
Where  no  articulations  are  filed 
Spécial  application  in  such  case  to  obtain   . . 
Court  adjudges . . 

Jury  cannot  pronounce  on 

Of  faits  et  articles 

Where  party  answers  after  being  in  default 

*     Arbitrators  cannot  award       

Mustbepaidon  filing  discontinuance 

On  péremption  . . 

Of  service  of  papers  out  of  district    . . 

Losing  party  pays 

Taxation  of 

Révision  of  does  not  delay  exécution  . . 
Of  witnesses  summoned  from  beyond  jurisdiction 
Where  défendant  or  witness  is  summoned  out  of 

Province     , . 
Distraction  of    . . 
On  requête  civiU . . 
On  tender  and  deposit. . 
On  uncontested  opposition  to  a  seizure  of  moveables 
Of  sale  of  moveables,  taxation  of 
Ranking  of 

On  contesting  gamishee's  déclaration 
Sherifi  may  retain,  out  of  moneys  leyied     . . 

On  opposition  for  payment 

Order  of  coUocation     . . 

On  contestation  of  report  of  distribution    . . 

On  sub-collocation 

In  actions  to  obtain  partition . . 

In  appeal  . .         

In  Ccmunissioners'  Court 

In  certiorari 

Security  on  appeal  from  0.  0.  to  be  given  for 
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601 

115 

81 

128 

97 
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103 

213 

163 

214 
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215 

163 

218 

164 

219 

164 

419 

222 

232 

163 

226 

158 

343 

201 

460 

233 

460 

241 

461 

241 

478 

249 

479 

257 

479 

257 

480 

269 

481 

269 

482 

269 

609 

276 

614 

286 

686 

3J0 

600 

316 

606 

319 

631 

334 

706 

367 

721 

376 

728 

376 

746 

384 

765 

391 

918 

474 

1176 

375 

1211 

691 

123:3 

600 

1143 

664 
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CouNoiL  : 

Appeal  to  Privy 

FamUy,  when  necessary 

How  convened  and  oompoBed 

Diligence  in  somrooning  relatives  must  be  shown 

Relations  and  friends  must  be  sworn 

Signature  o£  minutes  of  meeting 

Jurisdiction  of  Courts  and  Judges  in  matters  re- 
(juiring  advice  of 

Application  must  remain  of  record 

Powers  of  prothonotary  . . 

Beview  of  décisions 
CouBTS  : 

Régulations  conceming  their  sittings 

And  the  maintenance  of  order  Uiereat 
May  pronounce  orders,  etc.   . . 
May  require  and  adminûater  oath 
Cannot  adjudicate  beyond  conclusions 
Jurisdiction  of  ratione  lod 
May  order  eztraordinary  investigation 
May  order  proof  to  be  taken  elsewhere  before 

jndge  

Orobs-Examination  of  witnesses  (see  Eyidbkoe). 

In  exporte  cases 
Cbowk  : 

Préférence  of ,  on  proceeds  of  sale  of  moveables 

Appeal  in  suits  relating  to  fées,  Sto,,  due  the 

COBATOK  : 

Pleads  in  his  own  name 

Must  take  oath  that  he  wiU  do  his  duty 

Appointment  to  ihirrender, — powers  and  duties 

To  abandonment  of  property 

Notice  of  appointment     . . 

Administers  property 

Rights  of 

May  be  imprisoned  in  def  ault  of  paying  bal- 
ance of  account 
To  dissolved  corporation 

Appointment  of     . . 

Duties  of 

Notice  of  appointment 

Distribution  of  moneys    . . 

Sale  of  immoveables  if  any  debts  are  due 

Sale  of  immoveables  if  no  debts  are  due 

Effects  of  Sale 

Must  account 
To  absentées,  enumeipated  miiwrs,  interdicted  persons 

appointment  of     . . 
Family  council's  advice  necessary 
Prothonotary  may  appoint 
Must  be  présent  at  removal  of  seals 
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17 
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34-42 
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321 

193 

241 

317 
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637 
768 
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771 
772 

783 
1008 
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1339 
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168 

191 

319 
320 
661 

23 

610 
284 
396 
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401 
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601 
601 

610 
608 
631 
622 
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OvuATOTL—contmued. 

ABT. 

PAOI. 

AppeaU  may  be  instituted  by  penon  mijwris  with- 

out  the  aid  of  a  Ourator,  though  he  may  hâve 

been  ali&iU  jwris  during  the  pendençy  of  the 

oaae  in  the  Court  below 

1154 

569 

To  mabstHAjOes 

1266 

608 

To  vacant  Êuccessiona^  appointment  ci 

1332 

630 

Advice  of  creditors,  &o.,  taken  . . 

1333 

630 

Duties  of 

1334 

630 

Cannot  sell  immoveables           

1335 

630 

Most  render  an  account 

1336 

630 

Mu8t  be  named  where  benefioiary  heir  bas  a  daim 

against  the  anooession 

1326 

628 

Damages  : 

For  proœeding  without  probable  cause  against  de- 

fendant       

796 

405 

Capicu  for  unliquidated           

801 

419 

Attachment  before  judgment  for  unliquidated 

835 

441 

Arising  from  the  illégal  détention  of  township  lands 
Caused  by  animais  may  be  recovered  before  justices 

1108 

540 

1216 

593 

Witness  neglecting  to  appear,  liable  for 

Trial  by  jury  in  actions  for 

249 

172 

348 

203 

Judgments  must  contain  a  liquidation  of   . . 

471 

247 

Oosts  awarded  on  judgments  for 

478 

249 

Deaf  Mutes  : 

Evidence  may  be  given  by 

261 

175 

Death  : 

Of  party  to  a  suit,  (see  Reprise  d'Instance)  . . 

434 

228 

Judgment  cannot  be  stayed  by          

Of  plaintiff  during  exécution  . .         

468 

245 

547 

288 

Of  défendant 

546 

287 

Of  attomey  during  suit           

200 

149 

Of  parties  in  appeal 

1155 

569 

Registration  of             . .   ' 

1236 

602 

JL/JSJSl    . 

Creditor  cannot  diyide 

15 

20 

Deoisory  Oath  : 

Court  mày  order  it  to  be  taken  elsewhere  before  a 

judee          

Party  whose  case  is  not  proved  may  oflfer     . . 

241 
443 

168 
231 

Spécial  power  of  attomey  required 

444 

232 

Oflfer  must  be  in  writing          

444 

232 

Service  of  rule 

445 

232 

Befault  or  refusai  to  answer   . . 

446 

232 

Oflfered  to  corporations            

Référence  badt  to  party  oflfering       

446 

232 

447 

232 

Pbolakation  : 

Must  set  forth  the  cause  of  action 

50 

43 

And  the  object  of  the  demand           

52 

46 

May  be  amended         

(    53 
(117 

47 
88 

Corrected  oopy  must  be  supplied 

118 

89 
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. .     38  V.  c.  12 


Dbolabatiok — corUiwued. 

Ofjudge  recfiued  (su  Rboubation)     . . 
Ôfgamiahee  to  be  made  at  prothonotary's  offioe 

When  it  must  be  made   . . 

Contents  of 

Relief  from  defanlt  to  make 

Effect  of  judgment 

Contestation  of 

Procédure  on 

By  head  of  department  where  salary  of_  public 
servant  bas  been  seized 
Of  dbandonment  of  property     . . 
Service  of ,  in  capiaa     . . 

In  attacbments  before  judgments 
Demurrer  to      . . 
Declinatoby  Exceptions  {see  Exobptions) 
Depault  : 

Against  défendant 

In  the  Circuit  Court  appealable. . 

Non-appealable        

Relief  from 

Judgment  on  notes,  &c.,  by 

On  authentic  deeds 

On  verbal  agreements 

Procédure  to  obtain 

Plaintiff  may  renounce     . . 

In  the  Circuit  Court 

Execution  against  absentée  of 

To  answer/ai^et  articles 

To  proceed  at  enquête 

To  appear  at  jury  trial  . .         

Actions  by — évidence  taken  before  Commissioner. 
No  notice  required  in 

Revision  of  judgments  by 

Puttingin    («e«  Tbndbe) 

Of  gamishee  to  déclare — relief  therefrom    . . 

In  actions  between  lessors  and  lessees 
Détendant  : 

Description  of  in  writ  . . 

Summons  of  (êee  Summons) 

Delat  : 

Runs  on  dies-non 

On  summons 
May  be  extended 

To  account        

To  plead  af  ter  amendment 

After  demand  of  security  35  V.,  c.  6 

How  reckoned  in  matters  of  pleading 
For  iîling  déclaration  of  abuidonment  of  property 
In  non-contentious  proceedings 
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70 
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182 
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262 

285 

328 
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41 
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242 
394 
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Demand  of  Plea  : 

ABT. 

PAOL 

Where  preliminary  pleas  are  filed 

131 

103 

Eflfectof            

137 

115 

In  appealable  cases  0.  0 

1070 

531 

Unnecessary  in  non-appealable  suits 

1099 

537 

Of  REA80N8  OF  APPBAL                

1133 

559 

Of  ANSWBR8  TO 

1136 

560 

Demubber  : 

May  be  pleaded  in  certain  cases       

147 

125 

Inscription  in  0.  0.  on  merits  and 

1077 

532 

To  writ  of  appeal         

1130 

558 

Dbnial  : 

Of  documents  mosi  be  supported  by  affidayit 

146 

121 

Dbposit  : 

Must  accompany  preliminary  pleas  . . 

112 

80 

And  motion  for  jury  trial 

365 

210 

And  oppositions  to  judgments          

486 

264 

And  bids  at  sherifb'  sales 

677-81 

354 

In  review 

497 

270 

Of  judgments  on  copias  . . 

823 

429 

May  be  required  by  arbitrators,  etc 

344 

202 

Of  copy  of  authentic  document  which  bas  been  lost 

1252 

607 

Depositaby  {see  Guabdian,  Sbqoestratob^     . . 

560 

299 

Déposition  of  Witnbssbs  : 

Swearing  of  witness 

256 

176 

T!TATnînfttînn  on  nnir  dire 

(259 

(268 

261 

175 
177 

Ofdeaf  mutes 

176 

At  length— opening     . .         

288 

184 

Contents . . 

289 

184 

Noting  of  objections    ..         ..         

290 

184 

Closing 

293 

186 

Additions  to 

294 

185 

By  stenography           36  V.  c.  6 

Before  Oommissioner,   and  at  any  time  by  con- 

217 

sent     33  V.  a  18 

166 

Notes  of  évidence  by  Judge  . . 

265 

176 

Détention  : 

Of  township  lands  illegally 

1107 

540 

Différences 

In  the  versions  of  the  Code 

1361 

641 

DiLATORY  Exceptions  {see  Exceptions) 

120 

90 

DiSAvowAi  : 

May  be  filed  in  certain  cases 

192 

147 

Before  or  after  judgment 

193 

148 

By  whom  it  may  be  made 

194 

148 

Power  of  attomey  required  to  file 

194 

148 

How  made         

195 

148 

Proceedings  must  not  be  delayed 

196 

148 

Suit  snspended . . 

197 

148 

Procédure  same  as  in  ordinary  suits 

198 

148 

Conséquences  of           

199 

149 

In  appeal            

1166 

672 

Digitized 

byGo 

OQle 

INDEX. 


758 


DiSOHABOB 

Of  party  imprisoned,  pétition . . 

GrouuaiB  for 

Must  be  ordered  by  judge 

Effectof 

Of  debtor  arrested  under  capûw 

Of  délibéré  in  appeal 

From  hypothec8/«ee  Confirmation  op  Titlb) 
DisoomnNnAKOE  op  ouït  : 

During  jury  trial         

May  be  made  at  any  time  before  judguient 

How  effected     . . 

OostB  thereon  must  be  paid  before  party  bejg^  new 

proceedings  

In  appeal  

Discussion  : 

Exception  of      . . 

Of  moveables  before  sale  of  immoveables    . . 

DiSTKAOTION  OP  COSTS  : 

May  be  obtained 
Distribution  : 

Of  f  unds  levied  by  sale  of  moveables  (see  Execution) 

Of  funds  levied  by  seizure  by  ffamiBnment  . . 

Of  proceeds  of  sale  of  immoveables  («ee  Execution) 

Of  moneys  in  cases  of  licitation 

And  of  confirmation  of  title 

Districts  :       ' 

Judicial  districts  of  Province. . 
Documents  : 

Improbation  of  (see  Improba.tion)    . . 

Inspection  of  {see  Inspection) 

How  restored  when  originals  are  lost 

DOMICILB  . 

Election  of        

By  advocates 

In  oppositions  for  payment 

In  oppositions  to  judgments  by  défendant 

And  by  third  parties 

In  oppositions  to  the  seizure  of  moveables 
In  the  Circuit  Court 

Tender  at  elected        

Service  of  summons  at. . 
Droit  de  Suite  (see  Attachmbnt  for  Rent)  . . 
Ejbctmbnt  {see  Lessobs  and  Lbssebs)    . . 
Election  : 

Of  domicile,  noue  required  by  creditor  in  seizure  of 

immoveables  (see  Domicile) 
Of  officers  of  a  corporation  may  be  ordered 
Elector  : 

Compétent  witness  in  municipal  cases 
Emancipation  : 

Of  minors    
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724 
939 
969 

1355 

159 
1245 
1252 

84 

85 

722 

485 

511 

583 

1069 

540 

57 

873 

887 


639 
1022 

1032 

1256 


page. 

403 
404 
404 
404 
426 
573 
482 

217 
233 
234 

234 
572 

102 
291 


317 
334 
375 
480 
491 

637 


606 
607 

67 
67 
375 
263 
278 
306 
530 
285 
51 
457 
462 


337 
504 

514 

608 


48 
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Enquête  {see  Evidskce)    . . 
Ebasubes  : 

In  witneBses'  dépositions 
EbBOB  AKi>  Appeal  : 

Writof 

Tribunal  before  which  it  may  be  brought 

Delay  for  proceeding    . . 

Writ       ..         

Retum       

Service       

Security 

Failure  to  mjike  retum  . . 
Cross  proceedings 
Assi^ment  of  error 

Failure  to  produce 
Answers  thereto  

Failure  to  produce 
Delays  may  be  extended 
Factums. . 
Evidence  : 

Before  arbitrators,  accountants,  &c. 

Commissavre-enquêf^ur     , . 
By  CommMdon  Bogatoire 
Before  viewers,  experts 

Jury  

By  stenography  35  V. 

Before  prothonotary    . . 

Before  Oommissioners  by  consent     . .     33  V. 

Of  consorts        35  V. 

Deaf  mutes 

Bailifis  who  bave  served  writs   . . 

party  does  not  avail  himself,  but  may  be 
against  bim    . . 

in  expwrte  cases     . . 

Amendments  allowed 

Extraordinary  investigation  may  be  ordered 
Of  Witnesses  ;  must  be  in  writing     . . 

Otherwise  no  appeal  on  facii     . . 

About  to  départ    . . 

May  be  ordered  elsewbere  before  a  Judge 


c.  6 

c.  181 
c.  6' 


used 


Swearing  or  affirmation 

Refusai  to  swear  . . 
Punishment 
Oannot  claim  expenses 
May  not  withdraw 


Vovrdire 

Form  of  oath  may  be  cbanged 
Exclusion  of  otber  witnesses 


ABT 

234 

295 

1114 
1117 
IU8 
1121 
1122 
1123 
1124 
1127 
1132 
1133 
1137 
1135 
1138 
1136 
1140 
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164 
186. 

542 

546 
546 
548 
550 
551 
551 
556 
559 
55» 
560 
560 
560 
560 
56  L 


340-1 

200 

300 

187 

307 

188 

335 

199 

397 

217 

217 

285 

183 

1 
1 

166 

1 

174 

261 

175^ 

262 

175 

251 

17a 

317 

191 

320 

192 

321 

193 

236 

166 

1142 

561 

240 

167 

241 

168 

j255 
J305 

176 

188 

267 

175^ 

277 

181 

258 

176 

278 

181 

(259 

175 

^267 

177 

(268 

177 

(256 

175 

254 

174 
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Eyibknob — corUvnued, 
Voir  dire — cantinued. 

Need  not  answer  certain  questions 

Examination  of 

Leading  questions  

Oross-examination  

Be-ezamination    ..         

Connterproof       

Failure  of  party  to  proceed 

Rooms  assigned  for  enquête 

Judge  takes  notes  if  required  {repealed) 

Proof  and  hearing        

Spécial  days  for 

Objections  to 

Prothonotary  may  préside  in  certain  cases. 

Objections  noted  in  such  case    ... 

Admissions  taken  do wn  

Inscription         

In  Circuit  Court 

Postponement 

In  Commissioners' Courts      

In  lessors  and  lessees  cases 

In  suits  conoeming  corporations      

{See  Pboof.) 

EVOOATIOK  : 

From  Commissioners'  to  C.  C.  

From  Circuit  to  Superior  Court 

Improbation  in  Commissioners'  Court  nécessitâtes. 

From  other  minor  courts        

Examination  : 

Of  witness         

On  the  contestation  of  a  report  of  collocation 
Examiner  appointed  by  Court  (see  Commissioners) 
ExoBPnoNS,  Preliminary  : 

Delay  for  filing 

Wbere  security  for  costs  is  required 

Delay  for  answering 

Delay  for  further  pleadings 

Foredosure  if  pleadings  be  not  filed 

Deposit  must  accompany       

Dedvnatory       

Court  may  suggest  ; 

Costs  on 

Totheform 

Amendment  of  writ        

Waived  by  appearance 

DUatory  ...  

Oalling  in  warrantors      


PAOL 


274-5 

179 

263 

176 

,  . 

270 

177 

271 

178 

272 

178 

282 
298 

182 

... 

186 

j283 
(299 

182 

186 

•  •• 

286 

183 

265 

176 

,. 

243 

168 

.  . 

243 

168 

(263 
(290 

176 

... 

184 

... 

284 

183 

..* 

284 

183 

... 

266 

176 

... 

234 

164 

... 

1071 

531 

... 

216 

154 

... 

1209 

591 

... 

896 

465 

... 

1003 

499 

1 

1055 

523 

1198 

589 

1058 

524 

teB. 

1199 

589 

... 

1220 

594 

.. 

263 

176 

... 

741 

382 

•• 

300 

187 

... 

107 

78 

... 

128 

97 

. , 

109 

80 

... 

110 

80 

, . 

111 

80 

... 

112 

80 

113 

80 

..• 

114 

81 

. , 

115 

81 

... 

116 

81 

, , 

117 

88 

119 

89 

, , 

120 

90 

122 

96 
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Exceptions,  Preliminaby— continuel. 
DUatory — continued. 

Security  for  oostB 

If  maintained,  défendant  pleads  anew... 
Plaintiff  may  demand  plea  to  mérita  bef  ore  answer- 

ing 

Proof,  in  case  plea  is  filed,  on  ail  ifisues 

Motion  in  lieu  of         ..         

In  Circuit  Court  

Of  cUsctission 

Pbbemftoky         

Delay  for  filing         

To  charge  in  jury  trials  . .         

To  orders  of  prothonotary         

To  informations  against  corporations  . . 

To  writ  of  appeal 

Execution  : 

For  tax  of  witness 

Of  party  answering  fa,  et  art,     ... 

For  jurors*  fées 

VOLUNTAEY  : 

Judgments  ordering  restitution 

Or  account 

Putting  in  security 

Tender  and  payment 

CoMPULSORy  : 

By  means  of  a  writ 

Change  of  status  of  défendant 

Ofplaintiff 

No  demand  of  payment  necessary     . . 
Necessary  force  may  be  used  . . 
Stayed  by  opposition  to  judgment   . . 

By  review  . . 

By  order  of  judge  on  pétition  to  revoke  the 
judgment 
Of  judgment  by  prothonotary  must  be  delay ed 
In  real  actions  . .  . .         

Writs  of  possession 
In  Personal  actions,  oannot  issue  till  fifteen  days 

after  judgment,  exceptions 
Nor  within  a  year  from  judgment  on  attachment 

against  an  absentée,  exceptions . . 
Moveables  and  immoveables  may  be  seized. . 

Even  by  the  same  writ 
Discussion  of  moveables  bef  ore  saleof  immoveables, 

exceptions 

Sbizu&e  of  Moveables  : 
Writ,  form,  address  of . . 
May  be  executed  out  of  district  by  bailiff  . . 
Mention  of  partial  payments . . 
Party  may  require  sheriff  to  employ  a  local  bailiff 

in  some  cases,  conséquences 


ART. 
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20 

28 

133 


131 

132 

136 

1070 

130 

136 

137 

405 

465 

1006 

1130 

281 
233 
417 

534 
521 
614 
538 

545 
646 
547 
546 
548 
488 
499 

507 
465 
549 
549 


90 

97 

104 

103 
103 
105 
530 
102 
105 
115 
219 
243 
500 
558 

181 
163 
222 

284 
281 
280 
285 

287 
287 
288 
287 
289 
265 
272 

276 
243 

289 
289 
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622 
653 
554 

554 

555 
461 
556 

556 


281 
290 
291 

291 

293 
241 
293 

293 
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Execution— <îon<WMi€d. 
Sbizurb  of  Movbablbs — contittued. 

Things  exempt  from 

Inventory  or  procès  verbal 

Form  and  contents  

Âppointment  of  snardian     • 

Inventory  must  be  in  triplicate 

Copies  to  be  left  or  served 

Guardian  may  remove  effects 

Default  or  insufiSciençy  of  guardian . . 

Removal  to  town  for  sale  of  things  seized  in  conntry 

Seizure  of  moneys 

Of  debentures,  notes,  etc. 

How  effected         

Prepayment  of  coets  of  safe-keeping 
Forcing  of  doors,  etc.,  in  certain  cases 
Notice  of  sale  to  défendant  and  guardian  . . 

Publication  of   , 

In  Québec  and  Montréal  Oities , 

Hours  during  which  seizure  may  be  made,  adjoum 

ment 
May  be  made  on  Sunday  sometimes. . 
Procédure  where    property  was    attached  before 

judgment   . . 
Appointment  of  same  guardian  to  a  second  seizure, 

dischai^  of  guarc&an 

Lapse  of  seizure  by  extension  of  date  of  retum 
Accounting  of  first  writ  before  obtaining  a  second . . 
Oppositiotis  to  sale  of  moveables  {aee  Oppositîon).  . . 

ScUe  of  moveables  (see  Salb) 

Payment  and  distribution  of  moneys  if  no  opposi- 
tion be  filed   . . 

Otherwise  funds  must  be  retumed  to  Court  . . . 

Préférence  of  plaintiff  over  chirographic  credi- 
tors     ... 

Insolvency  of  debtor 

Callin^  in  of  creditors 

Filing  of  ciaims — Vouchers 

Order  of  distribution 

Collocation  of  costs  

Préférence  of  Crown        

Of  owner  who  bas  lent,  leasad,  pledged  <&c 

Orlost 

Rank  of  privilèges  in  cases  of  pledge    . . 
By  gamiêhmmt  {see  GARNiSHinENT)  . . 

SSIZUBB  OF  IMM0VEA3LB8  

Exemptions 

Form  and  contents  of  writ 

Addressed  to  and  executed  by  sherifif. 


566-7-8 
628 
559 
560 
560 
561 
561 
570 
562 
562 
563 
564 
565 


669 
571 
572 
673 


577 
578 
679 
680 
589 


602 
603 
603 
604 
605 
606 
)607 
/611 
608 
609 
610 
612 
632 
632 
633 
634 


295 
330 
298 
299 
299 
301 
301 
304 
301 
301 
301 
302 
302 


666-7|  302 
668   302 


303 
304 
304 
305 


674  ;  305 
576   306 

576  !  306 


306 
306 
306 
307 
313 


601   317 
601  !  317 


318 
318 
318 
318 
318 
319 
319 
320 
320 
320 
320 
321 
334 
334 
335 
335 
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Execution — continued. 
Seizuiib  of  Immoveablbs — coivHnued. 
Résident  bailifT  to  be  employed  in  certain 
Where  property  lies  in  several  districts 
Debtor  is  asked  to  point  ont  his  property  ... 
Procèê-verlxU — Contents 

None  required  in  certain  cases.  * 

Elected  domicile  of  creditor ... 
Mention  of  ground  rents  and  charges 
Oppositions  for  certain  rents  do  not  retard  sale- 
are  retumed  by  sherifT 

8heriff  caunot  seize  property  ak^ady  seized — subse 

quent  writs  

Oontinuance  of  proceedings  for  second  creditor  if 

first  discontinue    . . 
Aliénation  by  debtor  of  property  seized 
Debtor  remains  in  possession  imtil  adjudication — 

appointment  of  sequestrator 
Détérioration  of  propeiîy  punishable 
Prepayment  of  certain  charges  to  sheriff 
Advertisement  of  sale 

Form  .. 

Notice  to  hypothecary  creditors. .     41  V.  c.  16 

Publication  at  church  doors 

Continues  notwithstanding  opposition . . 
Stayed  by  judge^s  order  or  opposition  (<ee  Opposi 

tion)  

Suspension  of  sale— exceptions 
Retum  of  writ  on  filing  of  opposition 
Pr^Keedings  after  judgment  on  opposition —  Fendi- 
tioni  exponas . . 

Contents  of  venditioni  exponas  . . 

Publication 

Staying  of  sale 

Biddina  and  /SoZe— Bids  in  writing  in  sherifiTs  office. 

Affidavit  should  accompany  bids  by  creditor 

Affidavit  and  security  may  be  required  from 
one  who  is  not  a  creditor 

Form  of  bid 

Endorsation  and  retum  of         

List  fumished  officer  selling 
/8a/€— place  of 

Sale  may  not  take  place  on  Sunday 

Procédure  . . 

Déclaration  by  bidders    . . 

Conditions  of  sale 

Who  may  not  bid 

Bids  by  proxy 

Deposit  with  bid  required  in  some  cases         . .  j 

Failure  to  make  deposit         . .         . .         . .  1 

May  be  dispensed  with  . .         . .         .  J 


ART. 
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639 
640 

640 

642 

643 
644 

645 
646 
647 
648 
649 

660 
653 
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665 

662 
663 
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667 
668 
669 
670 
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Execution — cotUvnued. 
Seizuke  of  Immoysables — eonHnued. 
Beftuided  after  sale 
Duration  of  bidding — ail  bids  to  be  received 
Adjudication  to  highest  bidder 
Dnty  of  bidder  by  proxy  after  sale 

Obligation  of  porchaBer 

May  Bometimes  retain  price . . 
Deed  of  sale— contents   . . 
BeêoUe  for  fcUse  bidding  : — ^pétition     . . 
Who  may  file 
Procédure  summary 

Purchaser  may  set  up  the  nullity  of  the  sale . 
Where  purchaser  f ailiB  to  pay  moneys  after  re 

port  of  distribution 

liability  of  f  aise  bidder 

May,  by  payment,  preyent        

Insufficiency  of  price  realized    . . 

Imprisonment 

Fend,  ex.  necessary  to  effect 

Betum  of  Writ—Form  

Gertificate  of  hypothecs  must  accompany 
If  Sheriffcannot  obtain  it  in  time 
Meaning  of  **  Hypotheo  " 

Form 

Duty  of  registrar  if  books  do  not  sapply  infor- 
mation   . . 
And  where  properfcy  formed  part  of  another  div-j 

ision        

Contestation  of     . .         . .         . .         . .         . .  { 

Govemor  may  change  form  of  oertificate     . .  I 

None  required  on  a  foUe  enchère  if  one  was' 

obtained  at  first  sale . . 

Registrar  is  an  officer  of  the  court 

Rétention  of  fées  ont  of  moneys  by  sheriff  . . 

Effect  of  aàU-^noi  perfect  until  pay  ment,  conveys 

ownership 

Purchaser  takes  property  in  its  actual  condition 
No  warranty,  ail  riffhts  oonveyed 
Servitudes  are  not  discharged  thereby. . 
Nor  certain  Seigniorial  hypothecs,   emphyteu- 

sis,  dower,  substitutions 
Ail  other  real  rights  discharged 
Proceedings  to  put  purchaser  in  possession . . 

Writ  of  possession        

Vacating  iherif*8  sale 

Pétition 

Delays  upon 

Nullity  may  be  inyoked  by  faux  enchérisaewr  . . 
CoUocoiHan  and  âMtribut%on--de\ay  for    preparing 

scheme . .  . .         

Contents 
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différent! 


be  f ound 


Execution — eontinued, 
Seizxtbb  of  Immoyeablss — continued 

Form  

Order  

Of  Costa 
Of  tazed  coats 
Of  oppositions  for  payment 
Oonditional  hypothecs 
Unliqiiidated  claims. . 
Claims  with  a  term  . . 
Capital  of  lif  e  rents  . . 
Interest  and  arrears  of  rents 
Where  several   properties  charged    with 

olaims  are  sold 

Experts  named  to  value  them  . . 
Report 
Where  discharge  of  a  claim  is  produced 
Examination  of  witnesses 
Case  where  the  hypothecary  creditor  cannot 
Contestation  of  report,  delays 
Form,  grounds, — effects  . . 

Right  to  file  

Inscription  for  hearing    . . 

Answer 

Costs 

Maintenance  of ,-— effect  . . 

Joinderof  several 

Procédure  . . 
Homologation — Delay  . . 
How  pronounced  . . 
Supplementary  distribution       . . 
Collocation  for  what  is  not  due 
Appeal  from  judgment  or  pétition    . . 

Notice  of 36  V.  c.  14 

Retum  of  moneys  if  judgment  be  disturbed 
Sxib-coUocatton — ^right  of 
Service  of  . . 
May  f oUow  collocation  or  form  a  separate  report 
Costs 

Creditors  may  exercise  rights  of  debtor  if  he 
f  ail  to  do  so 

Payment  after  15  days  from  judgment  of  homologa- 
tion 

Sheriff  retains  amounts  due  creditors  who  hâve 

filed  no  daim  though  mentioned  in  certificate 

Imprisonment  of  officers  in  default  of  . 

Service  of  judgment  on  purchaser  who  retained 

purchase  price 


Re-sale  for  false  bidding  if  he  fail  to  pay 
Where  no  application  is  filed  and  no  cîaim  ap- 
pears   . . 
Séquestration  ordered  in  some  cases  . . 
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Execution — eonti^iued. 
In  THE  OntouiT  Oottkt  : 
Agamst  moveaUes 
Seoond  writ  for  another  diethct  if  the  fini  be  not 

satiflûed 

AU  oppositions  within  ihe  jtiriBdiction  of  the  court 

Stay  of  proceedings  by  opposition     . . 

Jndgments  under  $40  to  be  executed  on  moveables 

only  

Against  immoveahîes  in  default  of  moveables 

Writ        

May  issne  immediately  without  discussion  of  move- 
ables in  some  cases  

Procédure  same  as  in  S.  0 

Itetum  of  writ  to  S.  0. 

Of  judgments  in  appeal 

Prevented  by  appeal  to  Her  Majesty 
In  the  Commissioners'  Oourt 

Of  judgments  of  séparation        

ExscuTOss  : 

Must  be  présent  at  removal  of  seals,  and  making  of 

inventory    . . 
May  demand  the  aflObLing  of  seals 
Or  making  of  inventory 
Exemption  : 

From  acting  as  juror 


From  seizure — moveables 

Immoveables 
From  arrest 

EXHIBITS  : 

Must  be  filed  with  retum 

And  not  af  terwards,  without  notice  . . 

Filing  of  private  writings       

Oannot  be  removed  from  office 
Must  be  retumed  by  those  having  possession 
them 


Plaintiff  cannot  proceed  until  he  files 

Are  common  property 
Copies  may  be  taken  of 

Oannot  be  filed  in  blank        

Accompany  intervention 

Or  articulations  of  facts 

Conséquences  if  not  filed  with  articulations 

In  the  Circuit  Court 

ExFARTE  :  when  plaintiff  may  proceed 

Judgment  on  notes,  &o. 
On  authentic  deeds 
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ExPiLBTB  —contmued. 

1 

ABT. 

PAGB. 

J  udgmenks — contimied. 

On  verbal  agreemonts 

91 

70 

Procédure  to  obtain 

92 

72 

Plaintiff  may  renouaoe 

93 

73 

Oppogitiona  to 

484 

262 

Inscription  for  proof 

)  239 
^317 

166 
191 

Notice        . .         . .         . .         

817 

191 

Evidence  in  casea         

317 

191 

Remains  of  record 

316 

191 

Oross-examination  by  défendant 

317 

191 

In  lury  trials     . .         

In  lessors  and  lessees'  cases    . . 

394 

216 

892 

465 

Fn  the  Circuit  Court 

1069 

530 

Hearinjç  in  appeal         

1140 

661 

Experts  aito  Vibwbrs  : 

Appointment 

322 

193 

Three  must  act  unless  by  consent 

323 

194 

Entry  of  consent                     . .     '    . . 

324 

194 

Nomination  of 

325-6 

194-5 

Récusation 

326 

195 

Grounds  for 

327 

195 

Proceedings 

328 

195 

Neglect  to  be  swom  or  to  act            

Oath  in  writing 

329 

195 

330 

195 

Before  whom 

331 

197 

Reçoives  necessary  papers 

ï^ixing  of  time  and  place  and  notifying  parties  of 

332 

197 

meetings     . . 

333 

197 

Parties  must  be  heard 

334 

198 

Examination  of  witnesses 

335 

199 

Report    . . 

336 

199 

Must  be  made  on  day  fixed — contents 

337 

199 

Delaying  or  ref using  to  file 

338 

200 

Need  not  be  accepted 

339 

200 

Motion  to  adopt    . . 

346 

202 

Réception  thereof 

346 

203 

May  demand  rémunération 

344 

202 

Named  to  liquidate  judgment  ordering  restitution 

of  rents 

475 

248 

Or  to  value  iramoveables  in  order  to  facilitate  the 

préparation  of  a  report  of  distribution 

736 

380 

In  cases  of  licitation  and  partition 

922 

476 

And  of  confirmation  of  title    . . 

964 

490 

In  cases  of  the  sale  of  real  property  belonging  to 

minors 

1268 

611 

Appointment 

1269 

611 

Duties         

1270 

613 

Report        

Failure  to  agrée 

1270 

613 

1271 

614 

Submitted  to  the  family  coundl 

1272 

614 
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Factum: 

In  jury  trais 

In  appeal— delay 

Rules  of  Practioe 

From  Circuit  Court 
Faits  kt  Aktioles  : 

Party  may  be  examined  during  trial  on 

Vifxi  voce 

Summoning  of  party    . . 

Service  of  rule  . . 

Appearance  in  person 

Answers  by  corporations 

Conséquences  of  default 

Relief  from  default 

Judge  détermines  pertinency  of 

Refusai  to  answer 

Form  of  rule — and  of  answers 

When  taken  pro  c<ynfe8»is        

Party  may  refuse  to  put,  or  to  aviedl  himself  of 

Divisibility  of  answers  

Ezpenses  taxed  

Party  served  may  demand 

But  cannot  refuse  to  answer  if  in  Court 

Taxation  of  and  exécution  f  or  . . 
Court  may  order  examination  to  be  taken  elsewhere 

before  a  judge 

Before  Commissaire  Enquêteur         

In  jury-trials 

Falsb  Biddino  {see  Execution) 

Family  Council  (»ee  Counoil) 

Fbbs  : 

Promulgation  of  tariffs  

In  the  Circuit  Court    . .         . .         . .         .... 

Must  be  paid  before  révocation  of  mandat  will  be 

received 
Experts,   eta,  may  demand  that  report    be  not 

opened  until  after  payment  of 

Jury,  before  rendering  verdict,  may  demand 
Punishment  of  any  one  other  than  an  advocate  re- 

ceiving  fées  in  the  Commissioners*  Court 
Actions  for  those  due  Crown  subject  to  appeal  to 

Queen's  Bench 

And  to  the  Privy  Council 

And  may  be  evoked 
Fiat: 

For  summons    . . 
Follb-Enohere  (see  Exxcttion) 

FOBEOLOSTTBB  : 

On  preliminary  pleas 

Where  défendant  seeks  to  call  in  warrantors 


ART. 

393 

PAOB. 

216 

1140 

661 

727 

1162 

668 

221 

166 

226 

160 

222 

166 

223 

166 

224 

168 

224 

168 

225 

168 

226 

168 

226 

168 

226 

160 

227 

161 

225-6 

168 

229 

161 

305 

188 

230 

161 

23) 

161 

232 

163 

233 

163 

233 

163 

233 

163 

241 

168 

306 

188 

402 

218 

690 

367 

1266 

608 

29 

29 

1177 

676 

206 

160 

344 

202 

416-7 

221 

1204 

690 

1142 

561 

1178 

577 

1064 

621 

44 

40 

690 

357 

111 

80 

134 

104 
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(No.  32' 
(No.  33) 
(No.  34) 
(No.  36 
(No. 
(No.  37 


Fo'MUSLOBXJVLE—continued. 

Frompleading  to  mérita,  af  ter  filing  preliminary  pleas 

From  pleading  to  mérita         | 

Where  exhibits  are  not  ôled  . .  . .  | 

Complète  issues. . 

Ai  eoquête 

fobsion  corpoeations  («66  corporations) 
Form: 

Exception  to  the  {see  Excbption)     . . 

No  particular  form  required  in  pleading     . . . 

(No.  27)  Of  affidavit  of  service  in  Upper  Canada 
(No.  28)  Of  plaintiff,  for  judgment  by  default 
(No.  29)  Of  one  who  is  not  the  plaintiff 

ÎNo.  30)  Oath  to  be  administered  to  experts 
No.  31)  Certificate  thereof    . . 

Oath  administered  to  witnesses  by  experts 
Affidavit  of  an  opposant  to  judgment 
Advertisement  of  sheriffs  siéde  . . 
Writ  of  summons  in  the  Circuit  Court 
Certificate  of  registrar 
Affidavit  of  witness  attesting  truth  of  f acts 
contained  in  registrar's  certificate 
(No.  38)  Order  to  creditor  to  answer  contestation 

of  his  daim  

(No.  39)  Demand  of  statement  of  abandonment  of 

property 
(No.  40)  Notice  of  application  for  appointment  of 

a  curator    . . 
(No.  41^  Notice  of  appointment  of  curator 
(No.  42)  Affidavit  for  warrant  of  arrest  by  Commis- 

sioner         

(No.  43)  Warrant  of  arrest 

(No.  44)  Bail-bond  to  sheriff. 

(No.  éSS  Affidavit  to  obtain  warrant  of  attachment. 

(No.  46)  Warrant  of  attachment      

(No.  47)  Notice  of  pétition  of  sale  of  immoveables  of 

which  the  owners  are  unknown 

No.  48)  Writ  for  the  sale  of  such  immoveables 

No.  49)  Appearance  iu  such  case 

No.  60)  Confirmation  of  title  

No.  61)  Notice  in  cases  of  licitatiou 
(No.  62)  Nomination  of  experts  in  case  of  the  sale 

of  immoveables  belonging  to  minors  ... 
(No.  63)  Nomination  of  experts  by  a  notary  in  like 

cases  

(No.  64)  Oath  of  experts       , 

(No.  66)  Report  of  experts 

(No.  66)  Application  for  homologation  of  report 
Those  connected  with  the  Civil  Code  are  in  the  Ap 
pendix  to  this  volume 
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141 
148 
233 
299 
14 

116 

20 

144 

69 

91 

91 

330 

330 

334. 

486 

649 

1066 

700 

701 

761 

766 

768 
770 

812 
812 
828 
843 
843 

903 
905 
908 
960 
929 

1269 

1269 
1270 
1270 
1272 
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131 
182 
186 
20 

81 

24 

120 

57 

71 

71 

196 

196 

198 

264 

340 

628 

363 

366 

387 

395 

396 
397 

424 
424 
433 
443 
444 

467 
469 
470 

485 
477 

611 

612 
613 
613 
614 

709 
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Forma  Pautebib  (see  bx  Forma  Paupbris)      

Future  Riohts  : 

Evocation  of  Buits  affecting 

Appeal  to  Q.  B.  theroin  

AndtotheP.  C 

Garnishbb  (aee  Garnishmbnt). 
Gabkishmbnt  : 

Attachment  before  judgment  («ee  -c\ttaohmbnt)    .. 

Seizureby — when  adopted      ..,         | 

Form  of  writ 

Service       

No  condemnation  unless  service  is  personal 

Answer  by  défendant 

Effectof 

Déclaration — how  made  

At  what  time        

Contents  of  

Présence  of  creditor  at 

Objections  to  questions  by  creditors  at 
Judgment  if  uncontested       

Service  and  exécution  of 

Expansés  of  gamishee — taxation — exécution  there 

for 

Préférence  where  several  seizures  are  made 
Whère  the  ffarmshee  only  owes  conditionally 

Default  to  déclare— relief  therefrom 

Effect  of  judgment 

ContestaiioH  of  déclaration 

Filing  of— delay 

Procédure  ui>on    . . 
Seizure  of  salaries  of  public  officiais. .     38  V.  c.  i2 
Judgment  orders  deposit  of  titles  or  that  moveables 

be  sold 
Distribution  of  moneys  levied 
Discha^e  of  gamishee  if  he  owes  nothing — costs 
In  the  Circuit  Court    . . 
Gaspb  : 

Exoeptional  provisions  for     . . 

Appeals  from 

Chef-lieit  of        ,[ 

Guardian  : 

To  moveables  seized 

Who  may  and  may  not  be 

Signs  procès  verbal 

Receives  triplicate  thereof 

May  remove  effects  or  place  guards  over  them 
Replacement  of . . 

Receives  notice  of  sale  ', 

Even  where  things  were  attached  before  judgment 


ART. 

31 

1058 
1142 
1178 


855 
553 
612 
613-14 
615 
615 
615 
616 
617 
618 
619 
619 
619 
621 


'  620 

.  622 

!  623 

'  624 

625 

626 

626 

627 


629 

630 

631 

1089 

(27 
1117 
1355 

560 
560 
560 
561 
562 
562 
571 
576 


PAOB. 

32 

524 
561 
577 


449 
290 
321 
322 
323 
323 
323 
324 
324 
325 
325 
326 
326 
327 
327 

326 
327 
328 
328 
329 
329 
329 
330 
331 

333 
334 
334 
535 

17 

28 

546 

637 

299 
299 
299 
301 
301 
301 
304 
306 
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QuiUDiAN — continued. 

In  oase  of  seound  seizare,  oreditor  must  name  the 
B&me 

Must  produce  effeots  at  s&le 

If  he  fails  to  do  se,  may  be  imprisoned 

Discharge  of      . . 

Taxation  of  fées 

In  seizures  by  gamiahment  gamishee  beoomes 

In  attachments  before  judgment 
Habbas  OoRrns  : 

Ad  testifioandum 

In  other  than  criminal  suits — writ — contents — who 
may  apply  for       : . 

Application  to  be  supported  by  affidavit 

Form  of  writ 
Service  and  retum  . .  .... 

Rule  for  contempt  in  case  of  non-complianoe  with 
writ. . 

Proof  and  décision  on. . 

Prisoner  may  be  admitted  to  bail — secority 

Transmission  of  papers  to  Court — dedsion.. 

Written  issues  may  be  ordered — trial 

Proceedings  to  oontrovert  truth  of  retum  similar  in 
Q.B.  and  S.O 

Costs 

Renewal  of  application  after  refusai. . 

Party  imprisoned  for  debt  or  under  process  in  civil 
matters  cannot  be  discharged  upon 
HBAnnfo  : 

Notice  of  inscription    . . 

In  jury  trials 

In  review  

In  appeal — inscription . . 
From  Circuit  Court 

Ili  non-appealable  cases,  C.  C. 

In  appealable  cases,  C.  C 

In  Commissioners' Coiurt        

HsiES  : 

Attend  removal  of  seals 

May  demand  sale  of  property  of  succession 

Under  benefit  of  inventory     . . 

HoLiDATs,  {see  Non  jubidioal  Days) 

Homologation  : 

Of  report  of  arbitrators  

Of  collocation  and  distribution  scheme,  {see  Execu- 
tion)  

HUBBAND  AND  WlFB  : 

Service  of  summons  in  suits  against  or  between    . . 

Compétent  as  witnesses  35  v.  c.  6 

Déclaration  where  wife  wishes  to  carry  on  trade  . . 

Séparation  of  property  

From  bed  and  l)oard 
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596 
600 
616 
851 

258 

1040 
1041 
1042 
1043 

1044 
1045 
1046 
1047 
1048 

1049 
1050 
1061 


462 
403 
600 
1141 
1152 
1099 
1073 
1208 

1298 

1315 

1321 

2 

347 

749 

i35 

(67 

981 
972 
985 
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306 
313 
314 
314 
316 
324 
447 

174 

616 
517 
518 
518 

618 

5ia 

519 
51» 
619 

519 
519 
619 


1052  ^  520 


241 
219 
272 
561 
568 
537 
531 
599 

622 

626 

628 

18 

203 

386 

38 
55 
174 
493 
491 
494 
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Husbâkd  Ain>  WiFE — eantmued. 

EntiUed  to  notioe  of  preparing  inventory  . . 

And  to  custody  of  inventoried  effects 
Htfothboaby  Rbcoubsb: 

A  gainât  immoveables  of  whioh  the  owners  are  un- 
certain  or  nnknown,  pétition  for  sale 

Purport  of  pétition 

Aocompanied  by  affidavit 

Proof  and  notice  to  answer  demand 

Publication  of  notice  ... 

Failure  of  owner  to  appear,  décision  and  order  for 
sale 

Judfçment  need  not  be  serred  

Writ  of  exécution — contents  

Appearance  of  owner— proceedings  thereafter 
Of  several  claiming  ownership  . . 

Where  some  of  the  joint  owners  only  are  known, 
creditor  may  sue  them  and  proceed  against 
others  under  preceding  articles 
Hypothsob  : 

Certificate  to  be  obtained  by  sheriff  from  registrar, 
(see  Rboistbar) 

Discbarge  by  confirmation  of  title  from 

Effect  of  sherififs  sale  as  to 

Meaning  of  term  

Capias  on 

Appeal 

Illboal  DBTBimoN  : 

Of  lands  held  in  free  and  ^common  soccage 
Immoybable  : 

Suit  may  be  brought  in  any  district  wherein  is  sit 

uated  part  of  the  . . 
Described  in  the  writ  or  déclaration 
Seizure  in  exécution  of  (see  Exbcution) 
Oppositions  to  seizure  and  sale  of     . . 
Hypothecary  recourse  where  owner  is  uncertain  or 

unknown 

Confirmation  of  title    . . 
Belongvng  to  winors,  how  sold 

If  valued  under  $400       . .  36  v.  c.  7 

Appointment  of  experts 

By  judge  or  notary 

Oatû  of  experts — report . . 

Failure  to  agrée 

Report  submitted  to  family  council 
Judge  may  fix  upset  price 
Reasons  to  authorize  sale  f  orm  part  of  record 
Publication  of  sale 

Bidding— -private  sale 

Held  undiTidedly  between  tutor  and  pupil  cannot 

be  sold  bef  ore  a  tutor  ad  hoc  has  been  named 


1298 

622 

1313 

626 

900 

466 

901 

466 

902 

467 

903 

467 

904 

468 

906 

468 

906 

469 

907 

469 

908 

469 

909 

470 

911 


698 

949 

710 

J699 

1971 

800 

1142 

1107 


41 

52 

632 

651 

900 

946 

1267 

1268 
1269 
1270 
1271 
1272 
1274 
1275 
1276 
1277 


470 


361 
484 
369 
362 
491 
419 
561 

54^ 


39 

46 

334 

343 

466 
482 
611 
616 
611 
611 
613 
614 
614 
615 
615 
615 
615 
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IiOiOVBABLB — continued, 

Belonging  to  corporaHons  in  liquidation  sold    by 

tutor  upon  suit  bronght  wbere  debts  remain  due 

Sold  to  highest  bidder  after  notice  of  sale  if  no 
debts  exist 

Effectsof 

Sold  on  pétition  of  haiUeur  de  fonds  where  purchaser 

cannot  be  found 33  V.  a  16 

Imprisonment  : 

Of  witness  refusin^  togive  évidence. . 
Of  persons  disturbmg  sittings  of  court 

Or  detaining  records 
Of  experts  refusmg  or  delaying  to  report 
For  refusing  to  open  doors,  &c,  to  sneriff 
For  deteriorating  property  under  seizure 

For  f  aise  bidding         

Of  sheriff,  <&c.  in  default  of  pa3ring  moneys  levied . . 
Of  notary  refusing  to  grant  communication  of  papers 
Spécial  rule  and  personal  notice  required  to  obtain 

order  of 

Power  of  judge  in  certain  cases  to  order 
Against  tutors  and  curators    . . 
Hours  during  which  it  may  be  effected 
Where  and  when  défendant  may  not  be  arrested 

Exceptions.. 
Form  of  writ  or  order. . 
Where  défendant  résides  in  another  district  writ 

may  be  addressed  to  sheriff  there 
How  effected 
Pétition  for  alimentary  allowance     . . 

Recision  of  order  for 
Pétition  or  motion  for  relief  from    . . 
Grounds  for  discharge 

Must  be  ordered  by  îudge 

Once   granted,  precludes   further   arrest    for 

same  cause  

Improbation  : 

Against  documents  on  which  a  daim  is  based 

Or  retum  of  service 

Lies  in  certain  cases 

Form  of  pétition  

Service       

Deposit  aocompanies       

And  power  of  attomey 

Made  at  any  stage  of  proceedings    . . 

Suspends  principied  suit  

Party  déclares  whether  he  intends  to  use  document 

Failure  to  déclare  

Proceedings  upon  déclaration  beinff  made 
Description  of  document  to  be  preparea     . . 
Document  may  not  be  remo ved 


1012 

1013 
1014 


277 

102 
338 
569 
646 
695 
759 
1251 

781 
782 
783 
784 
785 
786 
787 

788 
789 
790 
791 
792 
793 
794 

795 

169 
J  79 
)159 
159 
161 
161 
163 
161 
164 
164 
166 
166 
167 
168 
169 
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501 

501 
501 

471 

181 
19 
77 
200 
303 
339 
360 
392 
607 

400 
400 
401 
401 
401 
402 
402 

402 
402 
402 
403 
403 
404 
404 

404 

139 
63 
139 
139 
140 
140 
141 
140 
141 
141 
141 
141 
142 
142 
142 
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Improbation — continued. 

Nor  copies  )]pranted  of  it         

Filing  articles    ..         ..         

Filing  answers ! 

Contestation  subject  to  ordinary  mies        

Jadgment         

Action  of,  subject  to  ordinary  rules 

Oompetençy  of  witnesses        

Produces  same  effect  as  an  évocation  in  the  Commis- 

sioners' Court  

Security  for  costs  to  be  given  before  record  is 

transmitted  ..         

Impbovbments  : 

Value  claimed  by  incidental  demand  in  suits  for 
the  détention  of  free  and  common  soccage 
lands  

Incidental  Demand  : 

ByplaÀ/rUiff     ...  

Form 

By  défendant      . .         ...         . .  . .         

Form      

Compensation  may  be  ordered  

Joiuder  of  issue 

Ordinary  rules  of  procédure  apply 

For  improvements  on  lands  held  in  free  and  com- 
mon soccage         

In  appeal  

Inoompbtbncy  of  Witnbsses  {see  Witnbss). 

Infbbioe  JuRiSDioTiONS — CertioToH       

Commissioners' Court 

Justices  of  the  Peace 

Recorder's  Court  

Trinity  House..  

In  Forma  Pauperis  : 

Cases  where  party  may  be  allowed  to  prooeed 

Révocation  of  leave 

Proceedings  after  judgment  ! 

Informalities  : 

In  writ  and  déclaration  pleaded  by  exception  to  the 

form  

Amendment  of 

Waiver  of  right  to  urge  ..         

Information  : 

By  Âttomey-General  in  proceedings  affeoting  Cor- 

|>oration8        

Spécial  plea  to 

Proof  of  allégations         

To  obtain  annuliing  of  Letters-patent 
Service  of  . . 
Appeal  from  judgment 

49 


174 

143 

170 

142 

171 

143 

172 

143 

173 

143 

175 

143 

252 

173 

1199 
1200 


1110 


589 
589 


540 


(  18 

23 

149 

133 

150 

134 

151 

134 

152 

135 

151 

134 

153 

135 

153 

135 

1110 

540 

1166 

572 

1220 

594 

1183 

595 

1216 

593 

1217 

593 

1218 

593 

31 

32 

32 

33 

33 

33 

116 

81 

117 

88 

119 

89 

998 

498 

1002 

499 

1003 

499 

1035 

516 

1036 

516 

1037 

516 
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Injunction  : 

Act  to  provide  for  the  iasue  of  writs  of ,  41  V.  c.  14 

Cases  in  which  it  may  issue 

Pétition — affidavit 

notioe—exoeptions 

security 

Purport  of  writ .... 

Service  thereof     . . 
Proceedings  commenced  in  term  may  be  continued 

in  vacation  and  vice  vena 

Powers  of  Jndffe  s 

May  be  granted  incidentaUy  on  pétition     . . 

Additional  injunction s 

Judgment  subject  to  review  and  appeal 
ShaU  be  executed  provisionally  during  appeal- 

ceptions  

Judgment,  service  thereof,  costs 

Violation  or  disobedience  of— destruction  of  wtat 

bas  been  doue  in  contravention  thereof 

Fine — Imprisonment 

Inscription  enfcvux  (see  Impbobation) 

For  proof,  when  it  may  be  filed 

Notice  thereof 

Roll  to  be  kept  by  prothonotary 

Days  on  which  part^  may  proceed 

Spécial  rules  for  Oities  of  Québec  and  Montréal. 

In  suits  between  lessors  and  lessees 
And  hearinçt  élection  to  proceed  by 

Precedence  of  such  cases. . 

Days  set  apart  for 

In  the  0.  0.  appealable 

Non-appealable        

For  heoHng  m  law, — notice 

On  meritSf — ^notice 

In  suits  between  lessors  and  lessees 
For  judgment  on  confession 

On  bills,  verbal  agreements,  &c. 
For  Beview        '       

Delay  runs  during  long  vacation 

Suspends  exécution         

Form  

In  suits  for  the  illégal  détention  of  lands  held 
in  free  and  common  soccage 

In  appeal  

Insolvent  : 

Distribution  of  moneys  levied  by  sale  of  moveables 

where  debtor  is     . . 
CapiaSf  where  party  refuses  to  assign  though 

Attachment  in  like  cases  

Inspection  dp  Documents  : 

Notariés  bound  to  allow  parties  to  deeds  to  make 
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Inspection  of  Dooumbnts — corUiwued, 

Judge's  order  re(|aired  to  oblige  them  in  other 

case»— exceptions  . .         

Order  of  inspection  upon  refusai 
Pnrport  of  order 

Service 

Mention  thereof  in  copy  granted  by  Notary 

Non-compliance  pamsned 
Loss  of  original— deposit  of  copy 
application  to  compel  party  holding  a  copy  to  de- 
posit  it  in  like  cases 

Service  of  pétition 

Order  of  deposit 

Ihtbbdiotbd  Pbbsons  : 

Advice  of  family  council  to  appoint  Ourator  to 
Judge's  order  to  sell  immoveables  of .  ^ 
Intbkbst  : 

Order  of  collocation 

Iktxbprbtation  : 

Of  rules  of  procédure  . . 

Of  code  where  a  différence  exists  between  the  two 

versions 
Iktbbprbtbr  : 

May  be  appointed  by  Court 

Intsbbooatoribs  : 

On  facts  and  articles  («ee  Faits  bt  Abtiolbs) 
Acoompany  Commistion  Bogatoire    . . 
Ixtbrvention  : 

By  whom  it  may  be  filed        

Procédure  to  be  followed 

Ezhibits  must  aocompany 

Does  not  stay  proceedings  unless  allowed  . . 

Suspends  suit  if  allowed         

Must  be  answered  after  service 

Contestation  subject  to  ordinary  rules 

Of  creditor  sued  for  séparation  of  property 

In  appeal  

Ikvbntoby  : 

Benefit  of  (see  Bbnbfit  of  Invbntoey) 

Of  moveables  seized  {see  Pboobs-vbkbal)     . . 

In  attachaient  by  revendication 

Of  successions  or  oommunity  dissolved  by  death 

Opon  the  removal  of  seals  it  will  be  ordered 

Who  may  demand  and  take  part  therein     . . 

Présence  of  parties  required  . . 

Choice  of  notary  

Must  be  in  authentic  f orm 

Form  and  contents 

Recording  of  protestations 

Pétition  to  obtain  entiy  of  protestations     . . 
Judge  may  order  exclusion  of  parties  ^having  no 

rights         
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Invbntobt — earUi'n/ued, 

By  oonsent  sale  m&y  be  proœeded  with  at  once 

Custody  of  effects  iuventoried 

Proviflions  applying  to  ail  cases  where  inventory 

is  reqaired — notice  of  sale 
Of  property  belonging  to  a  corporation  in  liquida- 
tion   

Staying  of  prooeedings  until  delays  expire  to  make 
Investigation  : 

Court  may  order  extraordinary 
IssuBS  : 

When  oompleted  on  merits 

On  incidental  demand 
On  interventions  . . 

On  improbation  

On  disavowal 
When  preliminary  pleas  and  pleas  to  merits  are  filed 

— proof  had  on  ail 
And  so  in  jury  trials    . . 
Delay  to  complète 
In  the  Circuit  Court 
Joint  Stock  Company  («ee  Corporation) 

JUDOE  : 

Meaning  of  the  word  in  the  Code 

His  orders  must  be  obeyed 

May  require  oath         

And  receive  it  . . 

Récusation  of  {see  Récusation^ 
Evidence  taken  before  (see  Evidence^ 
May  extend  delay  for  pleading 
Sittings  of ,  when  there  are  more  than  one  in  a  dis- 
trict 
Must  paraph  judgment 
Judgment  may  be  pronounced  in  his  absence 
Or  after  his  promotion,  <&c    . . 

And  so  m  review  . . 

And  in  Circuit  Court,  appealable 

And  non-appealable        

And  in  appeial 
Incompetency  of— in  review 

In  appeal    . . 

Province  of,  in  jury  trials      

Replaced  by  prothonotary  in  vacation 

At  enquête 

And  in  non-con tentions  proceedings    ... 
Judgment : 

Def ault  and  exparte 

Revision  of  

Opposition  to        

In  the  C.  C.  non-appealable       
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JuDOMENT — cofUirmed, 

On  confession 

Acoeptanoe  of       

Non-aoceptanœ 

Where  there  are  several  défendants     

In  Circuit  Court 

On  déclaration  df  gamishee 

On  report  of  arbil^tors  «fec  ...         

Ordering  restitution  of  rents  &c       

On  an  aocount 

Ordering  restitution       

Ordering  security  to  be  put  in  

In  hypothecary  actions  where  owner  is  uncertain  ... 
Of  partition  of  township  lands  held  in  oommon   ... 

In  actions  e9t  porto^e 

In  licitations 

Enbomage        ...         

In  confirmation  of  title  

In  action  for  séparation  between  consorts 

On  certiorofi^      

Of  non-suit  wheu  security  for  costs  is  not  f umished. 
Motion  for,  on  verdict 

Inarrestof 

For,  non-obstante  veredicto  or  new  trial 

By  prothonotary  in  vacation 

By  judge  promoted  &c  

In  ihe  Superior  CouH 

Cannot  be  stayed  by  change  of  status 

Kendered  in  open  court 

For  damages  contains  a  liquidation  thereof    . . . 

What  must  be  set  forth  in  

Must  be  entered  into  register 

Différence  between  draft  and  register 

I^eed  not  be  served         

Execution  of  («e«  ExBCunoK) 

Re  vision  of 

Appeal  from  | 

In  ihe  Circuit  Oowrt 

In  remew 
In  appeal 
In  Commisdonert^  Cowrt 

JUBISDICTION  : 

In  Personal  actions 

In  real  or  mixed  actions         

In  suits  between  consorts 

In  matters  of  succession        

In  suits  for  damages  against  public  officers. . 
In  suits  in  warrauty  and  in  continuance  of  suit 
Where  there  are  several  défendants. . 
Where  immovable  is  inoluded  in  several  districts 
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Where  sole  judge  ifl  liable  to  bereouaed     . . 

42 

39 

OourU  may  snggest  want  of 

114 

81 

In  Buits  between  lesson  and  lessees 

la  copias           

887 
1105 

462 

539 

808 

422 

Of  the  Superior  Court           

28 

29 

Of  Uie  Circuit  Court  [see  Cibouit  Coubt  )  . . 

As  to  Buits  conoeming  townahip  lands 

1053 

521 

1107 

540 

As  to  oppositions  to  seizures 

1083 

534 

Of  the  Court  of  Queen's  Bench        

1114 

542 

Of  Privy  Coundl         

1178 

577 

Of  Commissioners'  Courts 

1188 

586 

Of  Justices  of  the  Peaoe        

1216 

593 

Of  Recorder's  Coiurt 

1217 

593 

Of  Trinity  House         

JuBOBS  (aee  Jury). 

1218 

593 

JUBY  : 

What  cases  triableby 

348-9 

203 

Option  for  trial  by       

350 

205 

Composition  of 

351 

206 

Assignment  of  facts     . . 

352 

206 

Statement  of  facts  for  Judge 

353 

206 

May  be  dispensed  with  . . 

354 

206 

Venue  of  trial 

355-6 

206 

Prothonotary  to  prépare  list 

357 

207 

Révision  thereof 

361 

209 

Qualification  of  jurors 

358-9 

207-8 

Who  need  not  act 1      33 

360 
V.C.13 

208 
213 

Fixing  day  to  strike  panel 

362 

209 

Striking  panel 

367-92 

11 

Failure  of  party  to  attend       ..           

370 

211 

Failure  of  party  demanding  trial  to  proceed 

371 

2U 

Summons  of  jurors,  in  mercantile  cases 

363 

210 

De  medietaU  Unguœ         

364 

210 

venire  facias          

372 

212 

Notice  to  jurors 

373 

212 

Service  ofuenirc/ocicw 

374 

212 

Retum 

375-7 

212-8 

Motion  to  fix  day  for  trial 

365 

210 

Formation  of  juiy— challenge  of  array 

Deddedby  Judge 

Ifallo^eed 

378 

213 

379 

214 

380 

214 

Impanelling          

381 

214 

In  mercantile  cases 

382 

214 

Challenge  for  cause 

382 

214 

Grounds  for  . . 

383-5 

214-a 

Examination  of  Juror        

388 

215 

Founded  on  judidal  condemnation 

389 

215 

Fining  of  Jurors          

(376 
409 

213 
220 
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JuBT — conUrvued. 

Taies 

Swearing  of  Jurons 
Facttim  to  be  fumiahed 
Defaalt  of  parties  to  appear  ... 
Plaintiff  may  abandon  suit 
No  paper  to  be  read  without  leave  to 
Evidence  of  witnesBes  . . 

Notes  to  be  taken  and  oopy  prepared 
Bystenography. .         ..  ..         35 

67  commission . . 
Faits  et  oMcles  . . 
Limited  to  facts  assigned 
Where  no  facts  are  assigned 
Bight  to  begin  and  to  reply  . . 

Summing  up 

Objections  to  charge 
Province  of  judge  and. . 
Retire  if  they  cannot  agrée     . . 
May  be  permitted  to  separate 
May  re-examine  witness 
Verdict — agreement  of  nine  suffices 
Case  of  disagreement 
Begistering  of 
Where  it  must  be  spécial 
Where  it  may  be  gênerai . . 
Need  not  be  pronounced  till  fées  are  paid 
Execution  for  fées 
On  ail  issues 

Cannot  pronounce  on  costs 
Motion  for  judgment  on  verdict 
How  opposed 
Non  obstante  veredicto 
Ho«r  and  when  made 
May  be  granted  in  certain  cases 
In  arrest  of  judgment 
How  and  when  made 
When  granted 

For  new  trial 

How  and  when  made 
May  be  granted  for  certain  causes 
Must  be  granted  in  certain  cases 
Affidavits  of  jurors  to  explain  verdict  cannot  be 
received 

JUSTIGBS  OF  THE  PbAGE  : 

May  serve  on  jury 

Junsdiction 

Remedy  against  their  décisions 
Landlord  and  Tbnant  (aee  Lbssobs  Ain>  Lb88ebs) 
LAin)S  : 

Partition  when  held  in  oommon 

In  the  townships 
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liA  SDB — contirmed. 

Title  to—confirmation  thereof 
Illégal  détention    thereof    in    townships — Circuit 
Court  has  concurrent  jurisdiction 
Conclusions  for  rents,  issues,  &c, 
Procédure  . . 

Defence — ^incidental  demands 
Purport  of  judgment 
Review  thereof 
Appeal  theref rom . . 
Sale  thereof  for  non-payment  of  price  (see  Immove- 

ABLES)  33  V.  c.  16 

LifiASE  : 

Actions  on — {see  Lessobs  and  Lbssees) 
Writs  how  addressed 
Lbssors  and  Lessees  : 

Suits  may  be  proceeded  with  during  long  vacation 
between 

Delay  upon  summons  in  such  suits  r, 

Jurisdiction  of  the  Courts      . .         . .  < 

Lessor  may  demand  rent  and  issue  attachment 
Appearance  of  défendant 
FUing  of  plea     . . 

Completion  of  issues  

Inscription  for  proof    . . 

Closing  of  proof  

Taking  of  évidence 
Inscription  for  hearing 
Judgment 

Writ  of  possession       

Letters  Patent  : 

Annulling  and  repealing  thereof      

Sdre  facias — information       

Service — hearing — trial  ...         

Appeal 

Granting  lands — cancelling  of  

LiCITATION  : 

May  be  ordered  incertain  cases        

Parties  to  the  suit       

Spécial  tutor  to  certain  minors        ...         

valuation  of  property  before  judgment  by  experts 
One  expert  suffîces  if  ail  the  heirs  are  sut  jurù 

Proceedings  on  report 

Allotment  of  shares 

Retum — formation  of  mass — pretakings     . . . 

Adveriisement  of  sale 

Publication  at  church-doors,  &c 

Any  other  party  may  proceed  on  failure  of  plaintifi 

to  do  so      

Filiiig  of  oppositions 
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LiciTATioN — contmued. 

Suspension  of ,  nntil  after  oppositions  are  disposed  of 

Bidding  at  prothonotary's      

Ad j udication — deed  of  sale 

Effect  of 

Payment  of  price— /oMe  enchère        

Claims  for  payment 

Distribution  of  moneys 

Cases  where  immoveable  lies  in  seyeral  districts 

Voluntary  

Liquidation  of  Damages  : 

In  judgment     

In  copias  

In  attachaient 

LiTISPSNDElfGS  : 

A  grouud  of  exception 

Long  Vacation  : 

Courts  cannot  sit  during        

Party  not  bound  to  prooeed  during 

Delay  for  inscribing  in  review  ruhs  during... 
Maodalen  Islands  : 

Exceptional  provisions  for    ...        

Appeals  from '      

Mandamus  : 

Cases  when  it  lies — who  may  deuiand 

Pétition  for— affidavits — order  for  writ  to  issue 

Service  of  writ 

Subséquent  proceedings        

Peremptory  writ  if  the  pétition  is  well  founded 

Service  thereof 

Imprisonment  on  failure  to  obey      

Retum  of  writ  by  party  addressed 

Case  of  corporation  élections 

Notice  of  élection        

Election  void  in  the   absence  of  proper  quota  of 
electors      

Bight  of  appeal— delay  upon 

Mabginal  Notbs  : 

Authentication  in  dépositions,  of     

Marbiage  : 

Oppositions  must  be  accompanied  with  a  notice 

Service  thereof— delays  thereon 

Proceedings  are  summary 

Non-suit  on  failure  to  présent  the  opposition 

Court  may  summon  parents  and  fnends  to  ^ive 
advioe 

Appeal 

Registers  of 

(See  HUSBAKD  AND  WiPB). 

Mastbr  and  Sbbvant  : 

Suits  between 

MxBiTs: 

Pleas  to,  (see  Plbas) 
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MiNOB  : 

Péremption  nms  against  a 

May  sue  for  wa^es  in  Oommissionen*  Court 

Appointment  of  tutor  to 

Aliénation  of  moveables  where  a  oo-heir  is 
Of  immoveables,  («ee  Immoybablbs) 
Minutes  : 

Of  prooeedingB  on  writ  of  possesaion 

Of  seizure  of  immoveables  (see  Execution) 

Inspection  of  notary's  (see  Inspection) 
Motion  : 

In  lieu  of  preliminary  plea     . . 

Upon  incidents  of  proof 

For  judgment  on  verdict       

Non  obgtante  veredicto 

For  a  new  trial 

In  arrest  of  jndgment  

To  adopt  report  of  experts  «feo. , 

To  homologate  report  of  arbitrators  &C., 

For  péremption 

To  extend  delavs  to  account 

For  parties  to  déclare  if  they  contest  opposition 

For  homologation  of  report  of  distribution 

To  be  relieved  from  imprisonment    . 

For  leave  to  appeal  from  interlocutory  judgments 

For  certiorari    . . 

MOVEABLES  : 

Seizure  of  («e€  Execution) 

Municipal  Corporations  : 

No  appeal  lies  in  matters  oonceming 
New  Trial,  (see  Jury) 

NON-APPBALABLE  OaSES 

Appearanoe  of  défendant        

Default  recorded  by  derk  in  the  judge's  absence 

Judgment  by  default  . . 

Confession  of  judgment 

Proof  and  judgment  by  default 

Défendant  is  bound  to  plead  forthwith  when  retum 

is  made  in  term — no  written  answer  required 
[f  no  plea  in  writing  be  filed  défendant  may  be 

called  upon  to  state  what  allégations  he  admits 
Procédure  where  retum  is  made  in  vacation  same  as 

appealable  cases    ... 

Notice  of  inscription 

Proof  is  made  orally 

Execution  of  judgments  under  ^àO — on  immoveables 

only — exceptions 

Oppositions — seizures  by  gamishment        

Suits  determined  summanly — cases  under  $25  de 

cided  according  to  ecjuity  

Transmission  of  draft  of  judgment  in  the  absence  of 

judge    


ART. 

456 
1193 
1266 
1320 
1267 

560 

638 

1245 

136 
319 
421 
422 
422 
422 
346 
347 
457 
622 
586 
749 
792 
1119 
1222 

555 

1033 
422 
1053 
1093 
1094 
1100 
1095 
1096 

1097 

1098 

1099 
1099 
1101 

1102 
1103 

1104 

1104 
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237 
688 
608 
627 
611 


606 

106 
192 
222 
223 
223 
223 
202 
203 
237 
281 
310 
386 
403 
547 
597 

293 

514 
223 
521 
636 
536 
638 
536 
637 

637 

637 

637 
537 
538 

638 
638 

638 

638 
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NON-OONTBNTIOUS  PrOOXBDIKQS 

NON-JTTBIDIOAL  DaYS  : 

Courte  may  not  sit  on 

Whatare  

Case  where  anythiiig  îb  required  to  be  done  on 

Délaye  rmi  on 

Purty  may  not  be  snmmoned  on       

Seiznres  cannot  be  made  on 

Nor  sales  on  exécution  . .         

Nor  debtor  arrested 

Exceptions 

NoK-PBOs  : 

Judgment,  in  appeal,  of         

NoN-suiT  : 

Where  writ  is  not  retumed    . . 

Or  secnrit^  not  put  in 

In  jury  tnals 

On  oppositions  to  marriage 

NOTABISS: 

Compétent  witnesses  on  improbation 
May  be  obliged  to  allow  parties  to  take  communica- 
tion of  documente  {see  Inspbotion  of  Doou 

MBNTS  

Cbosen  to  make  inventory  of  succession 

Their  duties  on  making  inventory 

May  préside  in  non-contentious  proceedings,  39  V, 
Note  {aeeBiLL  of  Exchanob). 
NoTioK  : 

To  be  given  parties  of  ail  papers  ôled  

Of  inscription  for  hearing  in  law 

On  mérite  . . 

In  review  ...         ..         ...  

For  proof 

Prothonotary  cannot  make  orders  unless  advetse 

party  bas  had        

Of  motion  for  péremption      

Of  renunciation  of  judgment 

Of  application  for  distraction  of  coste         

Of  putting  in  security 

For  coste 33  V. 

Of  motion  to  extend  delays  to  account        

Of  sale  of  moveables  to  défendant  and  guardian    . . 
To  creditors  to  file  daims  where  debtor  is  insolvent 
Of  sale  of  moveables  to  the  public 
Of  sale  of  immoveables         

To  hypotheksary  creditors  . .  41  V. 

Of  application  for  writ  of  possession 

To  appoint  experte  to  value  immoveables  for  the 

purpose  of  preparing  report  of  distnbution 
Of  statement  and  decwation  of  abandonment  of 

property  being  filed        


1236 

1 

2 
3 

24 
54 
576 
672 
785 
786 

1129 

82 
129 
396 
993 

252 


PAOBr 

602 

17 

18 

18 

27 

49 

306 

363 

401 

402 

657 

65 
102 
217 
496 

173 


1245 

60a 

1306 

624 

1309 

625 

c.  33 

602 

462 

241 

462 

241 

462 

241 

498 

272 

235 

164 

465 

243 

467 

237 

477 

249 

482 

259 

515 

280 

C.17 

102 

627 

282 

571 

304 

603 

318 

572 

304 

648 

339 

c.  16 

341 

712 

370 

736 

380 

766 

394 
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Notice — continued, 

Of  application  for  coiUrainée  par  corp» 

ForbaU 

Of  sale  of  immoTeables  whereof  owner  \b  unoertain 

Of  sale  of  immoveableB  in  licitations 

Of  applications  for  confirmation  of  title 
Oath  (aee  Afpidavit). 

Court  or  jndge  may  order  or  administer 

Who  may  reçoive 

In  the  Circuit  Court        

Affirmation  in  lieu  of 

Deciflory  (set  Dboisort  Oath)  

Of  witness — how  administered  

On  commission  of  enquiry 
And  commission  rogatoire 

Form  may  be  changed . . 

Refusai  by  witness  to  take 

Experts  must  be  swom  

Before  whom 
May  administer 

Court  may  order  parties  to  appear  and  answer  ques- 
tions to  elucidate  case 

Summons  of  parties 

Of  sureties 

In  copias 

Of  sequestrator 

Of  juror 

Of  curator 
Objections  : 

To  évidence — ^how  noted         . .  < 

To  questions  by  witness 

To  sureties 

To  questions  put  to  gamishee  while  making  his  dé- 
claration 

To  judge's  charge  to  jury       

Office  : 

Usurpation  of  public 

Omission  : 

In  demand  remedied   . . 

•Opposition  : 

Tojudgment  by  defendomt 

Form  

Affidavit  and  deposit  accompany 

Service  and  filing  of         

Service  of  certificate  of  filing  of 

Effect  

Notice  of    . . 

Contestation  of     . . 

Is  a  defence  to  suit  


ABT. 

781 
826 
904 
929 
950 

11 

30 

1059 

30 

443 

(255 

(287 

305 

310 

256 

257 

330 

331 

334 

448 
449 
516 
807 
878 
392 
1266 

263 
290 
274-6 
517-20 

619 
405 

1016 
)149 
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468 
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484 

20 
30 
525 
30 
231 
175 
183 
188 
189 
175 
175 
195 
197 
198 

233 
233 
280 
422 
459 
216 
610 

176 
184 
179 
281 

326 
219 

501 

23 
133 


484 

262 

485 
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486 

264 
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265 
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265 

488 

265 

489 

266 

489 

266 

490 

266 

Digitized  by 


Google 


INDEX. 


781 


Opposition— «m^tnuerf. 

ART. 

PAOl. 

To  jndgment  hy  défendant — continued. 

Procédure 

490 

266 

Cotte,  if  maintamed        

491-2 

266 

Déclaration  held  to  be  proved  where  none  is 

filed 

493 

266 

By  thvrd  parties  ;  who  may  file 

510 

277 

Form          

611 

278 

Procédure  . .         . .         . .         

512 

279 

To  judgment  of  distribution  by  creditors 

761 

393 

To  9emi/re  0/  moveaUes—mAj  be  made  by  debtor  and 

otiiers             

580 

307 

Grounds  of            

581-2 

307 

LesBor  cannot  file. . 

682 

308 

Election  of  domicile         

683 

308 

Stay  of  proceedings — affîdavit    . . 

583 

308 

Affidavit  unnecessary  in  certain  cases  . . 

684 

310 

Service 

686 

310 

Motion  to  déclare  whether  parties  admit  or  con- 

test 

686 

310 

Contestation  subject  to  ordinary  rules . . 

68/ 

312 

Péremption  of 

588 

313 

In  the  Circuit  Court 

1083 

634 

Non-appealable 

1103 

638 

In  the  Commissioners'  Court 

1213 

592 

To  ëeisn^re  of  immoveables — affidavit—stay  of  pro- 

ceedings          

651 

343 

For  certain  rente  doesnot  stay  the  sale — retumed 

by  sheriflf  as  oppositions  for  payment 

640 

337 

Subséquent  write  de  terris  retumed  as  opposi- 

tions     

642 

337 

When  filed            

652 

344 

Effect,  if  filed  after  delay            

662 

344 

Retum  in  such  cases 

652 

344 

Publications  proceeded  with      

653 

344 

Sale  proceeded  with  in  certain  cases 

663 

344 

Delivered  to  sherifl'         

654 

346 

Retumed  by  sheriff        

655 

345 

In  the  Circuit  Court        

1088 

635 

Non-appealable        

1103 

538 

Liability  for  damages  of  party  who  files  an  un- 

sucoessful       

656 

346 

Toannul            

657 

346 

In  licitations         

932 

478 

In  cases  of  confirmation  of  title 

957 

487 

Tovnthdraw      

658 

347 

In  licitations         

932 

478 

In  cases  of  confirmation  of  title 

967 

487 

To  secure  diargeSf  who  may  file 

669 

348 

In  licitations         

932 

478 

When  unnecessary          

659 

348 

In  cases  of  confirmation  of  title...        

967 

487 
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Opposition — eontinued. 

To  charges^  wheu  and  by  whom  filed 

ProoeedingB  similar  as  on  oppositions  to  sale  of 

moveables      

Prooeedings  after  décision,  on  vendUioni  eas- 

potMs 

Does  not  stop  sale  under  vendUioni  exponas — 

exceptions     

For  payment — register  kept  by  prothonotary 

When  necessaiy 

How  and  when  filed        

Oosts  on     

Election  of  domicile         

Pajrment  of  moneys  where  none  is  filed 

Contestation         

In  licitations         

En  80U8  ordre 

Mustbeserved 

To  marriage  {see  Makriaob) 

May  be  proceeded  with  dnring  long  vacation 
Order  : 

Dnring  sittings  of  courts        

To  stop  seizure  and  sale  on  pétition  to  revoke  jndg- 

ment  

And  on  opposition  in  case  of  immoveables.... 

To  force  doors,  &c       

To  stav  proceedings  on  vendUioni  exponas  ... 

For  folle  enchère 

For  imprisonment        

For  capias  where  claim  is  nnliquidated 
For  attachment  in  similar  cases 
Obioinal  : 

Exhibits  need  not  be  filed  nntil  articolations  of 

facts  

Snpplying  loss  of         

Obtaining  communication  of  (see  Inspbotiok  of  Do- 
cuments) 
Panbl  : 

Striking  of  («ee  Juby) 

Pâbliambnt  : 

Service  of  Members  cannot  be  made  in 
Parsonagbs  : 

Jurisdiction  of  C.  0.  in  snits  for  assessments  to 

build  and  repair 

Pabticulars  : 

Déclaration  must  contain       

Partition  : 

Oomjpulsory  {su  Lioitation) 

Of  Township  Lands — who  may  demand,  Pétition 
sufficient 

Jurisdiction      


▲BT. 

660 
661 
662 


PAQB. 

348 
349 
349 


664 

360 

718 

373 

718 

374 

720 

374 

721 

376 

722 

375 

723 

376 

747 

386 

938 

480 

763 

390 

764 

391 

990 

496 

1 

17 

6-8 

18-19 

607 

276 

661 

343 

669 

303 

664 

360 

690 

367 

787 

402 

801 

419 

836 

441 

100 

77 

1262 

607 

1246 

606 

362 

209 

367 

211 

71 

69 

1063 

621 

60 

43 

919 

474 

912 

473 

913 

473 
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Partition— con*i»iu«d. 

ART. 

PAOB. 

Orders  for  oo-tenants  to  appear  and  advertisement. 

914 

473 

Intervention  of  co-tenantB — ^joinder  of  issues 

916 

473 

Judgment  binding  upon  ail  parties 

916 

474 

Référence  to  arbitrators — proceedings  thereon 

917 

474 

Costs 

918 

474 

Patbrnity  : 

Commissioners'  Oourts    hâve    no    jurisdiotion   in 

actions  of 

1189 

687 

Paupbris,   In  Forma  (see  In  Forma  Paupbris) 

31 

32 

Patmbnt: 

Of  moneys  levied  where  no  oppositions  are  filed  in 

seizures  of  moveables 

601 

317 

In  seizures  of  immoveables 

723 

376 

After  judgment  of  distribution         

767 

391 

Tender  and--«ee  Tbndbr        

638 

286 

Peacb: 

Justices  of  the 

1216 

693 

Pbnaltv: 

Oannot  be  sued  for  in  forma  pauperia^  36  Y.  c.  20 

32 

Nor  in  Oommissioners'  Court 

1189 

687 

Pjsnsions  : 

Exempt  from  seizure 

j628 
{6Ô8 

330 
298 

PBRBBiPTION  : 

When  Buits  are  perempted 

454 

236 

When  not 

456 

236 

Against  whom  it  takes  place 

How  obtained 

466 
467 

237 
237 

How  oovered     . . 

468 

238 

Effectof 

469 

240 

Costs 

460 

241 

Of  oppositions 

688 

313 

In  Appeal          

1168 

572 

Pbrbbcftort  Exception  (see  Exceptions) 

136 

106 

Peremptory  Writ  : 

Of  mandamus  {see  Mandamus)        

1026 

606 

Personal  AcmoNs  : 

Venue 

34-8 

34-8 

Execution  («ee  Execution) 

661 

289 

Pétition  : 

To  revise  judgment  by  default         

483 

262 

Form          

486 

263 

Affidavit  neoessary           

486 

264 

Is  a  defence  to  suit 

490 

266 

Procédure 

490 

266 

To  revoke  judgments  obtained  by  fraud     . . 

606 

276 

Delay  f  or  filing 

607 

276 

Does  not  stay  exécution  without  judge's  order 

607 

276 

Same  attom^  may  represent  party    

Judpaent,  effects  of        

608 

276 

609 

276 

For  resale  for  false  bidding  (see  Execution) 

690 

367 
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Pbtition — continued. 

For  writ  of  possession 

For  vacating  sale  by  sheriff 

To  revoke  jadgment  homologating  a  report  of  dis 

tribution 

For  discharge  of  debtor  after  abandonment  of  pro- 

perty  

For  alimentary  allowance  by  party  imprisoned 

To  discharge  person  imprisoned       

To  quash copiai...  

Immédiate  retum  of  writ  

Contestation  

Appeal        

Of  wife  to  be  allowed  to  sue  for  séparation  from  bed 

and  board 

For  sale  of  immoveables  where  owner  is  aucertain 

Where  price  is  not  paid 33  V.  c.  16 

For  partition  of  township  lands        

Formandamus 

For  injunction 41  V.  c  14,  s.  2 

For  leave  to  appeal  from  décision  of  C.  C.  ... 
Pbtitory  Actions  : 

May  be  brought  after  possessory      

Where  lands  held  in  free  and  oommon  soooage  are 

illegally  detained  

Jurisdiotion  of  courts  

Conclusions  for  damages ,  <S^ 

Procédure         

Pleas       

Review 

Judgment — writ  of  possession  

Appeal j 

PiLOTS  :  ' 

Jurisdiction  of  Trinity  House  as  to  wages  of 
Pleadings  : 

No  particular  form  required 

Court  may  allow  subséquent 

Delay  to  file         

Incompatible  or  oontradictory  

Amendment  of  

Delays  after  amendments  

Judge  may  extend  delays  

Copy  to  be  served  on  adverse  party  of  ail 

Plbas  : 

Preliminary  {aee  ExoBPnoys) 

To  merits—demand  of  

Before  answering  preliminary  pleas 


712 

370 

715 

372 

761 

392 

777 

399 

790 

402 

792 

403 

819 

426 

820 

428 

821 

428 

522-3 

428-9 

986 

495 

900 

466 

471 

912 

473 

1023 

505 

5(9 

1148 

566 

948 

483 

1107 

540 

1107 

540 

1108 

540 

1109 

540 

1110 

540 

1111 

541 

1112 

541 

nu 

541 

1113 

541 

1218 

593 

(  20 
144 

24 

120 

148 

131 

JllO 
139 

80 

118 

146 

124 

(  53 

47 

)ll7 

88 

)320 

192 

f420 

222 

142 

120 

141 

119 

462 

241 

107 

78 

137 

115 

131 

103 
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Plbas — continued. 

If    filed    with  preliminary  pleadings,   proof 

takes  place  on  àll  isanes      

May  be  renewed  if  exception  be  maintained  in 

Buch  case  

Groonds  of 

Delay  f or  filing      

In  the  Circuit  Oourt  appealable 

Non-appeidable 

AnBwering         

In  the  Circuit  Court,  appealable 

Subséquent  pleadings 

.    Where  warrantors  are  to  be  called  in 

ForecloBure  

Order  of  oourt  sometimea  necesaary  to  obtain 

acteof 

No  particular  f orm  required       

Party  must  choose  between  incompatible  pleas 

Demurrer 

Amendment,  af ter  proof ,  of       

In  actions  between  lessors  and  lessees 
Against  corporations  illegally  formed 
PoesBssioN  : 

Writ  of ,  on  refusai  of  party  to  surronder  immove- 

able  , 

Proceedings  thereon 

In  petitory  and  possessory  actions    

Of  effects  revendicated 

Where  lands  are  sold  for  non-payment  of  price,  33 

V.  c.  16      

Provisional,  in  case  of  absence— pétition     ... 

Âct  of  notoriei^   ...  

Notice  calling  m  claimants        

Procédure 

General  provisions  

PossBssoBT  A.onoNS  : 

Who  may  bring  

Within  what  time        

Cannot  be  joined  with  peti^oire         

In  case  of  the  illégal  détention  of  township  lands, 

(«e«  Petitory  AonoNs)  

Power  OF  Attornby  : 

From  absent  plainti£f 

In  improbation  

Récusation        

Disayowal         

Bequired  to  offer  decisory  oath        

Praotitionbrs  : 

Référence  to  (»ee  Aocountants)       

Preliminart  E^bas  :  (see  Exobptions) 

Prbliminart  Examinatiok  : 

Of  witness  C«ce  Vont  Dire) 

50 
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133 

136 

137 

1070 

1097-9 

138 
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139 

134 

140 

141 
144 
146 
147 
320 
892 
1002 
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(549 

550 

1112 
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946 
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1107 

120 
161 
184 
194 
444 

340 

107 

(259 
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(268 
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192 
465 
499 

370 
289 
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455 

471 
629 
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482 
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90 
140 
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200 
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175 
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177 
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Pbiest  cannot  be  arrested  under  capias  . . 

Privileged  communications  to 
Pbivate  Weitings  : 

Judgment  by  default  or  exparte  on  . . 
Déniai  of  signature 

Witness  bound  to  give  copy  of,  if  required. 
Privilège  : 

Ranking  of  claims  on  moneys  levied  by  exécution 

against  moveables  (see  Execution) 
In  cases  of  seizure  by  gamishment   . . 
Pbivileqbd  Communications  : 

Need  not  be  revealed  by  witness 
Peivy  Council  : 

Appeals  to  from  Q.B 

From  court  of  review . .         . .         . .       37  V.  c.  6 

Stay  of  exécution  upon  security  being  given 
Security  may  be  given  for  costs  ouly  and  judgment 

a  quo  executed 
Certificate  that  appeal  bas  been  lodged 
Register  of  exemplification  of  decree  of 
Pbocedure  : 

Abrogation  of  former  laws  of . . 
Casi  omissi 
Procès-Verbal  : 

On  proceedings  on  writ  of  possession 
Of  seizure  of  moveables 
Form — contents    . . 
In  triplicate 
Service  on  absentée  of 
Of  seizure  of  ready  money 
Of  seizure  of  immoveables 

Unnecessary  in  some  cases 
In  attachment  before  judgment 
Of  property  sequestrated 
Prohibition  : 

Writ-  application  for — exécution  of . . 
General  provisions — appeal    . . 
Delay  upon  service 
Promissory  Note  (see  Bill  dp  Exchange). 
Proof  : 

Before  arbitrators,  accountants,  &a... 

Commissaire-enquêteur 

Commissioners  S.  C.  by  consent 

Prothonotary        

Viewers,  experts 

Jury 

By  commission  rogatoire        

Stenography  

Of  consorts        

Deaf  mutes  

Bailiff  who  served  writ 


805 
276 


145 
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602 
622 
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1360 
21 

650 
669 
560 
661 
670 
564 
638 
641 
849 
878 
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Pboof — eontmued, 

Does  not  avail  party  exomined — may  be  used  against 
him  . . 

Extraordinary  investigation  ...  

Of  witnesses,  («ee  WiTNBSSBs) 

Must  be  in  writing,  otherwise  no  appeal  will  lie 

Failure  of  party  bound,  to  proceed  . . 


Rooms  assigned  for  taking     ... 
Jndge  takes  notes  if  required . . 

Objections  to     . . 

Prothonotary  may  préside  sometimes 
Objections  noted  in  suoh  cases 
Admissions  taken  down 
Inscription 

In  Circuit  Court 

For  proof  and  hearing     . . 
In  Circuit  Court 

Postponement 

In  Commissioners'  Court 

In  suits  between  lessors  and  lesseea  . . 

Conceming  corporations. . 

For  séparation  of  property 

By  def ault  or  exparte 

Affecting  corporations     . . 
On  ail  issues  where  pleas  to  the  merits  are  filed  with 

preliminary  exceptions    . . 
Amendment  of  pleadings  to  agrée  with 
In  the  Circuit  Court,  appealable 

May  be  had  on  every  day  in  term 

Inscriptions,  in  oontested  suits,  are  for  proof 

and  final  hearing 

Notice  thereof  

Procédure  of  ezamination  of  witnesses . . 

Before  derk,  examiner,  &o. ,  by  consent 

Expenses  to  witnesses 

Preuve  awint  faire  droit 

In  another  Cucuit 

Non-appealable     . . 

(See  WrraBSS,— EviDBNOB.) 
Pbopbett  : 

Abandonment  of  {$ee  Abandonmekt) 
Séparation  of  (see  Sbpasation) 

Sale  of  minoTs' 

Pbotbst  : 

Of  bill,  note,  déniai  of 

Pbothonotary  : 

May  administer  oath 

l>raws  up  judgment  on  confession     ... 

And  in  def  ault  and  exparte  cases 
JMay  reoeive  applications  for  seourity  for  oosts 


261 
321 
236 

1142 

^283 

[299 
286 
265 
263 
290 
284 
284 
266 
234 

1071 
243 

1075 
216 

1209 
896 

1003 
976 
318 

1003 

132 

320 

1071 

1071 

1072 
1073 
1074 
1075 
1076 
1077 
1078 
110) 


763 

972 

1267 


173 
193 
165 
561 
182 
186 
183 
176 
176 
184 
183 
183 
176 
164 
531 
168 
532 
154 
591 
465 
499 
492 
191 
499 

103 
192 
531 
531 

531 
531 
531 
532 
532 
532 
532 
538 


393 
491 
611 


145   121 


30 

94 

92 

120 


30 
73 
72 
90 
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Peothonotary — œntmued, 

May  préside  at  the  taking  of  proof  in  contested 

May  perform  duties  of  judge  in  vacation  duiing  his 
absence       

Oannot  give  judgment  or  orders  (ezoept  in  defanlt 
cases)  unless  adverse  party  be  notined. . 

Orders  may  be  revised  by  judge       

Serves  writs  when  sheriff  and  coroner  are  interested 

May  adjoum  court      ..         

May  give  orders  to  force  doors,  &c 

Or  to  pay  moneys  to  seizing  creditors 

Must  keep  register  of  ail  retums  of  writs  of  exécu- 
tion  

And  a  roll  for  enquêtes 

In  non-contentious  proceedings  has  the  same  power 

as  a  judge 

Pbovisional  Possession  (aee  Possession) 
Publication  (see  Adve&tisbmbnt) 
Public  Office  : 

Usurpation  of,  (see  Usurpation)     . . 
Public  Officbh  : 

Notice  of  action  for  damages  to 

Venue  of  trial  by  jury  in  su ch  suits... 

Mandamus  may  issue  against 

PuscHASEB  (see  Execution)         

QUAKEB  : 

May  make  afi&rmation  (see  Oath) 

Qubbn's  Bbnch  (see  Appeal)        

Questions  : 

To  mtness  on  voir  dire 

Leading ... 

Witness  may  object  to  certain 
Quorum  : 

In  appeal  

Quo  Warranto  (see  Usurpation) 
Bafts  : 

Execution  against  absentée  défendant  for  wages  due 
employées  on     . . 
Ratification  of  Title  (see  Oonfibmation  of  Titlb). 
Real  Actions  : 

Venue 

Execution  

Reasons  of  Appeal  («ee  Appeal) 

Rbcaption  (see  Attachment  for  Rent) 

Record  : 

Transmission  from  place  to  place 

In  Circuit  court 

To  Court  of  Review        

Retum        


ABT. 

PAGE. 

284 

183 

465 

243 

465 
465 
467 
469 
569 
723 

243 
243 
246 
245 
303 
375 

718 
237 

373 
166 

1339 

1327 

572 

631 

629 
304 

1016 

601 

22 

.  366 

1022 

674 

26 

206 
504 
353 

(  30 

255 

1114 

30 
175 
542 

(259 

<262 

(268 

270 

274 

176 
175 
177 
177 
179 

1156 
1016 

570 
601 

552 
949 

290 

484 

37-41 

549 

1133 

873 

38-9 
289 
569 
457 

25 

1078 

498 

602 

28 
532 
272 
273 
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Reoobd — eonUnued. 

To  Oonrt  of  Âppeals        

Retam 

Where  commiasionerB  are  reoused 

Where  jadge  is  recused 

Restoration  of  missing 
Prooeedings  before  a  judge,  in  non-contentious  pro- 
œedings,  f orm  part  of     . . 
Rsookdsb's  Oou&t  : 

Jurisdiction       

Récusation  : 

GroundB  for 

Judge  disqualified  if  interested 


Oase  where  judge  reoused  cannot  refuse  to  ait 

Judge  cannot  sit  after  maintenance  of 
Judge  must  déclare  any  existing  grounds  of 
And  Bo  must  party  who  is  aware  of  any . .    . . 

Delays  in  cases  of  

May  be  filed  at  any  stage       

Procédure 

No  spécial  power  of  attomey  required  from  absentée 

Where    the  sole  judge  is  recused — remission    of 

record         

Where  recusing  party  has  no  proof  to  adduoe 

Maintenance  thereof    . . 

Where  case  has  been  carried  to  court  of  another 

district 
Dismissal  thereof 
Party  may  renounce  right  to 
Of  experts 

Grounds  for 
Of  arbitrators  . . 
In  appeal 

In  Cfommissioners'  Court 
Rboistsb  : 

Of  retums  of  writs  of  exécution 

Of  decrees  of  fier  Majesty's  Privy  Oouncil 

Of  civil  status  :  préparation,  attestation 

Binding  of  duplicate        

Office»  bound    to    fulfil    their  duties  under 
penalty 

Pétition  to  rectify  register         

Summons  of  party  interested     . . 

Inscription  of  rectifying  jndgment  in  register . 

Of  registry  offices  :  authentication 

Of  sherifis  and  ooroners  :  of  deeds  of  sale,  deposit 

of 

Authentication  thereof    . . 
RioiSTBjjt  : 

After  forced  sales  sheriff  obtains  a  oertificate  of 

hypothecs  from 


ABT. 

1126 

1176 

1187 

185 

102 

1338 

1217 

176 
177 
(178 
(191 
187 
179 
180 
181 
182 
183 
184 

186 
186 
187 

188 

189 

190 

326 

327 

1349 

1157 

1185 

718 
1182 
1236 
1237 

1238 
1239 
1240 
1241 
1242 

1243 
1244 
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555 
576 
585 
146 

77 

631 


143 
145 
145 
147 
146 
145 
145 
145 
145 
146 
146 

146 
146 
146 

146 
147 
147 
195 
195 
635 
570 
585 

373 

584 
602 
604 

604 
604 
605 
605 
605 

606 
606 
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Rboist&ab — eonUwued. 

Case  where  it  oannot  be  obtained  before  day  of 
retum        

Meaning  of  word  '*  Hypotheo  "  . . 

Form  and  purport  of  oeriificate        

Where  books  do  not  give  requiaite  information,  dnty 
of 

Form  of  oertifioate  in  saoh  case        . .         . . 

Where  property  was  included  in  aome  other  division 

Govemor  may  change  form  of  œrtificate     . . 

Second  ceriificate  not  required  in  cases  of  foUe 
enchère        

Cost  of  certificate  retained 

Contestation  of  certificate 

Is  an  officer  of  the  court 

Certificate  in  cases  of  confirmation  of  title. . 

Anthentication  of  registers 
Rboist&ak's  Cbbtificatb,  (see  Rboistbar) 
Ebmotal  : 

Of  seals,  (see  Sbals) 

Ebnt  : 

Attachment  for  (see  Attaohmbi^)     . . 

Lessor  may  not  oppose  seizure  and  sale  but  must 
file  daom  for  payment 

RlNTS. 

Seizure  of  constituted  . . 

Sale  not  stayed  by  opposition  for  certain    . . 

Oppositions  to  sale  of  . . 

Coliocation  of  daims  for 

Execution  in  the  Circuit  Courts  for  certain 

Appeal  to  Q.  B.  in  matters  oonoeming 

ToP.  C 

Rbnukoiation  : 

Of  oommunity  by  wife  should  be  registered 
Rbport  : 

Of  distribution  (^  Exbcutiok) 

Of  experts  («ee  Éxpbbts)        

Accountants  (aee  Accountants) 
Repeisb  D'Ikstancb  : 

Case  cannot  be  retarded  whei)  ready-  fur  judgment 

by  change  of  status  of  parties 

When  a  case  is  said  to  be  ready  for  judgment 
Attomey  bound  to  notify  adverse    party  of  his 

clientes  death  or  change  of  status 
Proceedings  subséquent  to  notice  are  null. . 
Suspension  of  suit  till  parties  are  called  in  to  take 

up  the  instance 

Who  may  file 

How  efiected  and  oontested 

If  not  contested  

If  not  filed         . .         . .         


ART.        PAOB. 


698 
699 
700 

701 
701 
702 
703 

704 
706 
738 
740 
955 
1242 
697 

1292 

873 

582 

632 
640 
652 
733-4 
1102 
1142 
1178 

980 

724 
336 
340 


[434 

1468 

435 

436 
437 

437 
438 
439 
440 
441 


361 
361 


365 
365 
367 
367 

367 
367 
381 
381 
486 
605 


621 

457 

308 

334 
337 
344 
380 
538 
561 
577 

493 

375 

199 
200 


245 


229 
229 

229 
229 
230 
231 
231 
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Rbprisb  d'Instancb — continued. 

Effect  thereof 

On  contestation  of  exécution 

In  appeal  

Ebqubtb  Civile  («ee  Pstition) 

Ebsale  for  False  Bidding  (see  Execution) 
Respondent  : 

Appearance  {see  Appeil) 
Rbturn  : 

Of  snmmonB,  must  be  made  on  day  fixed   . . 

How  effected        

Oertificate  of  service  acoompanies 
Contents  thereof  . . 

How  contested 

Amendment  of      . . 

Congé  défaut  in  def anlt  of 
Of  Commission  Rogatoire 
Of  Verwre  fncùis 

Of  moneys  levied  on  exécution  of  moveables 
Of  oppositions  in  cases  of  saiêie  mobilière     . . 

And  of  saisie  irMnobiliere  

Of  oppositions  for  payment 
Of  writs  of  exécution  . . 

Register  thereof 

In  the  Circuit  Court 

Nulla  Bona  

Of  capias  may  be  ordered  immediately 
Of  mandamus    . . 

Of  injunctions  . .         41  V.  c.  14,  s, 

Of  habeas  corpus         

Of  writs  of  appeal 
Revbndioation  (see  Attachment) 
Revekub  : 

Suits  may  be  brought  in  the  C.  C.  for  sums  due 

Evocation  thereof 

Rbview  : 

May  be  had  before  three  judges  in  certain  cases 
Judge  who  sat  in  Court  below  cannot  sit  in 

Where  had        

Deposit,  delay  for  making 
Inscription,  notice 

Prothonotary  to  place  cause  on  the  roll 
Transmission  of  record 

Stays  exécution 

Hearing  . . 

Judgment,  retum  of  record    . . 
Judgment  in  the  absence  of  two  judges 
Re-hearing  unnecessary  sometimes  . . . 
Judge  removed  to  another  court  may  render  judg- 
ment   


ART. 

442 
547 
1166 
505 
690 

1128 

81 

76 

77 

78 

(  79 

{159 

\    80 

(159 

82 

3ia-16 

375-7 

601 

585 

655 

652 

697 

718 

1088 

697 

820 

1026 

1042 

1121 

866 

1054 
1058 

494 
495 
496 
497 
498 
501 
498 
499 
500 
602 
502 
503 

504 


231 
288 
672 
275 
357 

556 

65 

61 

61 

61 

63 

139 

64 

139 

65 

190 

212 

317 

310 

245 

344 

360 

373 

535 

360 

428 

506 

,509 

518 

648 

452 

521 
624 

266 
269 
269 
270 
272 
273 
272 
272 
272 
273 
274 
274 

274 
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Rbvibw — continued, 

Of  deciBiona  in  coptcw 

In  Circuit  Court 

In  actions  for  the  illégal  détention  of  township 

lands 

In  certiorari  not  allowed 

In  non-contentiouB  proceedings 

Révision  : 

Of  orders  by  prothonotary  in  vacation 

Of  taxation  of  costs      

Of  costs  of  Baie 

Of  judgments  by  default  (aee  Prtition) 

Révocation  of  judgments  {see  Pétition) 

RuLE  : 

To  anawer /ai<<  et  articles  {see  Faits  et  Aktiolbs) 

DeoiBory  oath 

Oath  put  by  court 

For  coercive  imprisonment 

Rules  of  Practice  : 

How  promulgated        

In  appefJ 

In  Circuit  Court 

Additional  rules  in  appeal      

Saouenat  : 

Exceptional  provisions  for 

Appeal  from      

Saisie-Abb^t  : 

Simple  (see  Attachmeut)        

^  mam  tierce  («ee  Gaknishmbnt) 

Saisie-Gaobbie  (aee  Attachment)  

Saisie-Revendication  (see  Attachment) 
Salary  : 

Seizure  of  public  offioers*     38  Y.  c.  12 

Sale  : 

Suspended  by  opposition  to  judgment        

Of  moveables — notice  to  guardian  and  défendant. . 

Publication  thereof  

In  Québec  and  Montréal  cities 

Held  at  proper  time  and  place 

Cannot  be  had  after  retum-day. . 

Guardian  must  produce  effects  at        

Seizing  officers  may  not  bid  or  purchase        .  . 

Minutes  thereof 

Adjudication,  payment 

Extortion  by  officer         ..  

May  not    proceed  beyond  amount  required, 

orderofsale 

Discharge  of  guardian 

Default  and  condemnation  of  guardian 

Effects  thereof      1 

Procédure  where  shares,  etc.,  are  sold ' 


823 

429 

1091 

536 

1111 

541 

1234 

601 

1340 

631 

465 

243 

479 

257 

600 

316 

483 

262 

605 

275 

222 

156 

444 

232 

449 

233 

781 

400 

29 

29 

1177 

576 

1059 

525 

727 

1 

17 

27 

28 

1117 

546 

612 

321 

855 

449 

873 

457 

866 

452 

331 

488 

265 

571 

304 

572 

304 

573 

306 

589 

313 

5ô9 

313 

590 

313 

591 

313 

592 

313 

593 

313 

594 

314 

595 

314 

596 

314 

597 

314 

598 

316 

598 

916 
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Sale — contin/iied. 

ART. 

PAGE. 

Anniilling 

599 

916 

Taxation  of  ooBts 

600 

916 

Payment  of  moneys  levied  in  the  absence  of 

any  opposition 

601 

917 

Belonging  to  a  succession           

1312 

626 

Of  immoveables,  suspended  by  judge's  order— Op- 

positions      

JEffects  thereof 

715 

372 

706 

368 

Grounds  for  vacating 

714 

371 

Application  therefor            

Delays 

Fcmx  enck&rissewr  may  urge  nullit}  thereof     . . 

715 

372 

716 
717 

373 
373 

Wbere  the  pricehasnotbeen  paid.  .33  V.  c.  16 

.... 

471 

Where  the  owner  is  unknown 

900 

466 

Of  property  belonging  to  a  corporation  in  liquida- 

tion   

1012 

501 

Of  property  belonging  to  minors,  &c 

SoHooL  Taxiw  : 

1267 

611 

Juzisdiction  of  0.  0 

1053 

521 

No  appeal          .^ 

1053 
1142 

521 
561 

Soirs  Fâchas  : 

For  the  annuUing  of  Letters-Patent  {see  Lbttebs- 

Patbnt) 

1035 

515 

SsATA  : 

Affîxing  of,  in  what  cases 

1279 

618 

Appointmcnt  of  Oommissioner 

Wiio  may  demand            

1280 

618 

1281 

618 

Minutes  of  Oommissioner 

1282 

619 

Modua  operandi 

1283 

619 

Discovery  of  will 

1284 

619 

Forcing  of  doors   . . 

1285 

620 

Opposition — Mention  thereof 

1286 

620 

Hearing  summarily 

1292 

621 

Décision  thereon 

1287 

620 

Mention  in  minutes  of  judge's  orders 

1288 

620 

Absence  of  moveables  stated 

1289 

620 

Deposit  in  Court  of  minutes 

1290 

620 

Second  aflâxing  when  allowed— method 

1291 

620 

1292 

621 

Where  affixmg  is  declased  nuU,  order  to  re- 

move  is  given            

1292 

621 

Non-compliance  with 

1292 

621 

Where  seals  haye  been  twice  affixed     . . 

1294 

621 

Where  seals  are  aflSxed  before  burial  . . 

1295 

621 

Who  may  demand . . 

1296 

621 

Pétition— Notice 

1297 

621 

Order  for  inventory         

1298 

622 

Appointment  of  tutors,  &c 

Moiku  operandi 

1299 

622 

1300 

622 
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Sbals — continued. 

Retiims  to  be  made        ..         ;. 

Purport  thereof        

Papers  claimed  by  third  parties,  how  dispoeed 

of        

General  provisions  as  to  appeal,  &c 

SsoBBTiNO  Propebtt  : 

Capias  may  issue  for 

And  attachaient  

Sbcubity; 

For  costs  (jee  Ck)6Ts)      

Delay  mnst  be  fixed  in  iudgment  ordering... 

How  sareties  are  offered        

Meaning  of  Word  

Ma^  be  required  to  justify  

Objections  to  snreties . .         

Décision  thereon 

Aoceptance        

In  appeal  

Réduction  of        

Prom  Circuit  Court        

Sufficiency         ...  

In  action  for  the  illégal  détention  of  town- 

ship  lands      

Court  may  regulate  renewal,  &c.,  of     . . . 

To  the  Pnvy  Council      

For  costs  of  improbation  in  Commissioners'  Court 
Séduction  : 

Commissioners' Courts  haye  no  junsdiction  inactions 

for 

Sbigniobial  Bights  : 

Actions  for  the  recovery  of  .  .32  V.  c.  30,  s.  4 

Executions  for 

Oppositions  for. .         

Effect  of  judicial  sale  on        

Seizurb  : 

Of  moveables  («ee  Execution)         

Of  immoveables  {see  Execution)      

Of  salaries  of  public  servants  (see  Gabnishment) 

38  V.  c.  12 

In  the  hands  of  third  parties  (aee  Gabnishmbnt) 
Sbpabation  : 

Between  consorts         

Of  properiy — ^Authorization  of  j  udge 

Junsdiction  

Summons   ...         

I^otice  in  newspapers 

Intervention  of  creditors 

Confession  of  judgment  not  admit ted... 
Judgment,  reprises,  nomination  of  experts 

Execution  thereof       

Wife  may  aocept  or  renounoe  oommunity 


1301 

623 

1302 

623 

1303 

623 

1337 

631 

798 

406 

834 

435 

128 

97 

514 

280 

615 

280 

515 

280 

516 

280 

517 

281 

518 

281 

519 

281 

1124 

651 

1131 

669 

1143 

664 

1145 

665 

1113 

541 

1177 

676 

1179 

681 

1200 

589 

1189 


1087 
659 
710 

565 
632 


612 


972 
973 
974 
974 
976 
976 
977 
978 
979 


587 

636 
634 
348 
369 


334 

331 
321 


491 
492 
492 
492 
492 
492 
492 
493 
493 
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Sbp  AKATioN— eon^ued. 

Of  property — eorUinued. 

Begistration  of  renunoiation,  and  of  déclaration 

in  oaae  ot  rM/rch(mde  publique 
InvesimentB  of  prooeeds  of  moveablea... 
If  huflband  gives  real  properiy  as  reprise  to  wife 
^      she  rnnst  obtain  a  confirmation  of  title 
Execution  for  amount  due  wife 

From  bed  and  hoard — Authorization  of  jndge 

Service  of  pétition  for 

Attachment  may  iasue 

Trial — Judgment 

{See  HusBAKD  Ain)  Wipb) 
Sequvsxbatiok  : 

Besulting  from  aeiznre  by  gamishment 

Where  sale  of  immoveables  is  retarded  by  opposi- 
tion  

In  attachments  by  revendication      

Pétition  and  order 

Appointment  of  sequestrator 

Swearing — mis  en  possession 

Sale  of  perishable  goods         

Lease  of  right  of  enjoyment 

Who  may  not  become  lessee 

Authorization  required  to  roake  repairs     ... 

Duties,  obligations,  acoount,  placing  of  moneys  for 
investment 

Discharge 

Execution  of  orders  during  appeal 

Where  one  party  violently  hinders  administration 
thereof ,  the  other  party  may  obtain  provisional 
possession 

SsBOEAlfT  DP  MlLITIA  : 

May  act  as  bailiff  in  the  Commissioners'  Courts 

But  not  as  attomey 

Sebmbnt  Dboisoibb  («ee  Dboisoby  Oath) 

JUDIOIAIRB  

Sbbyicb  : 

Of  sumhions  {see  Summons) 

Subpœna  («ee  WiTKBSs)  

Yenire  facias  («ee  Jubt)  

Faits  et  articles  {«ee  Faits  bt  Articlbs)    ... 

Out  of  district  of  papers,  &o 

In  Circuit  Court 

"Of  everv  written  proceeding  in  a  case  required 
How  efrected  where  sheriffis  interested 

Of  judgments,  when  required 

Of  tierce  opposition     

Of  oppositions 
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Sbevicb— con^imMîd. 
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Of  attachment  before  judgment        

850 

445 

Where  défendant  avoids  service,  &c.  .. 

852 

447 

Of  déclaration  in  matters  of  Oapias 

804 

421 

.  Of  attachment      

850 

445 

Of  pétition  to  ^peal  from  0.  0 

1143 

566 

Of  Oertiorari     

1228 

598 

Of  Habeas  Corpus        

1043 

518 

BybaUiffofwrits         33  V. 

cl7 

41 

Shabbs  : 

Seiznre  and  sale  of      

565 

302 

Procédure  on  seizure       

566 

302 

On  sale 

598 

316 

Belonging  to  minors  may  not  be  alienated  without 

order  of  court  or  judge 

1267 

611 

Sale  by  curator 

1335 

630 

Shbriff  : 

Improbation  of  retum 

159 

139 

Service  of  writ  by  coroner  where  he  lb  interested  ... 

466-7 

244-6 

May  use  necessary  force  to  exécute  writs 

548 

289 

Writs  of  exécution  are  addressed  to 

545 

287 
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550 

289 
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555 

293 

Must  employ  a  résident  bailiff  in  certain  cases. 

555 

293 

Procës  verbal  of  seizure  de  bonis           

559 

298 

Form  thereof 

560 

299 

Appointment  of  guardian       

559 

298 

Removal  of  things  seized        

562 

301 

For  the  purposes  of  sale 

563 

301 

Demand  of  prepayment  of  expenses 

568 

302 

Order  to  force  doors,  &c       

569 
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Service  of  opposition  on         

585 
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Cannot  bid  or  purchase  at  sale          
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Minutes  of  sale 

592 
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Extortion          
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314 

Service  of  notice  upon  the  sale  of  shares     . . . 

598 
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Must  pay  moneys  to  créditer  or  retum  them 

601 

317 

Seizure  of  immoveables  ;  writs  addressed  to 

634 

335 

And  executed  by  him  or  his  offîcers    

•634 

335 
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635 

335 
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ables  ..          

637 

336 

Retums  oppositions  for  certain  rents 

May  not  seize  the  same  immoveable  twice    ... 

640 

337 

642 

337 

Prooeeding  upon  receipt  of  second  writ  againsi 

the  same  property 

642 

337 

Continues  proceedings  for  second  seizor  if  the 

first  withdraw  or  is  paid     

643 

338 

Payment  by  debtor — disposai  of  funds 

644 

338 

May  exact  prepayment  of  certain  expenses  .. 
Must  advertise  sale 

647 
648 

339 
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SHKtOFF — eontiwued. 

And  publiflh  ai  ohurch  doors  if  seizure  was 
mÎEule  in  a  pariflh      

When  he  may  stay  the  sale        

Return  of  oppositions  to  Court 

Andwnt        

Continues 'publications  notwithstanding  oppo- 
sition   

But  cannot  sell — exceptions      

Delivery  of  oppositions  to         

Proceedings  aiter  décision  on  oppositions 

VendiUoni  exponas  

Contents  thereof       

Notices  thereunder  ... 

May  receive  bids  in  writing  prior  to  sale 

How  such  bids  are  made 

May  require  deposit  therewith  .. 

Formofbid  

Eiidorses  and  retums  bid  

Fumishes  officers  presiding  at  the  sale  with 
list  thereof 

When  the  sale  takes  place 

Not  on  Sunday 

Proceedings  on  day  of  sale 

Decli^tion  of  bidder      

Conditions  of  sale..         

Who  may  not  bid 

Verbal  bids  by  proxy      

Deposit  may  be  required  with  bid 

Or  dispensed  with 

Bid  without  deposit  disregarded 

Refund  of  ail  deposits  except  purchaser's 

Duration  of  bidding        

A  d indication  to  highest  bidder 

Proceedings  after  sale  : 

Bidder  by  proxy  must  déclare  name  of  principal 

Purchaser  must  pay  price  

When  he  may  retain  it 

Deed  of  sale — contents 

Betumofwrit       

Certificate  of  hypothecs  from  registrar... 

Where  certificate  cannot  be  had  before  return 
day      

Form  and  pnrport  of  certificate 

Certificates  fix>m  registrars  of  other  divisions 
within  which  property  has  been  induded, 
requisite         

Second  certificate  not  required  on  foUe  enchère. 

Fées  and  costs  may  be  retained  ont  of  proceeds. 

Effects  of  sale  by  ...        

Writ  of  possession        

Yacating  sales  by         
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Sheriff — continued,  ^^^' 

Bound  to  pay  moneys  within  15  days  from  judgment 

of  distribution       757 

Retains  certain  amounts  to  meet  olaims  which  hâve' 

not  been  filed        758 

Liable  to  imprisonment  in  default  of  payment  of 

moneys       759 

Retum  of  money  undnly  paid 762 

May  effect  attachaient  before  judgment  in  another 

diijtrict        841 

And  demand  f unds  neoessary  for  saf e-keeping  of 

things 847 

And  renew  the  demand 848 

Execution  of  capias      817 

Bailbond 828 

His  responsibility 829 

Assignment  of  bond        830 

Surrender  of  défendant  by  sure ties      ...        ...831-2 

Yenire  f acias     ..          372 

SlONATUBS  : 

Déniai  of 145 

SrmNG  OF  CouETs  : 

Regulated  by  Statute 1 

Of  Circuit  Court 35  V.  c.  6,  s.  23 

Order  during        4-8 

Debtor  may  not  be  arrested  during       784 

'  Of  judges  where  more  than  one  réside  in  a  dis- 
trict   464 

Slandbb : 

Commissioners'  Court  bas  no  jurisdiction  in  actions 

for 1189 

Statsment  OF  Faots  («ee  Jurt) 353 

Statement  : 

Made  by  debtor  abandoning  property          764 

Notice  thereof       765 

Time  for  filing       766 

Appointment  of  Curator 770 

Status  : 

Registers  of  («ee  Rbgistebs)  ..           1236 

Stenogeaphy,  évidence  may  be  taken  by . . .        35  Y.  c.  6 

Stocks,  judicial  sale  of  (see -Shabbs)       565 

Sub-Collocation  (»«e  Execxttion)           753 

SuBMissiON  {see  Abbitbation)      1341 

Sub-Oppositiok        754 

SUBPŒKA  : 

To  Bummon  witnesses  before  a  Commisnon  BogatoUre.  304 

Before  the  Court 245 

DueesTecvm         245 

To  be  senred  in  Upper  Canada 246-7 

Service  in  either  Province  of      248 

Hàbeas  Corpus  ad  tesUficcmdum 253 

To  summon  witnesses  before  experts 334 
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SUBSTITXJTION  : 

Curatorto         

Succession,  Vacant  : 

When  BO  deemed  

Demand  that  a  curator  be  appointed — who  may 
make  

Appointment — Avis  de  parents 

Duties  of  ourator  

Sale  of  immoveables 

Accountmg 

General  provisions       

Affixing  of  seab  («ee  Sbals) 

Bvrrjfsee  Action)  : 

Continuance  of  (see  Rbpbisb  d'Instance)  ... 

SUMMONS  : 

In  Personal  actions      

Real  or  mixed...  

Actions  for  séparation  between  consorts 

Matters  of  succession 

Actions  of  warranty  and  continuance  of  suit 
Actions  against  public  officers  for  damages... 

Notice  to    ...         

Where  there  are  sereral  défendants 

Where  immoveables  lie  in  several  districts... 
Where  the  sole  jndge  is  liable  to  be  recused 
Waiver  by  appearance  of  nullities  in 
Writof 

Issued  by  prothonotary 

May  be  in  English  or  French 

Amendment  

Supplementing  incorrect  copy  of 
Attestation  of        ..  

And  of  copy       

Seal  unnecessary 

To  whom  directed 

Gontains  description  of  parties 

And  causes  of  action       

Cannot  be  for  cîie«  non     

Service  of 

Cannot  be  made  at  night        

Nor  in  church,  in  court,  nor  in  Parliament. 

Must  be  Personal  or  at  domicile 

Where  plaintiffand  défendant  réside  together 

Where  there  are  several  défendants... 

On  a  gênerai  partnership       

On  a  joint  stock  company      

Where  partnership,  &o,,  has  no  office  known 

On  a  body  corporate 

On  a  f oreign  corporation        

On  churoh  fabriques    
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SuMMONs — continued. 

On  masten  of  ships 

On  a  wife  

On  an  absentée 

On  a  défendant  residing  in  the  Dominion 

but  ont  of  the  Proyinoe       

Costa  in  Buch  cases  

On  prisoner       

Where  sheriff  is  interested     

May  not  be  made  by  bailiff  interested 
May  be  made  at  any  elected  domioile  ; 

Of  Jnrors  C«6e  Jury) 

Of  witnesses  C«ee  Subpœna) 

Delay  upon        

In  the  0.0  

In  aotions  between  lessors  and  lessees. . 
In  the  OommÎBsioners'  Court     . . 

Retum 

By  Bailiff 

Contestation  thereof 


Amendment 

Default  of  retum . . 
In  actions  between  lessors  and  lessees 

And  consorts 

Against  corporations  iUegally  formed 

In  the  Circuit  Court 

In  the  OomraiBsioners'  Court 

Writ  

Service       

In  non-oontentious  proceedings 

SUNDAY  (see  NON-JURIDICAL  DAY) 

SUBBTIES  . 

Putting  in  (see  Sboukity) 

Of  défendant  arrested  under  capias  . . 

Must  justify 

May  surrender  défendant 

May  obtain  assistance  if  they  apprehend  resirt- 

ance 

In  attachments  before  judgment 

In  appeal  («ee  Sboitrity)         

SUBKBNDBB  : 

Yoluntary  exécution  of  a  judgment  by 
Of  an  hypothecated  immoveable 

Appointment  of  a  curator 

Power  and  duties  of 
Refusai  to 

Of  debtor  by  sureties  in  capias 
Subtiyor  : 

Appointment  to  fix  boundaries 
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Talbr: 

In  jtuy  trials  (see  Jubt)  

Tabift  of  Fbbb  : 

How  promolgated        

In  appeal  

Taxation  OF  dosTB 

BeTiflion  thereof  

Does  not  snspead  exeontion 

Of  oostB  of  f oroed  sale 

Ofwitnesaes 

Execution  theref or  

When  Bummoned  from  be^ond  district 

Of  partyanswering /ait«  et  orhelM    .. 

Execution  therefor  

Of  ganûshee 

Execution  cherefor  

In  appeal  

Tbndeb: 

Must  deaoribe  object  or  moneys  offered 

Form  of 

May  be  made  at  domicile  elect         

Answer  of  party  must  appear  in  document  reoord- 
ing  ..         ..         ..         ., 

May  be  renewed  by  pleadin^  and  deposit . . 

Withdrawal  of  moneys  paid  into  court 

Ezpensee — oosts  

THBSE  KIYEBS: 

Banlieue  of       

TuBS  Saisi  {see  QAïunsHMBirr). 

TiTLB  : 

Confirmation  of  («ee  Oonfiemation  of  Titlb) 
TewvsHip  Landb  : 

Held  in  free  and  oommon  soocage,   partition  of  (eee 

Liotcation)  

Traksobift  ; 

On  appeal  to  be  sent  to  Q.  B  . . 
Tbial: 

When  it  may  take  place 

Postoonement  of         

By  Jury  (jee  Jury) 

Tbinitt  Housji  : 

Its  jurisdiction 

Tutob: 


Ooerdye  imprisonment  against 
In  cases  of  lioitation 


Âppointment.     Family  oouncil 
voluntary  lioitation  between  minor  and 

At  remoi^  of  seals 

Qeaenl  provisions 

See  OuBATOB. 
Usurpation  of  Offiob  : 

Delay  on  summons  for 

51 
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675 
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UsxTRPATioN  OF  Offios — cowtinued, 

Who  may  bring  complaint 

In  what  cases  

Writ    Fonnalities 

Purport  of  pétition.    May  daim  office 

Maintenance  of  complaint.    Judgment 

Dismissal  UiereoL    Costs 

Prooeedings  on  judgment  declaring  party  «atitled  to 
office  

Résistance  to  judgment  

Yacant  Sugobssions  {see  Suocbssions)  . . 

Yacatino  Salks  bt  Shbbiff  {see  Bajle) 

Vacation — Long  (see  Long  Vacation)  . . 
VSNDITIOKI  ExpONAâ  : 

When  issued 

Purport  of 

Suspension  of  sale  under        

Where  a  resale  is  had  for  false  bidding,  writ  must 

be  in  the  nature  of  

Vkniei  Facias  («ee  Juby)..         

Venub  (see  Jubisdiction) 

■  VEKDIOT(«eeJURT) 

Vbsssl  : 

Seizureof  

ViEWBBs  (see  Experts) 


ABT. 


Vom  DmB  (see  Witnbss) 

VouTNTABT  EXECUTION  (see  Exeootion).  . 

SuBBBNDSB  (see  Subbendeb) 

VOUCHEBS  : 

Accompany  acoount 

Waoss: 

May  be  sued  for  by  minor  in  Commissioners'  Court 
By  mariner  before  justices 
Wab&ant  : 

Of  arrest  (see  Capias) 

Of  Attachment  (see  Attachmbnt) 
Wabrantobs: 

Oallinginof      

I^layfor 

Demand  must  be  spécial...         

Wabranty: 

Simple  or  Personal      

WiFi  (see  HnsBAND  and  Wifb). 
Witnbss  : 

Oompetency      

Deafmutes 

Oonsorts 

Party  to  suit  may  be       
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WiTiTEss — continued. 
Incompetency  : 

Bâiliffs  who  served  writ 
Sammoning  : 

Subpœna — delay 

Duces  tecum 

In  prison    ... 

In  Upper  Canada 

Serving        

Failore  to  attend — Punishment... 
Ezamination  of  a  witness  about  to  départ 

Swearing — Affirming       

Change  of  form  of  oath 

Administering  oath         | 

Refusai  to  be  Bwom        

Punishment 

Exclusion  of  other  witnesses  dnring     

Cannot  refuse  to  testify  beoause  expenses  are 

notpaid         

Any  one  présent  may  be  ezamined      

On  voir  dire  ...  | 

Inchief      } 


To  be  in  writing 

Leadinff  questions  

Befusui^to  answer  certain  questions 

Punishment 

Cannot  withdraw  without  permission 

Form  of  déposition 

Objections  to  questions  < 

Marginal  notes 

In  eoDçar^  cases    ... 

Identification  of  objeots 
Cross'-ezamination 

In  exparte  cases    ... 
Re-examination 

Closing  déposition 

Derwvo 

Taxation  of  expenses  ... 

Enforcement..  

When  summoned  &om  beyond  district 

Or  from  out  of  Province 
Seyend  cases  may  prooeed  together 
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WiTNBSS — coti^uecL 

Jndffe  bound  to  take  notes 

Evidence  of  witnesa  does  not  benefit  himself 

Impeaohing  évidence  of  one's  

Beioie  commission  rogcUoire 

Swearing       

Prothonotary        

Jury  

Examination  (ie  notH>  

Experts,  Ac 

Commissaire  Enquêteur 

Arbitrators  

Commissioner  S.  O.  by  consent 

Stenography         35  V.  c.  6 

Eequu^  to  forcing  of  doors,  &c.     ... 

And  to  consent  of  creditor  that  bids  be  received 

without  security 

And  to  certificate  of  registrar  in  some 

May  be  examined  on  the  contestation  of  report  of 

distribution  

Taxation  

Parties  must  be  présent  at  examination  of 

]n  actions  between  lessors  and  iessees        

In  the  Circuit  Court,  appealable,  examination 

Summons  from  beyond  district < 

Non  appealable    ..  

In  the  Commissioners'  C-ourt — Summons    ... 

One  sufSlcient       

Writ: 

Of  Capias  («ee  Capias) 

Of  Faits  et  Articles  (see  Faits  et  Articles) 

Of  Fieri  Fadas  de  bonis  (see  Execution) 

De  terris  (see  ExjoouTiov)  

Of  Venditioni  Iheponas  {see  Yenditioni  Exfonas) 


Of  possession  {su  Execution) 


33  V.  c.  16 


Of  summons  (see  Summons) 

Of  Habeas  Corpus  ad  testificandum 

Ad  subjiciendum  {see  Habeas  Corpus) 

Of  venire  facias  («ee  Jurt)     

Of  mandamus   ... 

Quo  warrante 

Prohibition       

Injunction        41 V. 

Ofappeal  

Attacnment  for  rent 

In  revendication 

Bygamishment 

Simple        

May  be  addressed  to  bailiff 33  V. 
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